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ADMINISTRATIVE LAW, COLLECTIVE 
CONSUMPTION AND JUDICIAL POLICY: 


JUST over 25 years ago, the Report of the Committee on Administrative 
Tribunals and Inquiries—the Franks Report—was published.? Its three 
principles of openness, fairness and impartiality 3 provided the bedrock 
of fair procedures for the two institutions it was primarily concerned 
with—institutions considered to characterise the new forms of decision- 
making in the welfare state—and, over the course of time, for admini- 
strative decision-making generally. The history of the evolution of 
administrative law over the last 25 years could, without too much 
straining, be seen as the history of attempts to extend or limit the 
creative application of the “ Franks ” principles into more and more 
areas of the administration. This is graphically illustrated by Bushell v. 
Secretary of State for the Environment 4 where Lord Dilhorne used 
Franks as authority for closing the door on policy discussions at public 
local inquiries, and Lord Edmund-Davies used it to support his 
dissenting judgment in that case.® 

But, sacrilegious though it may be to say so, Franks, in some respects, 
has obscured for administrative lawyers an understanding of the broad 
trends of evolution of government and administration in the last 25 





1 The Chorley Lecture 1982. I have resisted the temptation to rewrite the lecture. 
What appears here, therefore, is a tidied-up version of what I said in June 1982, with 
footnotes. 

2 Cmnd. 218. The Report was published in J uly 1957. 

3 para. 23. 

4 [1980] 2 All E.R. 608. 

5 “The Franks Committee recognised that broad policy was something for which a 
Minister was answerable to Parliament alone and had no wish to suggest that the statement 
of policy should be automatically open to debate at a local inquiry. They said that a 
Minister should be free, when issuing a statement of policy, to direct in writing that the 
whole or certain parts of it were not open to discussion at the inquiry,” per Viscount 
Dilhorne at p. 620. As Sir Reginald Manningham-Buller, Viscount Dilhorne was Attorney- 
General at the time of the publication of the Franks Report. 

8 “It is beyond doubt that the inspector could and should disallow questions relating to 
the merits of government policy. But matters of policy are matters which involve the 
exercise of political judgment and matters of fact and expertise do not become ‘ policy ' 
merely because a department of government relies on them. And, as the Franks Committee 
had put it in 1957: ‘ We see no reason why the factual basis for a departmental view 
should not be explained and its validity tested in cross-examination ’ (see the Report of 
the Committee on Administrative Tribunals and Enquiries, Cmnd. 218 (1957), para. 316,” 
per Lord Edmund-Davies at p. 627.) . 
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years. This is because of its, and our, concentration on tribunals and 
inquiries, and the result is that we now seem somewhat ill-equipped to 
deal with, or make sense of, the major clashes of policy and ideology 
taking place within our system of administrative law. This lecture 
seeks to explain this evolution, locate the development of administrative 
law within it, and discuss the response of the judiciary to it. By so doing 
we can, hopefully, make a little more sense of some recent and important 
judicial decisions. 

We can understand the evolution of ‘government and administration 
only by stepping back from a concentration on particular aspects or 
institutions of the administrative process, and adopting an all-embracing 
framework or perspective from which to view the total process. The 
most helpful perspective is that provided by the concept of collective 
consumption, as that concept has recently been refined, discussed and 
anglicised by Saunders 7 and Dunleavy.® As originally used by Castells,’ 
a French Neo-Marxist urban sociologist, collecttve consumption 
meant “‘ those consumption processes whose organisation and manage- 
ment cannot be other than collective given the nature and size of the 
. problems.” 2° Dunleavy elaborates what he regards as collective 
consumption processes as follows: 

“ These may be listed under functional heads as including educa- 
tional and health care services, environmental facilities, social 
welfare services, cultural facilities, highways, public transport, 
public housing, land use regulation and urban planning. The last 
two areas are not strictly concerned with consumption but with 
regulation or management of the urban system: but following 
Castells I include them within the scope of urban analysis since 
their primary impact is on the development of collective con- 
sumption processes . . . Collective consumption processes are 
-usually (but not always) services provided by the state apparatus. 
They stand in marked contrast to and often compete with 
commodity forms of commercially organised consumption.” 4 


Collective consumption, therefore, in a more traditional legal analysis 
covers both substantive and procedural matters, but the unifying idea 
from the perspective of an administrative lawyer is that all these services 
and facilities referred to are, and have to be, organised, planned and 
managed on a collective public basis—by central or local governments 
or by quangoes—as they are consumed collectively. The criteria for 
access to the services depend on factors other than market ‘ones and the 
planning and management of the services likewise are based on non- 
market considerations. 

To state the obvious, since the end of the Second World War—indeed 
in some respects before the end; witness the Education Act 1944 and the 


7'P, Saunders, Social Theory and the Urban Question (Hutchinson, 1981), esp. Chap. 6. 
See too his Urban Politics (Penguin Books, Harmondsworth, 1980), Pt. I, esp. Chap. 4. 

8 P. Dunleavy, Urban Political Analysis (Macmillan, 1980), esp. Chap. 2. 

9 M. Castells, The Urban Question (Arnold, 1977), esp. pp. 454-462. 

10 M. Castells, “ Theory and Ideology in Urban Sociology,” in C. J. Pickvance (ed.), 
Urban Sociology: Critical Essays (Tavistock, 1976), p. 75. The reference in Dunleavy, 
op. cit. at p. 45 is wrong. 

11 Dunleavy, pp. 52, 45. 
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two forerunners in 1943 and 1944 to the Town and Country Planning 
Act 1947 *_the processes of collective consumption, their management 
and organisation and the allocation of funds to them, have expanded 
enormously—an expansion brought about through legal and admini- 
strative processes, yet largely unaccompanied by any general legal 
perception of the new kind of administrative state coming into being. 
In retrospect, we can see the Franks Report, limited as it was by its 
terms of reference, concentrating on those parts of the new admini- 
strative state where specific provision was made for individuals to 
appeal against, challenge, contest or put an alternative point of view to, 
a decision taken as part of the administration of the processes of 
collective consumption, and ensuring that in those parts, minimum 
standards of procedural fairness were followed. No attention was paid 
to the thousands of decisions taken without anyone having the oppor- 
tunity of recourse to tribunals and inquiries, or to the need to evolve a 
new administrative law for the very different kind of government that 
even then was emerging. The attention of lawyers, in other words, was 
directed towards the issues of fair hearings for individuals in court-like 
proceedings, and away from the issues of policy-formulation, the 
allocation of resources and collective decision-making within the 
processes of collective consumption. 

If the new forms of government and administration were emerging by 
1957, their emergence and expansion grew apace over the next two 
decades, There was not only an expansion in the services provided by the 
processes of collective consumption but within each such service, the 
balance between individual and collective decision-making and between 
private and collective consumption shifted towards the collective. In 
addition, and I will return to this point later, there was a constant 
movement of the locus of decision-making towards the centre. Two 
illustrations of these tendencies from towards the end of this period may 
be given; one from health care, and one, out of many, from housing. In 
health care, law and administration have been used to establish a 
greater degree of collective control over health care resources and 
decisions. The position has been complicated by the strongly 
entrenched professional groups within the Health Service which have 
diluted the drive towards complete collective control via increased 
centralisation, but there can be little doubt that the overall effect of the 
legal and administrative changes introduced into the organisation of 
the National Health Service since 1974 has been to emphasise that its 
management is an example of the administration of collective con- 
sumption processes. Three specific examples may be given. First the 
composition of the Regional and District Health Authorities; a majority 





12 At a time when a partisan political attack is being made on the foundations of the 
Welfare State, the point about origins is of importance. The intellectual justifications and 
legislative origins of much of the Welfare State were laid in the wartime Conservative-led 
coalition government, trite history to most, but apparently not all, people in public life, 


13 National Health Service Reorganisation Act 1973; Health Services Act 1976; Health 
Services Act 1980, 
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of members are appointed by the Minister rather than directly, or 
indirectly elected, thus emphasising that centralisation of power which 
seems to be an unavoidable concomitant of collective consumption as it 
is organised in the modern state.!* Secondly, the comparatively little 
known exercise of R.A.W.P.—the Resource Allocation Working Party 
—which was a national policy adopted by all the Regions and between 
Regions. The object of R.A.W.P. was to try to bring about a greater 
equalisation of resources between Regions and between Districts 
within Regions, for what had grown up in the first two-and-a-half 
decades of the National Health Service was an increasing concentration 
of resources in the south-east of England, and on teaching hospitals and 
Districts which had them. This is not the place to discuss the detailed 
jockeying that has taken place in respect of R.A.W.P.—between 
professionals and administrators, north and south, members and 
professionals but what is significant is that the attempt has been made; 
collective gathering of resources has led to an attempt at a better 
allocation of resources for their collective consumption via new and 
more centralised administrative processes. 

The third example comes from Part III of the Health Services Act 
1976 which dealt with the control of hospital building outside the 
National Health Service. It will be recalled that this Act established a 
Health Services Board to which application had to be made for the 
building, extension or alteration of any private hospital, and in con- 
sidering such an application the Board had to have regard to the 
resources likely to be diverted from the National Health Services and 
the facilities likely to be created by the works in question.'® This Act is 
one of the best examples there is of a law on the processes of decision- 
making on collective consumption, for it is precisely on that question— 
the allocation of resources for collective community administered, as 
opposed: to private market allocated, consumption—that the Health 
Services Board had to pass judgment on, and only if a fair balance was 
likely to be maintained could permission to build be given and the land 
used for that private purpose.” 

In housing I choose the area of owner-occupation. Sociologists 
writing about collective consumption of housing single out owner- 
occupation as being the difficulty in any analysis of housing in terms of 
collective consumption.!® But if we approach the matter from the legal 


14 Appointments and non-reappointments made in the second half of 1982 to several 
Regional Health Authorities brought the great power vested in the Secretary of State for 
Health and Social Services to public prominence: critics of the Government’s position on 
the dispute with N.H.S. workers were not reappointed to office. Over the three years since 
May 1979, a pliant, basically Conservative-dominated West Midlands R.H.A. has been 
substituted for a more mixed and critical one (private communication). 

15 The exercise took place in the late 70s. See Resources Allocation Working Party 
= Sharing resources for health in England,’’ D.H.S.S. (1976). 

s. 13. 

17 The Act was amended by the Health Services Act 1980; the Health Services Board 
was abolished and its powers, as amended, transferred to the Secretary of State—yet 
another example of further centralisation and politicisation of the administration of the 
N.H.S. See too, “The Controversy about Development Control,” The Times, June 17, 1982, 

18 P, Saunders, Urban Politics, op. cit. Chap. 2. 
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perspective and see it as one of the management of the processes of 
collective consumption, a clearer picture emerges. The regulation of the 
activities of building societies by the Registrar General of Friendly 
Societies—expanded by law in 1960 and by administrative practice 
since **; the establishment of the option mortgage scheme in 1967 7°; 
control over building society handling of arrears by the Administration 
of Justice Acts 1970-73 *}; the establishment of the Joint Advisory 
Committee in 1973 "8; the setting up of the building society support 
lending scheme in the next year *; the passage of the Estate Agents Act 
in 1979 with the regulatory role of the Director-General of Fair Trading, 
are all clear evidence of increasing public involvement in the affairs of 
this tenure group—in other words collective consumption processes 
rather than individual consumption processes. 

The legal concern for fair hearings for individuals in court-like 
proceedings, though laudable in itself, meant in practice that over these 
same two decades the courts gradually became peripheral to the stresses 
and strains thrown up by the administration of the processes of collective 
consumption. This might seem rather a surprising statement, for has not 
the period since 1957 seen such judicial breakthroughs as Ridge v. 
Baldwin,” Conway v. Rimmer,” Padfield? Anisminic,2” Tameside ?8 and 
the National Federation case.*® Yes indeed, but what, one might ask, 
have these cases contributed to the management of a council housing 
waiting list, or the treatment of patients in the National Health Service, 
or clients in Supplementary Benefit offices, or members of minority 
groups by the police, or consumers by the public utilities, or the 
allocation of children to schools? It is precisely because the answer is 
“ nothing ” that the period that witnessed a great growth in the pro- 
cesses of collective consumption saw also in its second half the equally 
rapid growth of what I would call collective grievance-handling agencies, 
that is agencies whose costs are borne on public funds; access to which is 
either free of all procedural restrictions or subject to minimal ones; and 
whose modus operandi is a collective investigation of a grievance 





19 Building Societies Act 1960. 

20 Housing Subsidies Act 1967, Pt. II. 

21 Administration of Justice Act 1970, s. 36; Administration of Justice Act 1973, s. 8. 
This latter section was necessitated by the emasculation of s. 26 in Halifax Building Society 
v. Clark [1973] Ch. 307, a good example of judicial reluctance to depart from traditional 
common law principles of individual responsibility in favour of the clear statutory message 
that wider issues associated with a collective consumption approach to housing finance were 
to be taken into account when considering questions of arrears of mortgage repayments. 

22 This committee was “ established in October 1973 for consultation between the 
Government and the Building Societies Association.” ‘ Housing Policy, A Consultative 
Document,” Cmnd. 6851 (1977), para. 7.53. 

23 Under this scheme the Government lent the building societies £100m a month for 
five months to help iron out peaks and troughs in demands for funds. 

24 11964] A.C. 40. 

25 [1968] A.C. 910. 

26 Padfieldy. Minister of Agriculture [1968] A.C. 997. 

27 Anisminic Ltd. v. Foreign Compensation Commission [1969] 2 A.C. 147. 

28 Secretary of State for peucatan and Science v. Tameside Metropolitan Borough 
[1977] A.C. 1014. 

29 R, vy. Inland Revenue TEETE TA ex p. National Federation of Self- Employed and 
Small Businesses Ltd. [1981] 2 All E.R. 93. 
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followed, usually, by a process of negotiation or cajoling to try to 
provide a remedy or solution to the aggrieved party. Starting in 1967 
with the Parliamentary Commissioner for Administration, there was 
added over the next decade the Commission for Local Administration,’ 
and the Health Services Commissioner.3? This same period saw the rise 
and then, under pressure of financial cutbacks, the decline of local 
Consumer Advice Centres, Neighbourhood Advice Centres and Law 
Centres. There was too, an attempt to give the Consumer Councils of 
public utilities more teeth,” Consumer Health Councils were 
established,34 the consumer. movement generally was regiven a collective 
publicly-funded voice in the National Consumer Council * and last, 
but by no means least, the agencies dealing with race and sex discrimina- 
tion may be mentioned—the Race Relations Board 38 and its successor 
the Commission for Racial Equality?” and the Equal Opportunities 
Commission.®° All these bodies in their different ways may be seen both 
as developments in administrative law—they were and are, agencies 
concerned with the control and regulation of programmes of collective 
consumption—and as exemplifying the failure of traditional admini- 
strative law—judicial review of administrative action—which seemed to 
be largely powerless to make any significant impact on the way most 
programmes of collective consumption were administered. 

With few exceptions, these new collective grievance-handling agencies 
followed one very important characteristic of the traditional judicial 
agencies—they were concerned with individual grievances and not more 
general questions of policy-making, administration and resource 
allocation, so that although they represented a useful addition to the 
armoury of remedies available to aggrieved individuals, they did nothing 
to advance the scope of administrative law, or the understanding of 
administrative lawyers into these fundamental questions relating to the 
processes of collective consumption. The only agencies which had any 
kind of remit to look into these questions—consumer councils in public 
utilities and the commissions dealing with race and sex discrimination— 
have been conspicuous by their failure to exert any meaningful pressure 
on resource allocation and the law and lawyers have been conspicuous 
by their lack of interest in this aspect of these agencies and their failure.*° 





30 Parliamentary Commissioner Act 1967. 

31 Local Government Act 1974, Pt. III. 3 

i: National Health Service Reorganisation Act 1973, Pt. III. 

3 Consumers and the Nationalised Industries, National Consumer Council Report No. 
1, H.M.S.O. (1976). 

34 National Health Service Reorsanisation Act 1973, 

35 The Council was set up by Mrs. Shirley Williams, Secretary of State for Prices and 
Consumer Protection in 1974. 

36 Race Relations Act 1965. 

37 Race Relations Act 1976. 

38 Sex Discrimination Act 1975. 

39 H. W. R. Wade, Administrative Law (4th ed., O.U.P., 1977), has no discussion or 
indeed reference to Consumer Councils, J. F. Garner, Administrative Law (Sth ed., 
Butterworths, 1979) has three pages on same (out of 524) but Bailey, Cross and Garner, 
Cases and Materials on Administrative Law (Sweet and Maxwell, 1978) has nothing on the 
subject and is to all intents and purposes a casebook on judicial review of administrative 
action alone. 
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It may be convenient to summarise my arguments so far; put starkly 
it is this; taking the publication of the Franks Report as a convenient 
starting date, there has been since that time an increasing separation 
between the concerns of and development of that part of administrative 
law dealing with controls over administrative action, and the develop- 
ment of the administration of the processes of collective consumption. 
The former has, even where collective agencies of grievance-handling 
have been created, concentrated overwhelmingly on refining, 
elaborating, extending and discussing remedies for individuals against 
the administration. The latter has developed a multitude of agencies, 
processes and systems, for deciding upon policies and allocating 
resources between the different programmes of collective consumption, 
where the law is facilitative rather than regulatory, with the trend always 
in the same direction—more centralisation of decision-making, more 
collective as opposed to market or ncivigual decisions and allocation 
processes. 

From the point of view of the data and proponents of 
collective consumption, and of administrative lawyers, if not from the 
point of view of the administered, this bifurcation of administrative law 
did not give rise to many problems or much contention. Concessions 
had been made to the individualistic aspect of administrative law 
through the establishment of the relatively harmless agencies of 
collective grievance-handling and where they appeared to be too 
effective, funds could be withdrawn, * personnel changed or, in the last 
analysis, their reports and recommendations ignored.*! Neither they, 
nor, except on comparatively rare occasions, the courts, disturbed the 
even tenor of the administration of collective consumption. Indeed, 
were it not for new developments I shall now turn to, it is quite possible 
that this bifurcation would have gone on largely unremarked for some 
considerable time, since it did not inconvenience any of the peace 
actors in the administrative process or its “ control.” 

What new developments have come then to disturb the status quo? 
In one sense they can be traced to the decline in the economy from the 
mid 70s. The decline, coupled with the new economic wisdom which 
dictated that the key to Britain’s economic revival was less public 
expenditure—less, that is, on everything except the share allocated to 
unemployment benefits and defence—meant that less resources were to 
be made available for purposes of collective consumption, so that more 
could be devoted to production; more central control was exerted over 
spending agencies—local authorities, health authorities and nationalised 
industries—and tensions began to grow between the centre and these 
other agencies, particularly elected local authorities. These tensions 
were initially contained within the confines of the administrative system, 


40 This has been the fate of many local authority funded neighbourhood and legal 
advice centres. 

41 This is particularly true of the Commission for Local Administration which has no 
political constituency to appeal to or back it when a local authority decides to ignore its 
reports and recommendations. See particularly on this the report by Justice, The Local 
Ombudsmen: a review of the first five years (1980), Chap. T 
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for the methods of controlling and reducing the public expenditure of 
these other agencies were, until 1980, largely administrative rather than 
legal.42 But from 1980 the disputes have increasingly become legal 
disputes, or rather, resort is being made to the courts to fight out there 
disputes which are very different from the traditional fare of the courts; 
the issues are not generally about fair hearings and natural justice for 
individuals, but are clashes between agencies involyed in the administra- 
tion of the processes of collective consumption, and arguing for different 
policies and approaches to that administration. These are politically 
contentious issues and as I will go on to argue, and hopefully demon- 
strate, the courts have been unable or unwilling to handle them satis- 
factorily because of their over-insistence in individualising issues, and 
thus misunderstanding the policy conflicts involved in the cases. This is 
doubly unfortunate because the courts’ general approach to judicial 
review in these matters—that it can be all reduced to a matter of 
individual rights versus the bureaucracy—is very much in tune with the 
ideology of the present government, so the appearance is given that 
judicial policy is marching alongside government policy at a time when 
that policy is a matter of acute political controversy. 

These developments can best be, indeed can only be, understood by 
first spelling out the underlying clash of philosophies that lie behind the 
disputes and conflicts between the different agencies involved in the 
administration of the processes of collective consumption, and in 
particular, since these are the disputes that are surfacing in the courts, 
between central and local government. The conflicts are not, as they 
were in the last years of the Labour Government in the late 70s, about 
allocations of resources for collective consumption; they are much more 
fundamentally about the desirability of collective consumption as a 
whole, as the best or only way to consume or allocate public resources. 
The conflict in short is between collective consumption and privatisation, 
and alongside privatisation—indeed in some respects as a necessary 
corollary of it—an emphasis upon certain sorts of individual rights 
against the bureaucracy. It is in other’ words possible to see quite 
clearly in legislation from 1979 onwards a trend to reverse the onward 
march of the processes of collective consumption, and in some respects, 
of collective grievance-handling agencies and a return to more market- 
orientated processes. While most people will know something of these 
trends, it is worth just briefly summarising some of the more important 
legislative developments, for they set the backcloth against which recent 
judicial decisions and the controversies over them must be assessed. 

Housing is perhaps the obvious place to start. The Housing Act 1980 
is the most dramatic and forthright legislative attempt to roll back the 
- frontiers of collective consumption with the creation of a right to 
purchase one’s council house and a right to a mortgage from the council 
to enable one to exercise the first right.42 The same Act makes a 





42 On local government see M. J. Elliott, “The Role of Law in Central-Local 
Relations ” (S.S.R.C., 1981). 
43 Housing Act 1980, Pt. I. 
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determined attempt to reintroduce an almost free market into certain 
forms of privately rented accommodation by reducing the protections - 
available under the Rent Acts.44 Council house rents are being forced 
up and subsidies reduced—many councils now make a profit on their 
Housing Revenue Account.” 

Planning and land is another area vere a combination of law and 
administrative directives is shifting the emphasis from collective 
consumption and regulation of resources to privatisation. Public 
participation in the making of local plans is recommended for reduction 
as are the number of local plans to be made, but close consultation with 
builders and developers over the release of land for private development 
is urged upon local planning authorities.** The emphasis in development 
control is to be on allowing development, and in enforcement to be 
tolerant of illegal development.4? The Justice—All Souls Discussion 
Paper, “ Review of Administrative Law in the United Kingdom,” 
commented sharply on that aspect of Circular 22/80 “ The critic might 
ask what has happened to the rule of law.” +8 I suppose the answer is 
that it too has been privatised. The Community Land Act has been 
repealed 4° except in respect of Wales *° where privatisation in respect of 
land development has sometimes been taken to rather extreme lengths, 
and in its place is the register of public land holdings * and a power in 
the Secretary of State to order the sale of publicly-owned land.” 
Enterprise Zones have been established free of many bureaucratic, 
financial and planning restrictions to encourage private enterprise in 
certain selected inner city industrial and derelict areas,°* and there has 
been a gratifying rush of private enterprise, sometimes from across the 
road,*4 sometimes from further afield from other less-favoured decaying 
areas to take advantage of the Zones.” Even the Urban Development 
Corporations ë which might at first sight appear to be a reversion to 
collective consumption processes in fact operate much more like private 
firms of property consultants, as estate agents are now calling 





44 Op. cit. Pt. Il; the shorthold tenancy which “ strikes at the very basis of protected 
status under the Rent Act.” K. J. Gray and P. D. Symes, Real Property and Real People 
(Butterworths, 1981), p. 449. 

45 See G. Kaufman, “ Mr. Heseltine’s monster,” The Times, October 4, 1982. 

46 Department of Environment Circular No. 23/81, Local Government Planning and 
Land Act 1980—Town and Country Planning: Development Plans. 

47 Department of Environment Circular No. 22/80, Development Control—Policy and 
Practice. 

8 p. 30, para. 93. 

49 Local Government, Planning and Land Act 1980, s. 101. 

50 Loc, cit. ss. 102—111, Scheds. 20 and 21: which preserve the Land Authority for Wales. 

51 Loc. cit. ss. 93-96. 

52 Loc. cit. ss. 97-99. i 

53 Foc. cit. s. 179 and Sched. 32. 

54 Mike Brookfield, “ The lone zone sca suffer on the fringe,” The Guardian, 
September 30, 1981. 

55 “ Enterprise Zones,” The Times, March 9, 1982. Whatever enterprise zones have 
done for industrial productivity they have done wonders for academic productivity. The list 
of articles on same grows monthly. See in particular, S. Taylor, ‘‘ The politics of enterprise 
zones ” [1981] Public Administration 421; P. J. Purton and C. Douglas, “ Enterprise Zones 
in the United Kingdom: A successful experiment? ” (1982) J.P.E.L. 412. 

58 Loc. cit. Pt.XVI, ss. 134-172, Scheds. 26-31. ` 
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themselves, and financiers than the old-style New Town Development — 


` Corporations. 


These are clear examples of privatisation. Less obvious but no less 
important is education. Here one may instance the contrast between the 
cutbacks being forced on the public sector of education and the provision 
of state funds—taxpayers’ money—to aid private education. Notice too 
the provisions of the Education Act 1980 on parental rights of appeal in 
relation to the placing of their children in schools.®’ It may at first 
sight appear to be a victory for participation that parents can now 
challenge the decisions of educational administrators and appeal against 
the allocation of their children to particular schools but it is a very 
different kind of participation to that put forward by the Taylor 
Committee on School Governors 8; the mechanism substitutes the 
individual for the collective complainant—a parent complaining about 
a child rather than a more effective and powerful Board of Governors 
complaining about the general lack of facilities within the whole school. 
Publication of examination results and “* encouragement ” of parents to 
provide equipment for schools out of their own pockets will also 
reinforce the individualist and privatisation trend set in train by the 
Act. As parents are persuaded and encouraged to see education as a 
matter of their personal and individual consumption, so educational 
administration will adapt and respond to this changed approach and 
the children of those parents who, for whatever reason, do not give a 
high priority to that aspect of their own consumption will suffer. 

Finally, I would mention the continuing saga of the financing of local 
government, the one major issue on which the Government has had real 
difficulty in achieving its aims. These aims are clear: to use the financing 
of local government as a weapon to penalise and punish “ over- 
spenders,” that is, those authorities who continue to adopt a high 
profile approach to collective consumption, and reward those authorities 
that comply with a-legal Government directives about spending.*® 
The aim cannot be wholly achieved because for a variety of reasons, 
many of them stemming from an inadequate understanding of local 
authority finances on the part of the DoE, it is not only high profile 
collective consumers who are overspent on their targets. But the 
approach adopted by the DoE, and the legal tools taken to give it teeth, 
have, first, raised the spectre of constant legal challenges to spending over 
DoE targets—not in itself illegal by statute but after Lord Diplock’s 
judgment in Bromley L.B.C. v. G.L.C.© potentially illegal at common 
law—and secondly encouraged an increasing move towards privatisation 
of basic local authority services—refuse collection, housing manage- 
ment, office cleaning—in some local authorities indeed, the cleaning of 
public toilets. But in some respects the best example of the politicisation 





57 5.7, 
58 A new partnership for our schools, D.E.S. (1977). 
59 M. Loughlin, “ Local Government in the Welfare Corporate State” (1981) 44 
M.L.R. 422; o McAuslan, “ Local Government and Resource Allocation in England: 
Changing ide ing law ” (1981) 4 U.L. & P. 215, esp. 216-235, 
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This then is the context within which the courts have had to opér 
for the last two or three years and the struggle into which they have been 
drawn. The issues are not, as they have for the most part been in the 
past, individual and social, but collective and financial; not administra- 
tive but policy-orientated. To understand why the judges have handled 

the cases that have come before them on these issues in the way they 
have, I must first elaborate a little the point made earlier about their 
preference for individualising issues and so seeing all issues brought . 
before them in terms of the individual with a grievance versus the 
bureaucracy. My basic contention is that, as a matter of procedure, 
the judges see issues brought before them in terms ofindividuals versus the 
bureaucracy; equally they think in the same way substantively, i.e. that 
issues which to the outside world appear to involve clashes of policy or 
ideology between different agencies of the state, in fact can on “ proper 
legal analysis °” be reduced to issues of the individual versus the 
bureaucracy.® Furthermore, this reductionism is in fact part and parcel 
of their general preference—their ideological preference—for the 
individual as- opposed to the collective.6* It is perhaps difficult to 
separate out which came first—the ideology which motivates them to see 
issues in the way I have suggested they do, or constant procedural 
reductionism which has finally emerged as a fairly coherent ideology; 
but whatever the order of development, the position reached now is that 
a predisposition towards individualism in approaching issues of conflict 
over policies makes it very difficult for judges to hold an even balance 
between the competing ideologies of collective consumption and 
privatisation. 

This predisposition towards individualism and the difficulties to 
which it gives rise comes through in several ways in judicial policy, some 
dramatic, some less so. One of the less dramatic ways is in the recent 
developments in locus standi.®* I see these developments, generally 
regarded as beneficial, as being in part motivated by the challenge posed 
by the emergence of collective grievance-handling agencies and the 
implicit criticism of the narrowness and irrelevance of judicial review 
made by that emergence. Probably the greatest developments in 








81 Local Government Finance Act 1982, Pt. III, and Sched. 3, esp. para. 3 (1) of Sched. 3. 
62 It is significant that in one of the few cases that a local authority has won against the 
Government on recent legislation, the case was argued and won on “ natural justice ” 
grounds. R. v. Secretary of State for the Environment, ex p. London Borough of Brent 
(1982) 80 L.G.R. 357. 
3 For an excellent analysis of this ideological bias in another area, see P. Davies and 
M. Freedland, “ Lord Denning and Labour Law,” in P: McAuslan and J. L. Jowell (eds.) 
Lord Denning and his Contribution to English Law (Sweet and Maxwell, forthcoming). 
4 P. Cane, “ The function of standing rules in administrative aw: *? [198 
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expanding the scope of locus standi have been- in the field of planning 
law,® the same area which has generated one-third of all complaints 
about local authority maladministration to the Commission for Local 
Administration since its inception in 1974.86 We all know that conflicts 
in planning are conflicts about policies, and about the allocation of 
resources, especially where developments by local authorities or 
implementation of local plans are involved, but at the same time it is 
comparatively easy to see, and there is a perfectly plausible justification 
for seeing, the issues in terms of individuals versus the bureaucracy and 
so extending the scope of locus standi to allow the individuals to sue the 
local authority. 

But in other areas where issues of policy, particularly but not 
exclusively the policies of central government agencies, are involved, 
the judges are aware that to extend the scope of locus standi, while 
advancing the cause of the individualistic approach to grievance- 
handling, would also embroil them in political issues to no great 
advantage to their overall standing. Rather than become involved in the 
quagmire of trying to determine what is or is not a political question, 
they exercise a procedural discretion and decline to get involved, as in 
both Gouriet v. UPO W ®" and the National Federation’! case. Neither case 
raised issues of collective consumption, or clashes between agencies over 
policies and their implementation; neither case was grounded on a 
statute and therefore argued in terms of a failure by some agency to 
comply with the terms of a statute—always a difficult matter for courts 
to refuse to have anything to do with; both cases were issues of “ pure”’ 
policy—internal administrative decisions about how to exercise 
discretions and discharge duties in general terms not affecting a specific 
individual, and on such matters the courts have usually observed the 
red light. Indeed in Barrs v. Bethel ®—the case of Camden ratepayers 
versus Camden councillors—the red light was observed in respect of 
general policy issues at local authority level, and the planning line of 
cases rejected. 

Developments in locus standi suggest two conflicting judicial 
approaches to issues of policy and resource allocation in matters of 
collective consumption—the one, following the planning cases, is to see 
the issues in terms of the individual versus the bureaucracy, the other, 
following Gouriet and the National Federation cases to see the issues as 
matters of general policy with which the courts should avoid becoming 
embroiled by finding procedural or other reasons for dismissing the 
cases. Almost without exception the judges in the Court of Appeal and 
House of Lords have, as a matter of policy, adopted the first approach 
thus ensuring, despite their protestations to the contrary, that their 





85 Anne Williams, “ Locus Standi: A Changing Judicial Climate " (1982) J.P.E.L. 359. 
R. v. Hammersmith and Fulham LBC, ex p. People Before Profit Ltd. (1982) 80 L.G.R. 322, 

66 Justice Report, op. cit. p. 141, note 41. 

67 [1977] 3 AI E.R. 70. 

68° P, v, Inland Revenue Commissioners, ex p. National Federation of Self Employed and 
Small Businesses Ltd. [1981] 2 All E.R. 93. 

69 [1981] 3 W.L.R. 874. 
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decisions, though couched for the most part in legal terms—I say for 
the most part, for the judgment of Watkins L.J. in Bromley v. G.L.C.”° 
would not have been out of place coming from the opposition benches in 
a G.L.C. debate—are part of the political struggles over the allocation 
of resources, the making of policy, and the future of collective con- 
sumption versus privatisation. As such, it is hardly surprising that 
comment on them has been in political rather than legal terms for their 
effects and implications are political both in general terms and in 
respect of attitudes towards the judiciary. 

Consider first Norwich C.C. v. Secretary of State for the Environment i 
on the sale of council houses, and remember that the Court of Appeal 
which decided that case, decided also in both Storer 72 and Gibson 73 that 
individuals were being wrongfully deprived of their contractual right to 
buy their council houses by the actions of a local authority elected on a 
policy of stopping council house sales. In those cases the issue was 
presented to the court in terms of the individual versus the local 
authority; in the Norwich case the issue was transformed into a similar 
format by the court. 

“ There are three parties concerned,” said Lord Denning, “ first, 
the tenants of council houses who have the right to buy their houses 
from the council; second the local council who are under a duty to 
carry through the sale to the tenants effectively and expeditiously, 
third, the Minister who is concerned to see that the council do 
their duty in that regard and has power to issue a ‘ default order ° if 
they do not do so. Of these three, the concern of this court as 
always, is to protect the individual from the misuse or abuse of 
power by those in authority.” 74 


Similarly, Lord Justice Kerr, who specifically rejected the argument that 
a relevant consideration was that the local authority had a range of 
statutory housing obligations which it had to discharge, and that there 
was nothing statutorily illegal per se in giving the sale of council houses 
a relatively low priority. The Secretary of State could intervene 
irrespective of whether the local authority was in breach of its statutory 
obligations; and it would be wrong to read into the statute any limitation 
on the Secretary of State’s powers.”° Thus it is made clear beyond a 
peradventure that the court was willing to countenance a Ministerial 
intervention to enforce a policy—a policy of privatisation—against an 
authority which disapproved of the policy but was not unlawfully 
refusing to implement it, in the name of justice to the individual. 
Without going too far into housing law, it is worth drawing attention to 
the contrast in judicial attitudes to housing matters when cases come 
before the courts which involve an extension rather than a contraction 


70 [1982] 1 All E.R. 129, 149-153. 

71 [1982] 1 All E.R. 737. 

72 Storer y. Manchester C.C. [1974] 3 All E.R. 824. 

73 Gibson v. Manchester C.C. [1978] 2 All E.R. 582. This majority decision was reversed 
in the House of Lords: [1979] 1 All E.R. 972. 

74 [1982] 1 All E.R. 737, 746-747. 

75 At pp. 749-750. 
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of the processes of collective consumption for the benefit of individuals 
—cases involving homeless persons,’® council tenants in arrears or 
otherwise in dispute with their local authority ’’—the courts strangely 
seem unable to appreciate the individual’s point of view; is this perhaps 
because of their ideological objection to collective consumption and 
what appears to them to be one of its undesirable characteristics; that 
some individuals can obtain something “ free ’’ that the rest of us have 
to pay for—a powerful factor at work in Bromley v. G.L.C.78 

A case which loomed large both in Norwich ” and in Bromley v. 
G.L.C.*° was Tameside * and I would like to examine this case, and with 
it the less well-known case of Manchester City Council v. Greater 
Manchester County Council ®**—the private educational trust case—as a 
prelude to a consideration of the G.L.C. fares case as they exhibit an 
éxtraordinarily different attitude towards Ministerial and local authority 
powers and policy-making than that displayed in the Norwich and the 
G.L.C. fares case. 

It is worth reminding ourselves of one or two facts about Tameside. 
A Conservative council, pledged to carry out its election manifesto to 
save selective entry grammar schools in the borough of Tameside was 
elected on May 6, 1976. Despite considerable opposition and reserve 
from many of the professionals involved in education, though with the 
support of others, the majority party brought forward their plans to 
reverse policies, which had taken many months to formulate and be 

‘agreed to by the Department of Education and Science, on June 7-—just 
32 days after their election. The rest is well known. The Secretary of 
State acting under his legal powers to give directions to a local education 
authority which he is satisfied is acting unreasonably gave a directive to 
Tameside to implement its predecessor’s plans; the directive was 
challenged in the courts and both the Court of Appeal and the House of 
Lords ruled in favour of Tameside; its proposals and policies were not 
unreasonable. Perhaps what is less well remembered is the great stress 
laid by the courts on the electoral mandate of the ruling party. Thus 
Lord Wilberforce: “‘ It would seem likely that in voting for this change 
in May 1976 the electors must have accepted if not favoured, some 
degree of improvisation .. . The Secretary of State .. . failed to take 
into account that it was entitled—indeed in a sense bound—to carry out 
the policy on which it was elected . . .”’ 83 Lord Dilhorne referred to the 
Conservatives béing able to claim that they had “ obtained a 
mandate ” 84 not to implement the policies of their predecessors, and 


76 P, J. Woodward and E. M. Davidge, “ Homelessness Four Years On ” (1982) 
J.P.E.L. 158; P. Birkenshaw, ‘‘ Homelessness and the Law—the effects and response to 
legislation ” (1982) 5 U.L.P. forthcoming. 

77 P. McAuslan: The Ideologies of Planning Law (1980), Chap. 7; “ Land ” in McAuslan 
and Jowell (eds.), op. cit. note 63. 

78 [1982] 1 All E.R. 129. 

79 [1982] 1 All E.R. 737. 

80 [1982] 1 All E.R. 129. 

81 [1976] 3 AIL E.R. 665. 

82 (1980) 78 L.G.R. 560. 

83 [1976] 3 All E.R. 665, 684-685 (my italics). 

84 At p. 688. 
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` Lord Salmon too stated that the Conservative Party “ rightly considered 
that they had a mandate from the electors to preserve the Tameside 
grammar schools.” ® It is difficult, if not impossible, not to conclude 
that the lawfulness or otherwise of the Minister’s action was judged 
against the desire of the local authority to carry out its electoral 
mandate despite any difficulties involved; since. that desire was not 
unreasonable—indeed it was quite the reverse—actions taken in pursuit 
of that desire were not unreasonable, and the Minister could not use his 
powers to ensure that policies which he had approved were carried 
through. 
. What a contrast there is with the Norwich case. The only reference to 
_ the local electoral and political process there was by Kerr L.J. who used 
as evidence that the Minister could reasonably have reached the 
conclusion he did about the performance of the council, the fact that 
“a minority of councillors, who were fully familiar with the local 
situation and the practicalities clearly appear themselves to have taken 
the view that council tenants in Norwich were having difficulty in 
exercising their right to buy effectively and expeditiously. ”’!®° But why 
was there this difference? In my view it was not just the difference in the 
language of the two statutes in the cases—a statute has not been drawn 
that could not be interpreted in exactly the way Lord Denning wanted to 
interpret it87 but also the difference in the philosophies and policies 
being propounded by the contending authorities—in Tameside,®® the 
Minister in trying to implement the policy of comprehensive schools was, 
in the eyes of the court, trying to advance the process of collective 
consumption against the interests of individuals—the individuals who 
voted to retain grammar schools; in Norwich,® the Minister in inter- 
vening to speed up the sale of council houses, was advancing the policy 
of privatisation in the interests of individuals who wished to purchase 
their council houses. In each case, although it appears as if individuals 
are’ being protected by the courts, it is in fact only some individuals at © 
the expense of a great many others—that is what the clash of ideologies 
between collective consumption and privatisation is all about—and in 
deciding the way they did, the judges oo their ideological 
preferences clearly. 

This is made even more ident by the—in the light of the G.L.C. 
. fares case,®°—extraordinary decision in the G.M.C. educational trust 
case. Both the Court of Appeal and House of Lords unanimously 
upheld the creation of a trust and the transfer of ratepayers’ funds to it 
under section 137 of the Local Government Act 1972 by the Greater 
Manchester Council for the purpose of providing free or assisted 


85 At p. 698, 

86 [1982] 1 All E.R. 737, 751. 

87 “I never say ‘I regret having to come to this conclusion but I have no option.’ 
There is always a way round. There is always an option—in my philosophy—by which 
justice can be done.” Lord Denning, The Family Story eee 1982), p. 208. 

88 [1976] 3 All E.R. 665. 

89 [1982] 1 AN E.R. 737. 

80 [1982] 1 AIL E.R. 129. a 

91 (1980) 78 L.G.R. 560. 
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places at independent schools. In contradistinction to a host of cases,®? 
stretching back many years, which, when faced with apparently wide and 
unrestricted powers conferred on local authorities, have narrowed them 
down by reference to some supposed general principles drawn from the 
common law, no consideration whatsoever was given to whether the 
powers in that ‘section had to be or should be read in the light of 
restricting principles. It is worth quoting part of section 137 so that it 
can be contrasted with relevant sections discussed in the G.L.C. case: 
“ A local authority may, subject to the provisions of this section, 
[which were conceded not to be of relevance in the case] incur expendi- 
ture which in their opinion is in the interests of their area or any part of 
it or all or some of its inhabitants... >? So long as the G.M.C. was 
bona fide of the opinion that their scheme was in the interests of some at 
least of the inhabitants of their area, no objection could be taken to it. 
Not a hint was given of any fiduciary relationship which the G.M.C. 
might have to their ratepayers which might possibly be infringed by the 
council’s use of ratepayers’ money to give effect to what some might feel 
to be “ eccentric principles of Conservative philanthropy.” % 

We may consider now the G.L.C. fares case *4 in the light of these 
two education cases where the courts found no difficulty in giving full 
rein to local authority discretion—it is worth recalling indeed that in 
the Tameside ® case both the Court of Appeal and the House of Lords 
apparently found the case so straightforward that their decisions were 
given respectively on the third and second day after the end of argument. 
A few facts about the G.L.C. case might be apposite. The election took 
place on May 7, 1981; pursuant to directions from the leader of the 
G.L.C., proposals designed to meet the G.L.C. requirement of a 25 
per cent. overall cut in fares were put before and approved by relevant 
G.L.C. committees on June 25 and July 1—49 days after the election. 
Cuts of this nature had been a central plank of the election manifesto of 
the London Labour Party, and it might have been reasonable for that 
party, when it obtained a majority in the G.L.C., to think that it had a 
mandate to carry its policies out. Not a bit of it. All the judges in the 
Court of Appeal went out’ of their way to attack the notion that the 
majority party had a mandate to fulfil the election pledges. The mani- 
festo was subject to an overriding limitation to do what was practicable 
and fair, as determined by a court, and to hold the balance fairly and 
reasonably. In the House of Lords, Lord Diplock too denied the 
validity of the mandate principle: 

“In neither [neither majority nor minority party] case when the 
time comes to play their part in performing the collective duty of 
the G.L.C. to make choices of policy or action in particular 


92 e.g. Roberts v. Hopwood [1925] A.C. 578; Prescott v. Birmingham Corporation [1955] 
Ch. 210; Taylor v. Munrow [1960] 1 W.L.R. 151. 

93 In Roberts v. Hopwood Lord Atkinson castigated the Poplar Borough Council’s 
fixing of wage rates as being guided by “ eccentric principles of socialistic philanthropy...” 
[1925] A.C. 578, 594. 

94 [1982] 1 All E.R. 129. 

85 [1976] 3 All E.R. 665. 
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matters must treat themselves as irrevocably bound to carry out * 
pre-announced policies contained in election manifestos even 

. though by that time, changes of circumstances have occurred that 
were unforeseen when those policies were announced and would 
add significantly to the disadvantages that would result from 
carrying them out.” *8 


No such limitation it will be recalled was applied by the House of Lords 
to the mandate of the majority party in Tameside ®’ dismissed by 
Lord Diplock as dealing with issues “ very different from those 
arising ” ?8 in the G.L.C. case. 

But a more subtle attack was made on the sectoral process; electors 
were contrasted with ratepayers and the council’s primary and over- | 
riding duty was a fiduciary one to ratepayers—as against electors and 
transport users. Thus the policy issue of competing policies on transport 
was turned into the individualistic issue of the G.L.C. versus its rate- 
payers, and it was that that provided the context and background for 
` the analysis of the relevant sections of the Transport (London) Act 1969, 
and the restrictive interpretation given to them. This point comes 
through in a crucial statement by Lord Diplock: 


‘“ Powers to direct or approve the general level of and structure of 
fares to be charged by the L.T.E. for the carriage of passengers on 
its transport system although unqualified by any express words in 
the Act may nonetheless be subject to implied limitations when 
expressed to be exercisable by a local authority such as the G.L.C. 
that would not be implied if those powers were exercisable for 
instance by a Minister of the Crown. For the G.L.C. to act out- 
with any such limitations is ultra vires; and the question 
of discretion is in my view inseparable from the question of 
construction.” °? 


This view was explicitly shared by Lord Scarman?! and implicitly by 
two other of their Lordships.? Only Lord Wilberforce seemed to want to 
make a distinction between the exercise of discretion and statutory 
construction, and this was because only Lord Wilberforce was willing to 
try to face up to the embarrassing precedent of Tameside.3 Lord 
Wilberforce dealt with Tameside as follows: “ It makes no difference on 
the question of legality (as opposed to reasonableness: see Tameside) 
whether the impugned action was or was not submitted to or approved 
by the relevant electorate: that cannot confer validity on ultra vires 
action.” 4] have to say quite bluntly that in my view that is disingenuous 
and the more candid approach of Lord Diplock is to be preferred; 
the wide statutory powers of the G.L.C. and the L.T.E. were to be 
restricted on the basis of judicially invented limitations used in the 


96 11982] 1 All E.R. 129, 165. 

97 11976] 3 AIl E.R. 665. 

98 [1982] 1 All E.R. 129, 165. 

99 At p. 159. 

1 At pp. 170-171. 

2 Lord Keith of Kinkel and Lord Brandon of Oakbrook. 
3 [1976] 3 AILE.R. 665. 

4 [1982] 1 All E.R. 129, 154. 
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construction of the statute and that was an end to it. So the power of the 
G.L.C. to make grants “ for any purpose ” ë to the L.T.E. could not 
be given an unqualified meaning but had to be read in the context of 
the Act, and the Act in the context of “ the legal structure and status 
of the G.L.C. as a local authority and the means that are available to it 
for raising the moneys necessary to enable it to perform its 
functions’? &—the reference to “the moneys” allowing for the 
introduction of the fiduciary duty. 

No concept could have been invoked which was better able to limit 
the growth of the processes of collective consumption than the fiduciary 
duty of local authorities to ratepayers. It converts a discussion about 
how best to allocate resources so as to achieve “the provision of 
integrated efficient and economic transport facilities and services in 
Greater London ’’ ’—a statement of collective consumption if ever there 
was one—into one about the need to avoid undue burdens on rate- 
payers, and more important, it converts the decision on the issue from 
being a decision taken by politicians answerable to the electorate to 
being a decision taken by judges answerable to nobody.® Let there be no 
misunderstanding about this: the decisions of the Court of Appeal and 
the House of Lords may have been presented in legal terms and in legal 
language but they were an expression of judicial policy—a policy of 
some consistency in the House of Lords—to restrict the scope of the 
processes of collective consumption. Sometimes the policy can be given 
effect to by giving free rein to a local authority or central government, 
sometimes by restricting their powers. What appears superficially as 
inconsistency can be seen, on this analysis, as consistency. 

‘It follows from my approach that I am not much impressed by 
arguments which seek to justify this particular decision of the courts by 
reference to what legislators or ex-legislators may or thought they may 
have meant when discussing the London (Transport) Bill in 1969 some 
13 years ago.® This decision cannot be seen in isolation from the general 
policy trends of the judges on matters of collective consumption which 
come before them. Nor am I overly impressed by analyses which 
purport to discern the broad style, the narrow style or the no style 
approach of the judges to matters of administrative or other areas of 
law 10; for such analyses divert attention away from the fundamentally 
political role which judges and their decisions play in our processes of 





5 s$. 3, Transport (London) Act 1969. 

6 [1982] 1 All E.R. 129, 159, per Lord Diplock. 

7 s. 1, Transport (London) Act 1969. 

8 See, however, the letter to The Times, October 5, 1982, by Mr. R. Parker-Jervis, the , 
Chairman of the Buckingham County Council, calling for the establishment of “ a Grant 
Commission. While Parliament should settle the amount of grant funded from the 
Exchequer its distribution should be in the hands of the judiciary. Otherwise evidence, 
argument and cross-examination is neither public nor comprehensible.” The example 
we are urged to follow is Australian. It is perhaps an unfortunate time to urge us to follow 
any Australian example of the disbursement of public funds. 

9 M. Zander, “ How Parliament saw a fare deal,” The Guardian, November 12, 1981. 

10 W. T. Murphy and R. W. Rawlings, “ After the Ancien Regime: the writing of 
judgments in the House of Lords 1979/80” (1981) 44 M.L.R. 617 and (1982) 45 M.L.R. 34. 
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government, a political role which, despite their protestations to the 
contrary, they are more and more overtly playing. 

It is this increasingly overt political role, coming at a time of more 
overt ideological conflict between the political parties about collective 
consumption and privatisation, which so obviously lines the judges and 
the law up on one side of the ideological divide, that I believe is at the 
root of a little remarked but most significant division of judicial 
opinions. This is between the Divisional Court, staffed for the most part 
by judges whose whole working life and success has coincided with, and 
indeed has been in large part formed by, the growth of the processes of 
collective consumption and the judges in the Court of Appeal and House 
of Lords, who for the most part either passed their formative and 
working years in a different political milieu, or are generally not overly 
sympathetic to or understanding of the processes of collective consump- 
tion. The former judges with their greater understanding of modern 
administration and politics, and their more recent involvement as 
lawyers in those processes, are clearly much more reluctant to get drawn 
into the maelstrom of political and ideological conflicts which 
masquerade as legal issues justiciable in courts. They appear to be 
more sensibly aware of the long-term dangers of judges appearing to 
adopt a partisan political role through their judgments in the courts.’ 
In the higher reaches of the judiciary, it seems to be believed that if 
your judgment is long and full of extracts of statutes and previous 
decisions, no one will notice that it is a political statement and if 
anybody does and says so, they can be dismissed as “ prejudiced ’’ and 
in some obscure way “ failing to uphold the rule of law.” 

In a broad and somewhat contentious survey such as this has been, 
there can be no conclusions in the dictionary sense of “ final ending.” 
But in the true traditions of statutory interpretation I shall adopt a 
purposive definition of conclusion—as meaning a beginning. I have 
advanced a thesis on the basis of a particular mode of analysis—that, 
seen through the perspective of the processes of collective consumption, 
the only coherent jurisprudence of administrative law that has emerged 
during the period when the processes and the law have both been 
evolving is basically antipathetic to collective consumption. While 
there was a broad political consensus that the processes of collective 
consumption should continue to advance at a modest rate, this 
antipathy could be and usually was contained by and within the political 
system. Its main deleterious effects were, first, that academic admini- 
strative lawyers generally failed to direct sufficient attention to the wider 
constitutional and administrative aspects of the growth of processes of 





11 The Divisional Court of Dunn L.J. and Phillips J. dismissed Bromley’s application in 
the G.L.C. fares case. Likewise Woolf J. dismissed a challenge to Merseyside C.C.’s cheap 
fares policy: R. v. Merseyside C.C., ex p. Great Universal Stores Ltd., The Times, February 
18, 1982. See too Barrs v. Bethal [1981] 3 W.L.R. 874 where Warner J. denied a ratepayer 
locus standi to sue a local authority without leave of the Attorney-General unless he could 
show interference with some private right or special damage in respect of a public right. 

12 The present government, alas, does not seem aware of the dangers and appears only 
too willing to put the courts into the front line of policing the spending policies and 
programmes of local authorities. 
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collective consumption and secondly, in practical terms, a haphazard 
growth of collective grievance-handling agencies to supplement the 
courts, agencies which cannot by any stretch of the imagination be 
regarded as very effective however that word is interpreted. Now that 
the political consensus on collective consumption has ended, so that 
policies of privatisation on the one hand are challenged by policies of 
increased collective consumption on the other, and vice versa, the 
antipathy has erupted out of its container and is clear for all to see. It 
can now be seen as a political and not a legal antipathy, as having its 


roots in ideological presuppositions that have taken the party political 


form of privatisation. 

Finally, what is the role of academic public lawyers in this new 
situation where the courts are more and more involved in political 
issues? Fifty years have passed since administrative law was first 
officially recognised by the state with the publication of the report of the 
Donoughmore Committee in 193213; 25 years after that came the 
Franks Report,!* and, in keeping with the current trends towards 
privatisation, almost 25 years after that Report, came in 1981 the 
unofficial Discussion Paper of the Justice, All Souls Review of Admini- 
strative Law.?° Looking at that latest report it is hard not to conclude 
that administrative lawyers, at least when sitting as committees, have 
made no progress at all in these 50 years in understanding the modern 
administrative state and the need for some general theories of admini- 
strative law to explain the role of law in that state and suggest the way 
forward. Clearly we cannot continue to confine ourselves to legalistic 
analyses of cases and statutes and avoid touching on political and 
policy issues. In my view the time is ripe for a relook, a rethink and a 
rewrite on the evolution of our modern system of administrative law 
and its relationship to the state, policy-making and resource allocation ' 
within the state including policy-making by the judges. If, as has recently 
been alleged, “‘ any consideration of modern public law must start with 
Dicey, whose influence extended far beyond the Oxford classrooms 
where he taught ” 18 then perhaps what are needed, as we come up to 
the hundredth anniversary of Dicey’s Law of the Constitution,’ are more 
Diceys—more single minds—to set the consideration of modern public 
law on a more modern basis.18 


\ 


PATRICK McAUSLAN* 





13 Report of the Committee on Ministers’ Powers, Cmnd. 4060 (1932). 

14 Report of the Committee on Administrative Tribunals and Enquiries, Cmnd. 218 (1957), 

15 The final report was due out in late 1982, thus keeping exactly to the 25-year gap 
between reports. 

16 M. J. Elliott, op. cit. p. 5, note 42. 

1? First published in 1885. 

18 -For two good examples of what is needed, see H. W. Arthurs, “ Rethinking Admini- 
strative Law: A slightly Dicey business ” (1979) Osgoode Hall L.J. 1 and M. Loughlin, 
“ Procedural Fairness: A study of the crisis in administrative law theory ” (1978) 28 
University of Toronto L.J. 215. 

* Professor of Law, University of Warwick. 


BIOMEDICAL LAW: LOST HORIZONS 
REGAINED 


Tuis article is written against a background of five relatively recent 
books. Its purpose is to say that biomedical law * is worthy of serious 
study by legal academics. The books are chosen partly because they 
offer an opening to the study and partly because they give an indication 
of the intellectual area involved. All of them, as befits works of scholar- 
ship, are copiously laced with footnotes, end notes and bibliographies. 
Although these books offer an entrance to biomedical law, they do not 
mark either its birth or even its rebirth: there are links to some ancient 
thoughts.? The modern subject may be said to have originated in an 
alchemy of post-war phenomena which manifested themselves notably 
in the United States. The Allied Victory meant, as regards the horrors of 
Nazi medicine, a repudiation which showed itself in the Code of 
Nuremburg. Writers such as Ramsey,‘ reacting against what they saw as 
excesses of medical science, began a search for a moral basis to its 
practice. Modern technology has meant that medicine to a far greater 
extent than ever before can both eliminate or alleviate sickness or 





l The Unmasking of Medicine. By Ian Kennedy. [London: G. Allen & Unwin. 1981. 
xxiii and 189 pp. (incl. index and bibliography). Cased: £8-95]; Medical Malpractice. 
Edited by J. Leahy Taylor. [Bristol: J. Wright. 1980. xiv and 326 pp. (incl. index). Cased: 
£15-00]; Arzthaftungsrecht. Medical Malpractice Law. By Dieter Giesen. [Bielefeld, 
W. Germany: Gieseking-Verlag. 1981. lvii and 512 pp. (incl. tables, index, appendices, and 
bibliography). Paperback: $68-00, DM 146]; Principles of Biomedical Ethics. By Tom L. 
Beauchamp and James F. Childress. [New York: O.U.P. 1979. xiv and 314 pp. (incl. index, 
bibliography and appendix). Paperback: £5.50]; A Philosophical Basis of Medical Practice. 
Towards a Philosophy and Ethic of the Healing Professions. By Edmund D. Pellegrino and 
David C. Thomasma. [New York: O.U.P. 1981. xv and 342 pp. (incl. index). Cased: 
£11.50]. 

2 The word biomedical is used without explanation in Beauchamp and Childress. 
Kennedy (Preface, p. vii) uses (with some apology) what is possibly an abbreviation of it— 
“ bioethics ”—and explains this term as “ ethics and law together with sprinklings of 
philosophy, sociology and politics are all involved as they relate to medicine.” More 
simply, Goldstein in her bibliography Bioethics (Gale Research, 1982), defines this latter 
term as the‘ study of ethical issues arising in medicine and the life sciences.” 

The word “ medicine ” pertains to the “ healing art ” and the prefix “ bio ” relates it to 
“ life.” The prefix has the same meaning as in ‘‘ biology ” and * biography.” It adds an 
existentialist dimension to medicine. Biomedical law addresses itself to both the concepts 
of law and of medicine and, through such matters as genetic engineering, to the biological 
sciences. It accordingly must also be prepared to see its subject in the light cast on it by all 
the other social sciences. It is the interaction of these sciences with medicine and with law 
that forms the object of the study. It is a broader, and less practical, subject than “ legal or 
forensic medicine ” as those terms are represented in, e.g. Gradwoll’s Legal Medicine 
(3rd ed., Camps and Lucas, 1976) or Mason, ForensicMedicine for Lawyers (Wright, 1978). 
McLean (ed.), Legal Issues in Medicine (Gower, 1981) does not use the term “ biomedical 
law ” but does begin to bridge the long Scottish tradition in such studies and these more 
novel interrelations. 

3 See Pence, Ethical Options in Medicine. (Medical Economics, 1980) Pence is dis- 
satisfied with the whole of moral philosophy since Aristotle. He would return to Plato’s 
ethics of virtues and vices, to traits of character and dispositions to act or to feel, rather 
than to sanctionless injunctions relating toconduct. 

4 The Patient as Person (Yale University Press, 1970). See also his Ethics at the Edges of 
Life (Y.U.P., 1978). In part, Ramsey was motivated by his Christian religion. Roman 
Catholics in particular have made significant contributions to the subject. But the field is 
not all theirs. 
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discomfort (or cause its iatrogenic forms) and, at least in some cases 
can control both the beginning and end of life. And, for reasons 
connected in part with the growth of medical technology and specialisa- 
tion, the practice of medicine became more impersonal and thus the 
basis of the doctor-patient relationship modified its form from “ pro- 
fessional and client ” to include elements of “ technician and customer.” 
Arising out of this last, and the fact that increasingly medicine 
has become “‘ successful”, good practice is capable of being judged 
not only by the professional peer group but also by laymen (and 
lawyers). In othe words the much greater possibility of the success of 
medicine means that it can now be judged as much by its results as by its 
methods.® 

Thus, despite the fact that the subject is not new in the sense that it 
has been created by recent science, it has been given a new urgency by 
science. Many of the questions it raises are timeless, but, although 
timeless, they have been moved toward the centre of the stage of the 
human condition by the technological and cultural changes of the 
post-war years. 

The first three books, Kennedy, Leahy Taylor and Giesen, are 
written by lawyers but not entirely for lawyers. Kennedy’s The Un- 
masking of Medicine is the publication in book form of the B.B.C.’s 1980 
Reith Lectures. As lectures they were intended to reach a wide audience 
and the book retains the same flavour. It is, as Kennedy says, painted 
with a broad brush. Its style is vigorous and disputatious; its message 
that of the “ radical critique of medicine.” 6€ Kennedy is neither the 
first,’ nor the last,’ to offer this critique. Briefly, it asserts: medical 
practice is used to support our socio-economic system; it is concerned 
with cure rather than prevention; it places too little stress on achieving 
health through environmental improvements; its decisions are hardly 
ever value-free; doctors generally fail to understand this; and we, the 
citizens, fail ourselves by our failure to realise this. Leahy Taylor’s 
Medical Malpractice is a selection of essays. He is the Secretary of the 
Medical Protection Society and for this project he recruited United 
Kingdom colleagues and overseas associates to write with him. Seven of 
the essays relate to various aspects of medical malpractice in Britain and 
five to assessments of the problem in various, largely common law, 


5 See Ladd, " Physicians and Society: Tribulations of Power and Responsibility ” in 
Spicker, Healey and Engelhardt {(eds.), The Law-Medicine Relation: A Philosophical 
Exploration (Reidel Publishing Company, 1981), pp. 33-52, 39 et seq. | 

8 This expression is used by Tudor Hart in “ A New Kind of Doctor ” (1981) 74 
Journal of theRoyal Society of Medicine 871-882. 

? See also: Illich, Medical Nemesis, The Limits to Medicine (Penguin, 1977); McKeown, 
The Role of Medicine (Blackwell, 1979); Muir Gray, Man Against Disease (O.U.P., 1979); 
Doyal, The Political Economy of Health (Pluto Press, 1979); Szasz, e.g. The Theology of 
Medicine (O.U.P., 1979); and Carlsen, The End of Medicine. 

As early as 1893 Ouida (Marie Louise de la Rames) in The New Priesthood described the 
medical profession as ‘‘ one of the largest, strongest, most widely spread, and most 
formidably armed gangs the world has ever seen.” Quoted in Peterson, The Medical 
Profession in Mid-Victorian London (University of California Press, 1978). Ouida’s 
standpoint was that of an anti-vivisectionist. See also Shaw, The Doctor’s Dilemma (1911). 

8 See Inglis, The Diseases of Civilisation (Hodder and Stoughton, 1981). 
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jurisdictions. Giesen’s Medical Malpractice Law is a comparative law 
study of ® “ the civil liability of the doctor for damages arising from 
failures in treatment or inadequate consultation with the patient, in all 
spheres of approved medicine, therapeutic research and scientific 
experiments.” 

The last two of the books have a different purpose. Beauchamp and 
Childress in their Principles of Biomedical Ethics offer an ethical basis to 
medical practice. They use both utilitarian and deontological arguments. 
They rest many of their ideas on Mill, Kant and Rawls. They are, like 
other authors in this field, heavily influenced by W. D. Ross’s distinction 
between prima facie and actual duties.?° They say that many (but not all) 
of the ethical dilemmas facing the modern physician can be answered by 
the resolution of the conflicts between prima facie duties derived from 
four principles. These, they say, are: automony, roughly meaning 
self-determination; non-maleficience, meaning the absence of the 
intention to do harm and incorporating the principle of *“ double 
effect? 14; beneficience, meaning the obligation to do good which 
includes the results of debates about cost-benefit analysis and about 
paternalism; and, justice, which includes lessons learnt from the 
consideration of the distribution of desired things (“‘ goods ’’) under 
conditions of scarcity. 

Pellegrino and Thomasma’s A Philosophical Basis of Medical Practice 
offers a reconciliation of medicine as a science and as an art. It suggests 
that medicine is to biology what music is to acoustics. It seeks to explain 
the role of values in the practice of medicine. Without an understanding 
of the nature of clinical (professional) judgment and the proper area to 
be accorded to it one is left with simplistic judgments of professional 
conduct and hence by implication its legal regulation. 

It is against this background that this article offers seven reasons why 
the subject should attract the attention of legal academics. But, at the 
outset it must be said that biomedical law is not a separate discipline. 
Indeed it is essentially only a specific way of using other disciplines; only 
one way of looking. By using them it seeks to contribute to them. The 
reasons offered for using this vista amount to possibilities of greater 
understanding of human life, its activities and its ideas. Because bio- 
medical law feeds upon its own discourse, these possibilities are only 
fully available to those conversant with its debates. Scholars will differ 
as to their approach, emphasis and conclusions; because of these factors 
and, for this reason, no attempt is made to define the boundaries of the 
subject. 


9 Atp. 150. 

10° The Right and The Good (1930); The Foundations of Ethics (1939). Hare’s contribution 
in Bloch and Chodoff (eds.), Psychiatric Ethics (O.U.P., 1981) repudiates this type of 
analysis. Anticipating his own Moral Thinking: Its Levels, Method and Point (O.U.P., 1981) 
he suggests that, although there is a vital need for intuition, it has no place in critical moral 
thinking. 

11 Jf an action has two effects, it is the intended one and not the side-effect which 
governs the moral issue. See Campbell, Moral Dilemmas in Medicine (2nd ed., Churchill 
Livingstone, 1975), pp. 100-104, 
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1. THE INTRINSIC INTEREST OF ITS SUBJECT-MATTER 


Two of the central questions which medicine, and thus biomedical law, 
must face are the meaning of illness and the nature of the doctor-patient 
relationship.1* From these questions we can begin to understand what 
the practice of medicine is about. Crucially, much depends on whether 
we look to society, to the profession or to the individual for the answers. 
Intuitively, it seems surprising that it can be suggested we should look 
anywhere other than to the medical profession for the meaning of 
illness, Such an intuition may be categorised as “ positivistic,”’ 
“ objective’ or “ scientific.” However, in the light of the discussion 
offered in Kennedy and in Pellegrino and Thomasma, it is difficult to 
accept it without considerable reservations. If society or the individual is 
to be involved in the understanding of illness then clearly there are 
repercussions for the understanding of the doctor-patient relationship. 
Kennedy’s discussion of mental illness may be taken as typical of his 
position. Szasz,!* before him, had condemned psychiatry for seeking to 
medicalise abnormal behaviour. Both agree that as regards thoughts, 
moods or behaviour, the concept of illness is mere labelling and that this 
labelling has particular consequences in terms of civil rights, freedoms, 
etc.14 Depending on the label, society deals with social misfits by 
‘ non-intervention, medicalisation or the criminal law. Kennedy says that 
Szasz is mistaken. To Szasz the word “‘ illness ” is properly applied to 
physical illness where a disease entity exists. But Kennedy says 15: 


** JlIness is more than the existence of a set of objéctive conditions. 
It is ajudgment that a particular status, that of being ill, ought to be 
ascribed to someone in whom those conditions are present. 
Depending on the judgment made the doctor grants or withholds 
the status.” 


In some ways a more modest style would have suited Kennedy better. 
Consider the statement 18: 


“in the case of mental illness, the experts and the categorisers 
came first, the people to fill the categories later, just as the buildings 
to house them came first. As Michel Foucault argues in his book 
Madness and Civilisation, the emptying of the lazar houses of 
lepers was followed by the filling of them with those who would 
now be called the mentally ill.” 


Foucault’s picture is not quite this. Broadly, in the opening chapters of 


12 They are also two of the main questions raised in medical sociology. See Cox and 
Mead (eds.), A Sociology of Medical Practice (Collier-MacMillan, 1975) and Tuckett (ed.), 
An Introduction to Medical Sociology (Tavistock, 1976). 

13 See The Theology of Medicine (op. cit.) and Brody and Engelhardt (eds.), Mental 
Iliness: Law and Public Policy (Reidel Publishing, 1980) esp. Delkeskamp, ‘‘ Critical Use of 
Utilitarian Arguments: Szasz on Paternalism,’’at pp. 171-207. 

14 A more traditional view of “ mental illness ” appears by Russell Davis in Duncan, 
Dunstan and Welbourne (eds.), Dictionary of Medical Ethics (2nd ed., Darton, Longman 
and Todd, 1981). This dictionary, despite possibly overestimating the value of objectivism 
in medicine, is, with over 180 contributors, an invaluable source book in its field. See also 
. Walker, Crime and Insanity in England (E.U.P.). 

15 At p. 101. = 
16 bid. at p. 103. 
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his book, Foucault asserts that our society has found a need to have 
groups (from whom civil rights may be taken) more unfortunate than 
the mainstream of the community. So far Kennedy is at one with 
Foucault. Where they part is that Kennedy has sought to see Foucault’s 
historical (archaeological) results through contemporary glasses. 
Foucault described the Hôpital Général of Paris and similar institutions. 
The types of people subjected to their jurisdiction were beggars, the 
unemployed and the insane.1? Mental disorder was not treated as 
illness until there were other changes in the socio-cultural system. 
Writing of the incarceration of 1656 in which large numbers of people 
were interned, Foucault says 18 “ In its functioning, or in its purpose, 
the Hépital Général had nothing to do with any medical concept. It was 
an instance of order, of the monarchical and bourgeois order being 
organised in France during this period.” Thus although Kennedy’s 
rhetoric misses Foucault’s point, Foucault himself lends more support 
to Kennedy’s argument. 

Pellegrino and Thomasma offer more sensitive views of the concept 
of illness and of the doctor-patient relationship. Although they do not 
say so, theirs has obvious links with that of Parsons.!® They argue that 
there are three elements to clinical judgment—what can be wrong, what 
can be done and what should be done. The first two are technical 
questions; the last involves values. However, the answer to the last 
question is not only influenced by the answers to the others, it also 
influences them. Thus there is an interdependence in the various levels 
of medical thinking. 

For one view of the relationship of patient and doctor, the authors 
turn to Rothschuth.”° They say *: 

“ The ill person enters three relations—one to the self, another to 
the physician, and still another to society and the environment—all 
of which are governed by the need for help. The physician also 
enters three relations—of responsibility to the sick person, another 
to the disease... , and another to society. Society is also involved 
with individual good for the patient, the common good and a 
relationship of aid, prevention, and research on the causes and 
effects of disease. Rothschuth therefore defines disease as the 
presence of a subjective, clinical or social need for help in persons 
whose physical, psychic or psychophysical balance of boundaries 
in the organism is disrupted.” ' 


In large measure the authors accept this definition. Disease however, is 
also, “ dis-ease ” 22, “ not yet a scientific symptom but a sign created by 
the lived body . . . Dis-ease is a symbol of dis-function or an inability to 
cope with the everyday.” More simply we may say it is “ lack of ease.” 





17 Madness and Civilisatic n, at p. 45. This list is remarkably similar to those governed 
by the English Vagrancy Acts from 1575 onwards. 

18 Jbid. at p. 40. 

19 The Social System (Routledge and Kegan Paul, 1951) and Social Structure and 
Personality (Free Press of Glencoe, 1964). 

a Rothschuth, “ Der Krankheitzbegriff,”’ (1972) 43 Hippokrates 3-17. 

At p. 74. 
22 At pp. 75 et seq. 
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Another view of the patient-doctor relationship is given in the chapter 
on discretionary space, i.e. that area of conduct which is left by society 
to professional judgment. They point out that the physician’s dis- 
cretionary space is being narrowed. 

Thus.the patient makes his impact on the practice of medicine at three 
points: (1) the awareness of dis-ease; (2) to some extent; in what should 
be done about it; and (3) in helping to define the discretionary space 
within which technical questions of medical biology, etc., can be 
answered. 


2. THE EXPOSITION OF THE LAW FOR THOSE AFFECTED 


In Britain, for example, there are about one million employees (and 
self-employed independent contractors) who provide health care. This 
reason alone is sufficient for those with expertise to expound the law to 
those affected #8; some may doubt whether it is sufficient to arouse the 
interest of academic scholars. This aspect is not further pursued in this 
article. 


3. LAW REFORM 


Programmatic treatment of almost every legal subject is now so 
fashionable that it commonly appears inevitable or, at the very least, 
churlish to refuse to offer a solution to problems that have been 
diagnosed. This may be due to the modern dominance of pragmatic and 
utilitarian thinking; often manifested by a failure to distinguish the 
lex lata from the lex ferenda. The more socially “‘ relevant ” the area of 
study, the more authors feel the necessity to offer programmes for 
change. Indeed, one of the advantages of theoretical (including 
historical) studies as against study by way of doctrines or empiricism, is 
that it avoids the feeling that such programmes are necessarily desirable 
in legal academic work.*4 A second, and more commonly advanced 
reason for theory, is that it makes programmatic study more “ real.” 

Of the books discussed here Pellegrino and Thomasma best succeed in 
confining their description to what is. For example, although 
Beauchamp and Childress discuss ethical principles they do so on the 
basis of what considerations ought to guide conduct not those which do. 
Thus their moral principle of beneficence is a moral duty and is to be 
distinguished from kindness or charity which although good are not, it 
is said,” obligations. So also Kennedy, as we have seen, is not content to 
expose to the gaze ** or even to criticise. He offers prescriptions. 


23 Typical of works of this sort are: Finch, Health Services Law (Sweet and Maxwell, 
1981); Martin, Law Relating to Medical Practice (2nd ed., Pitman Medical, 1979) (this is a 
useful book which, however, is unfortunately marred by too many errors. It is to be hoped 
that its next edition will correct them); Speller’s Law Relating to Hospitals and Kindred 
Institutions (6th ed., by myself, H. K. Lewis, 1978); and, in its rather different field, 
Webster, Environmental Health Law (Sweet and Maxwell, 198 1). 

24 For an empiricist’s view of the role of academic lawyers, see Zander, ‘ ‘Promoting 
Change i inthe Re System ” (1979) 42 M.L.R. 489. 

5 Atp. 135 

26 The word “ gaze ” is used in the same sense as in Foucault, The Birth of the Clinic 

(1963) (translator’s note in the Tavistock edition, 1976). 
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The distinction between programmatic and other forms of study - 
(e.g. description or theory) may be usefully compared with applied and 
pure research in the natural sciences. Both types of research have their 
place but pure research, by definition, is not conducted with a particular 
programme in mind. Jt may or may not have practical results but, if it 
does, they are not predictable in advance. The aim of pure research is no 
more than an attempt at the advancement of knowledge or the enrich- 
ment of understanding. Within the field of biomedical law there is room 
for both but here, as elsewhere, it is not helpful to confuse them. 

It is commonplace, if only within the discourse, that medical practice 
is regulated not only by the ordinary law but also by a variety of 
internal normative systems. Some of these systems are often spoken of as 
codes of ethics. In part these codes are enforceable through such 
machinery as the regulatory powers of the General Medical Council ?” 
or the contractually based powers of the Regional and District Health 
Authorities 28 and the powers based in statutory contracts ° with the 
Family Practitioner Committees. In so far as these codes are enforceable 
in these ways it seems that they are largely ethical codes in substance but 
not in form. They govern standards of behaviour and conduct with 
clients and with other professionals. For all that, their meaning is often 
more clear (at least within the medical fraternity) than the relevant law. 

Those scholars and commentators who seek to be programmatic 
have often urged changes in this form of regulation. Where they look in 
from the outside (for example, Kennedy and Giesen), they commonly 
underrate the importance of what are more nearly codes of medical 
“ ethics,” for example, that of Hippocrates ® or that in the British 
Medical Association’s Handbook of Medical Ethics ** or the World 
Medical Association’s Code, e.g. on Human Experimentation.* They 
would rather the guidance consisted of both clear and detailed prescrip- 
tions; they distrust these rather vague largely sanctionless codes. In a 


27 See Whitfield, “ The General Medical Council ” in Leahy Taylor, pp. 1-27. See also: _ 
Martin, ‘‘ The Law Relating to Medical Practice’ (op. cit.); Professional Conduct and 
Discipline, known as “ The Blue Pamphlet’’ (The G.M.C., 1981); and the Merrison 
Report on the Regulation of the Medical Profession (H.M.S.O. 1975, Cmnd. 6018). 

28 See Ford, “ National Health Service Disciplinary Machinery ” in Leahy Taylor, 
pp. 83--105. It will be noted that as from April 1, 1982, District Health Authorities have 
replaced the former Area Health Authorities; see National Health Services Act 1980. 

29 See N.H.S. (General Medical and Pharmaceutical) Regs. 1974 (S.I. 1974 No. 160 
as amended). ; 

30 See: Cartwright, A Social History of Medicine (Longman, 1977); Nutton, “ Hippo- 
cratic Tradition ’? in Duncan, Dunstan and Welbourne, Dictionary of Medical Ethics 
(op. cit.); Musto in Bloch and Chodoff (eds.) (op. cit.); and, Lloyd (ed.), Hippocratic 
Writings (Pelican Classics, 1978). 

31 2nd (published) ed., 1981. . 

32 Set out under “ Declarations ” in Duncan, Dunstan and Welbourne, Dictionary of 
Medical Ethics (op. cit.), at pp. 132-135, “ The Declaration of Helsinki,’ 1975. This 
follows the Code of Nuremburg, 1947, ibid. at pp. 130-132 and Giesen/Appendix V, 
pp. 427-428. These codes are discussed by Curran, “ Clinical Investigations in Developing 
Countries ” in Sperken, Healey and Englehardt (eds.), The Law-Medicine Relation op.( cit.), 
at pp. 60-63. It will be noted that Giesen appears to father a source of confusion. He calls 
the 1975 revision of the Helsinki Declaration “ the Declaration of Tokyo.” However, in 
1975 the W.M.A. also passed a “ Declaration of Tokyo” which deals with torture; it seems 
helpful to avoid giving them the same names. See also T.U.C. Health Services Committee, 
Code of Conduct (1981). . 
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sense, therefore, a part of biomedical law is concerned with the meaning 
and effect of sanctionless norms. To take an example, most often the 
guidance of those who take it upon themselves to lay down codes of 
ethics is that medical practitioners ought, as a professional ethical 
` norm, to obey the national law where they practice. This norm is not, 
however, universal. Breaches may be condoned and even applauded by 
professional ethical systems. Thus the B.M.A. says expressly, as regards 
the doctors refusal to breach a medical confidence despite a court order 
so to do, that “ whilst it is illegal, it may not be unethical.” 33 More 
detailed, and, by definition, less authoritative, guidance can be obtained 
from moral discussions such as that in Beauchamp and Childress. 

Thus the potential range of study for those who adopt a programmatic 
approach covers the whole field of perceived restraints on medical 
conduct. It covers rearrangements of the structures of health care 
systems, changes in the law of civil and criminal liability, reforms in the 
professional organisations, their codes and jurisdictions and restate- 
ments of the ways physicians ought to want to behave. 


‘4, THE COMPLEMENTARY GOALS OF LAW AND MEDICINE 


In some senses the goals of law and medicine are complementary and 
in order to enjoy fully the fruits of successful law, man, as a social . 
creature also needs the fruits of successful medicine for man as a 
biological organism. This is not the place to attempt a definition of the 
goals of law; an assumption that law is concerned with liberty, freedom, 
justice, protection of the weak, etc. (however understood), must suffice. 
Looking at the biomedical vista compels some adptation of these ideas. 
For the individual, all the achievements of law are, at best, temporary. 
Any concept of legal ideology ought, if it is to be sufficient, to be able to 
encompass the ending of the social existence of the biological organism 
because its death is inevitable. Further, the impact of medical science 
has meant that many of us will die not with grace and dignity but rather 
in the relatively strange, “ dehumanising ” surroundings of the modern 
hospital, most often with bits of us connected to various drip-feeds and 
the like. Possibly also, we will be, unconscious for a long period before 
we die. These factors affect legal rights whether they are seen as 
diminishing their importance or as increasing the urgency with which 
they must be protected, pursued or extended. 

In addition, although the goals are complementary in the sense that 
both are essential to the whole man, there is an inevitable conflict 
between the ends of medicine and those of any legal- system which 
accords significant status to the individual. In legal terms, it is said, 
' there has to be “ informed consent ” to any medical procedure.*4 It is 
only to a very limited extent that convincing physiological reasons can 





33 B.M.A. Handbook (op. cit.), at para. 1.14, p. 14. In essence this advice follows 
Hunter v. Mann [1974] 2 All E.R. 414. The values supported by the rules of medical 
confidences are discussed in Beauchamp and Childress esp. at pp. 209-217. 

34 See Somerville, “ Structuring the Issues in Informed Consent ” (1981) 26 McGill L.J. 
741, ; 
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be offered for this rule.” In greatest part it is supported by arguments of 
the kind offered in Beauchamp and Childress in its discussion of 
` autonomy. 

This discussion .is based on Mill’s insistence that the individual. 
should be a self-determining agent and on Kant’s that we ought to 
conceive of others as having an unconditional worth. As their book 
points out, although utility or non-maleficence will in some cases 
justify informed consent, in others they point the other way. The moral 
duty on the physician to seek a valid first party consent arises because 
the patiént is an autonomous person with all the entitlements which that 
status confers. Second party consent, e.g. by a parent on behalf of his 
child, cannot be justified by autonomy, although it can be by non- 
maleficence or beneficence. It follows that as regards first party consent 
there must be disclosure and comprehension of information and that 
the consent must be both voluntary and competent. The book 
demonstrates that each of these, although it may have an empirical 
element, is fundamentally based on moral considerations. Although 
the book too readily accepts standards (or levels) of disclosure developed 
by the courts there is nevertheless merit in the statement °° that “ from’ 
the fact that we are never fully voluntary, fully informed or fully 
autonomous persons, it does not follow that we are never adequately 
informed, free and autonomous.’’ The book therefore argues 3” that 
there can be “ an acceptable reasonable-person standard ” as regards 
the supply of information to patients. Nevertheless, the possible 
conflict of the goals of law and medicine is always potentially sharp. 
So much is this so that it is common to find writers concentrating 
virtually their whole attention on the single question, how far does the 
individual have the right to control the treatment he is given? 

Kennedy (who expressly does not confine himself to this issue) 
argues that the right should be virtually absolute. Despite this, he is 
prepared to use the law, via the machinery of public health regulation, to 
improve health. Reading Kennedy there are times when one is reminded 
of Althusser. Kennedy’s public health measures, e.g. stopping 
smoking,*®® undoubtedly seek to use state apparatus to improve health. 
A large part of his thesis rests, implicitly, on the idea that medicine is an 
ideological state apparatus whose function is only partially the better- 
ment of the health of the people. To cure the defects he has diagnosed he 
would use two instruments: first, the main ideological state apparatus 
described by Althusser, viz. education. Wrong-headed doctors who 
think they are practising an objective science must be taught otherwise. 
So also wrong-headed citizens who have faith in doctors or who do 
unhealthy things to themselves must also be educated.*° Secondly, he 

35 Pride, “ Adrenal Stress Index as a Criterion Measure in Nursing ” (1968) 17 Nursing 
Research 292-303, cited in Casse, ‘ Therapeutic behaviour, hospital culture and com- 
munication.’ ' Reprinted i in Cox and Mead (op. cit.). 

36 At pp. 77 et seq. 

37 Ibid. atp. 78. 

38 Lenin and Philosophy and other Essays (tr. Brewster, New Left Books, 1977). 


39 At pp. 63-64. 
40 See pp. 61 et seq. yi 
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would use “ consumerism ”*: this is to manifest itself both in litigation 
and in consumer participation in laying down codes for medical 
conduct.*! There is not space here to enter into debate with Kennedy: it 
is sufficient here to repeat the suggestion made earlier that by looking at 
the biomedical vista, further understanding can be gained of both the 
micro and macro goals of law. 


5. THE UNDERSTANDING OF PROFESSIONAL ROLES 


The medical profession like other professions is regulated not only by 
law (in a positivist sense) but also by the application of social rules and 
by “ codes of ethics.” Some of these social rules (which may be described 
as “internal ”) are derived from moral philosophy and some from an 
inductive assessment of the values and practices of the profession. 
The “ codes” achieve particular status because they are issued by 
authoritative institutions within the professions and because they are 
express ante-, rather than intuitive post-, conduct rules. As already noted 
these extra-legal normative systems may conflict with, or be in com- 
petition with, the legal order. 


It is probably true that in general terms the machinery governing 
doctors is similar to, but better developed than, that of lawyers.42 The 
reasons for these phenomena are instructive about the nature and role 
of the regulation of the legal profession. Simply by the comparison, the 
form of purely professional power is better understood. Is there not an 
interesting comparison to be made between the Hippocratic tradition of 
the secrecy of the esoteric knowledge of the medical profession (which 
manifests itself today in the requirement that new discoveries should be 
first communicated to the profession via its specialist journals) 43 and 
the ruling of the House of Lords in Home Office v. Harman 4* that 
matters brought within the public domain in open court proceedings 
can only be further disseminated either by someone actually there or 
via the “ Official ”? shorthand reporters? 4 


More generally, Pellegrino and Thomasma say 48: 


“ Law is in many ways the coarse adjustment of society to ensure 
that certain obligations are fulfilled... . Law, for example, can 
guarantee the validity of consent... and that penalties be imposed 


41 Ibid. atp. 116. 

42 See Bennion, Professional Ethics: The Consultant Professions and their Code. (1969). 

43 The clearest expression of this requirement is in the ‘‘ Code of Ethics ” of the 
Canadian Medical Association, para. 10 (set out in the B.M.A. Handbook of Medical 
Ethics, op. cit.). The Hippocratic Oath contains the following “‘ I will teach the Art to my 
sons, the sons of my teacher, to such others as have taken the oath but to no one else ” 
(see the references at note 29 above). 

44 [1982] 2 W.L.R. 338; [1982] 1 AIl E.R. 532. 

45 Note also the rules relating to the authentication of a law report by a barrister, see 
per Lord Westbury L.C. Hansard, Parl. Deb., Vol. 171, ser. 3, col. 778 (1863); Re Richards, 
ex p. Hawle (1834) 2 Mort. & A. 426; West Derby Union Guardians v. Atcham Union 
Guardians (1889) 6 T.L.R. 5, 6, per Lord Esher M.R.; and especially, Birtwistle v. Tweedale 
[1953] All E.R. 1598. 

46 At pp. 247 et seq. 
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for violations. But law, by its nature, seeks standardised and 
bureaucratised, often impersonal solutions. What is transferred to 
law is by definition taken out of the realm of the voluntary rec- 
ognition of moral responsibility. Something subtle and exquisite is _ 
lost. Law cannot guarantee the quality of the human transactions 
even though it may protect the rights of the parties to the trans- 
actions. . . . Ethics, in contrast to law, is the fine adjustment of 
men for the voluntary assumption of obligations because they are 
demanded by the very nature of certain relationships between 
humans. Ethics sets a higher ideal than law, simply because it is 
not guaranteeable.”’ i 


Thus the philosophical discourse of Pellegrino and Thomasma also 
has, albeit not always as directly as this, a crucial relevance to the 
understanding of what the legal profession is about. For example they 
say 47: i 

“ The primary end of clinical judgment—a right healing action 
for a particular patient—imposes an atmosphere of precedence on 
the whole process. To borrow a concept from Aquinas: Truth, for 
the practical intellect, is rightness with respect to human deeds, 
those dependent upon human will and intuition. It thus differs from 
the truth of science, which is a certain conformity with the reality it 
seeks to explain, and art, with the product it wishes to produce.” 


Truth in law has striking similarities with this description of truth in 
medicine. 


6. CONTRIBUTION TO OTHER LEGAL SPECIALITIES 


It has already been noted that the whole of Giesen’s text is devoted, in 
effect, to particular medical aspects of the law of torts. Undoubtedly, 
through such writings one can better understand its doctrines.*® For the 
current purpose, however, it is more interesting to raise two other 
issues. First, as has already been remarked, modern medicine can be 
successful, in consequence increasingly it is judged by its results and 
not its methods and the ideology of consumerism is also increasingly 
being applied to it.4° Secondly, it is part of the current debate whether 
tort law is solely concerned with risk distribution, and, related to this, 
there are proposed schemes for “‘ no-fault compensation.” Giesen 
says ©° that a charge of malpractice is not “ an affair in which prestige is 
at stake but rather . . . the inherent risk in the profession.” He says it “ is 
certainly no ordeal.” However, to regard medical litigation as only the 
distribution of risk or as only the readjustment of loss is to assume that 
it is a zero-sum game.*! This assumption seems dubious. In the first 
place, the possibility of litigation may directly affect the way in which 





47 Atp. 125. 

48 See my review of Giesen in the L.Q.R. (In press). 

49 See above, p. 22 and note 5. 

50 At p. 279. 
51 A zero-sum game is one in which the total of the gains and losses of the participants 
is zero. 
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medicine is practised.*2 Good or bad, right or wrong, this effect must be 
added to any assessment of the value of litigation (or of legal rules) in 
this field. In the second place, a finding of medical negligence by a 
formal adjudication serves not merely to provide a basis for the com- 
pensation of a plaintiff in respect of his injury but also to legitimate his 
allegations that the defendant failed to meet professional standards by 
the failure to display proper technical virtuosity and, by that failure, the 
defendant also failed to meet the primary obligation of the profession, 
namely care for the patient. Thus it legitimates a finding of failure of 

professional altruism. 
' As regards proposed schemes of “ no-fault’? compensation for 
personal injury, it is often said that the current system of awarding 
compensation for medical injury is harmful both to the interests of 
patients, who receive nothing unless fault can be shown, and to the 
interests of doctors, who have their professional competence and 
reputations put at risk in the hazards of negligence litigation. The point 
is surely, however, that the current method of awarding compensation is 
based on an examination of the methods by which injury was occasioned. 
If instead a scheme of “ no-fault ’? compensation for medical injury were 
introduced would it not, by definition, still focus upon the same issue, 
i.e, was the injury caused by medicine or was it by life’s hazards? Where 
would the substantial difference be? If, on the other hand, it were to 
focus only on the results, i.e. the injury, how could the scheme not 
compensate all infirmities? To take one recent case, Whitehouse v. 
Jordan,’ the plaintiff, Whitehouse, suffered terrible injuries at birth. 
The question, under the current law was: whether Dr. Jordan’s negli- 
gence was their cause. Is this substantially a different question from, 
under a no-fault scheme, whether the medical intervention was the 
cause of the injuries? Discussing this and other cases Giesen points out 
that “ a doctor is not an insurer.” Even if he were, however, compensa- 
tion would depend upon whether the injuries satisfied the insured risk. 
In other words, if the definition of the insured risk is limited by the 
method by which injuries have been occasioned, is there really a major 
change in the grounds for obtaining compensation? And, if the 
methods which lead to the injury are still to be at issue, what reason 
is there to suppose that physicians will feel any less anxious about 
a finding that their methods caused the injury than they are about | 
findings that their negligence has? Under both schemes there is a 
significant element of what doctors, at least, may see as legitimated 
moral blame. l 

Thus, in this second instance, by regarding the biomedical vista and 
rephrasing the questions accordingly, biomedical law aids the discussion 
of this topical question in the law of torts. In the first instance, one of the 
most practical questions of biomedical law is aided not only by the 
application of micro-economics but also by the philosophical concept of 


52 See Engel, “ Major Current Problems as seen by the Doctor” in Wood (ed.) 
The Influence of Litigation on Medical Practice (Academic Press, 1977) pp. 41—44. 
53 [1981] 1 All E.R. 267. See also the discussion by Robertson at (1981) 44 M.L.R. 457. 
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“ legitimacy ” and the sociological concept of a “ Protssion ” and its 
internally perceived obligations. 

Biomedical law also interrelates with other legal species There 
are, for example, links with contract through the concept of consent to 
medical treatment and with family law through the particular of consent 
on behalf of children,®4 links with criminal law through the definition of 
death, etc., and links with welfare law, among other matters through 
their similar roots in the Poor Laws. 

The links with public law can be fruitful in the discussion of both 
specialties. Thus there seems little reason, apart from fashion, tradition 
and inertia, why “‘ public lawyers’’ have almost studiously avoided 
discussion of the legal status and accountability of health authorities.*¢ 
If, for brevity, they are described here as “ independent local agents of 
the Crown ” perhaps something of the doctrinal difficulties under which 
they work can bė seen. So also one would expect public lawyers to be 
interested in the range of complaints procedures, in addition to litigation, 
available in the National Health Service, viz. formal and informal 
inquiries, the health service disciplinary machinery and the Health 
Service Commissioner and Community Health Councils. Equally, and 
connected with this, one would expect public lawyers to be concerned 
with the procedures and jurisdiction of the General Medical Council. 

Labour lawyers, too, have largely avoided the biomedical aspects of 
their subject. One would reasonably expect them to be interested partly 
because of the large numbers of people working in the field, partly 
because of the specific and clear professional (and quasi-professional) 


54 These and other matters are discussed in Dickens, Medico-Legal Problems in Family 
Law (Butterworths, Canada, 1978). Note also Beauchamp and Childress on second party 
consent as a modification to the principle of autonomy pp. 64 ef seq. 

5 See Waitzkin, “ The Social Origins of Illness: A Neglected History ” (1981) II 
1.J.H.S. 77-103. He discusses Engels, The Condition of the Working Classes in England 
(1844), Virchow, in various writings, and Allende in (mainly) La Realidad Medico-Social 
Chilena (1939) and see note 57 below. 

An interesting, and still extant, example of the connection can be found in s. 47 of the 
National Assistance Act 1948 which empowers the community physician to commit to 
hospital persons found living in insanitary conditions. 

6 Thus, de Smith, Judicial Review of Administrative Action (4th ed., Stevens and Sons, 
1980) appears to equate the constitutional position of health authorities with that of local 
government bodies, see p. 536. So also Elliott, The Role of Law in Central-Local Relations 
(S.S.R.C., 1981), pp. 76-77. As regards de Smith, Constitutional and Administrative Law 
(4th ed., by Street and Brazier, Penguin, 1981), the criticism is not of content but of 
balance. For example, in the brief chapter “ Public Boards and Nationalised Industries ” 
(pp. 220-232), some aspects of the position of health authorities are noted but only as a 
_part of the discussion of the nationalised industries. A similar approach can be found in 
Hartley and Griffith, Government and Law (2nd ed., Weidenfeld and Nicolson, 1981), 
pp. 110-111 and Hood Phillips, Constitutional and Administrative Law (6th ed., by Hood 
Phillips and Jackson, Sweet and Maxwell, 1978), pp. 552-553. The subject gets no mention 
in Wilson, Cases and Materials on Constitutional and Administrative .Law (2nd ed., 
Cambridge University Press, 1976). The most sensitive (but still brief) account appears in 
Wade and Phillips, Constitutional and Administrative Law (9th ed., by Bradley, Longman, 
1977). 

None of these mentions the views of the founder of the N.H.S., Bevan, on the “ con- 
stitutional outrage’’ of the boards of the nationalised industries and his legislative 
expression of something that was, to him, unobjectionable in democratic terms, i.e. the 
accountability for the Service to Parliament. See Foot, Aneurin Bevan 1945-60 (Paladin, 
1975), p. 367. In short, they fail, even within the terms of their constitutional discourse, to 
note the difference between Bevanite and Morrisonian forms of public ownership. 

= / 
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orientation of the work and partly because the unique constitutional 
status of health service employers makes for difficult and largely 
unexplored questions of doctrine. The law regulating occupational 
health is an exception to these remarks but even here the connection 
with more general public health matters is not generally made despite 
the common origins and premises in coercive health.” This review has 
been at pains to assert that biomedical law is not a distinct discipline. 
What the foregoing discussion leads to is a clearer understanding that 
none of the specialties mentioned are distinct disciplines either. Like 
biomedical law, they are distinctive only as régards specialty of 
subject-matter. This point is, by implication, made clear in Warren’s 
description of the American scene in Leahy Taylor. Writing of the 
so-called crisis of the middle 1970s, he describes the response to it from 
state legislatures, the courts, the insurance companies and the legal and 
medical professions. He ranges over modifications of the law of torts and 
of procedure and over micro-economic responses such as the establish- 
ment of joint underwriting associations. He describes the rise in 
consumerism and its consequences which included a rise in medical 
self-help. His contribution therefore makes nonsense of rigid demar- 
cation lines between legal specialties. 


7. THE RELATION WITH NATURAL, BIOLOGICAL 
AND MORAL SCIENCES 


An understanding of law in relation to the whole man must also include 
an understanding in relation to his technological achievements and 
potential. These are defined by the natural and biological sciences and 
also limited by man’s moral existence. Of the books reviewed here 
Pellegrino and Thomasma most directly faces medicine as a science and 
Giesen most directly the consequences of the science upon law. 
Pellegrino and Thomasma quote #8 Einstein’s definition of science ë? as 
**... the century-old endeavour to bring together by means of systematic 
thought, the perceptible phenomena of this world into as thoroughgoing 
association as possible. To put it boldly, it is the attempt at the posterior 
reconstruction of existence by the process of conceptualisation.”’ 

In some ways, this is an advance on the classical canon of scientific 
activity. That, they say ® “ contains three elements: a method, a body of 
knowledge built up by that method, and a post facto explanation of 
reality based upon generalisable laws which relate the facts acquired by 
the scientific method to each other.” But they also say that | 
“ Philosophers and historians of science have in recent years moved to 
broaden the concept of science to include historical, social, and 
psychological determinants.”’ 

As regards medicine in particular, it is in one sense a scientific 


57 See Cartwright, A Social History of Medicine (op. cit.), at Chap. 6, discussing the 
contributions of Edwin Chadwick and Sir John Simon. 

58 Atp. 146. 

59 Einstein, Out of My Later Years (Citadel Press, 1974), p. 24. 

60 At p. 144. 
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endeavour because ® “* it follows the canons of good science—proper 
experimental design, validity of observation and method, correct logic 
and verifiable conclusions.” However there is a further dimension to the 
clinical science of medicine. It “ must correlate the explanatory modes 
of the physical sciences with those of the social and behavioural.” 

Thus as regards the scientific basis of medicine in particular, and the 
modern philosophy of science more generally, one is again reminded of 
those lines of W. B. Yeats recently quoted ® in these pages in what is 
possibly the same context: 


“ O body swayed to music, O brightening glance, 
How can we know the dancer from the dance? ” 


However, medicine, in the clinical context, is concerned not merely 
with understanding but also with the attainment of health for the 
particular individual. As Pellegrino and Thomasma say 3 “ Medicine 
is, in short, a practical theory of human reality. It is a moral activity, 
since it operates through a personal interrelationship in which physician 
and patient are co-participants in defining the good and achieving 
it—cure of illness or promotion of health.” 

Some of the most topical issues within biomedical law focus about the 
cluster of questions raised in connection with medical experimentation. 
Pellegrino and Thomasma see this in terms of man as the subject as well 
as the object of the medicine. Giesen’s approach is conceptually different 
but consequentially similar. He distinguishes 84 “ Research Treatment,” 
i.e. using new methods for at least primarily (if not purely) therapeutical 
purposes, from “ Research Experimentation,” i.e. using new methods 
for purely scientific purposes. It will be observed that the difference lies 
in the motive of the doctor. This in turn obviously affects the relation- 
ship between doctor-patient. For the current purpose it is sufficient if 
research treatment is left on one side and we concentrate on research 
experimentation. Giesen opens his discussion with the statement © 
“ without research experimentation, no progress in the field of medical 
sciences and in the development of new medicine and pharmacological 
substances against diseases would be possible.” | 

He goes on to assert ® that all the experiments on animals ê’ are: 


“of value merely as a means of furthering research; they are of use 
as a stimulus to the forming of hypotheses . . . when the transition 
is made from research with animals to clinical tests with human 
beings there exists, because of the fundamental (not statistical) 
unreliability of applying predictions made from research with 
animals to man, an incalculable risk of causing drug damage.”’ 


61 Ybid. at p. 23. 

62 Murphy and Rawlings, “ After the Ancien Regime ‘ Part 3’ ” (1982) 45 M.L.R. 57 
citing Yeats, Among School Children, viii. 

63 At p. 24. 

64 At p. 203. 

65 Atp. 211. 

66 Atp. 212. 

67 As to the amount of this work in Britain, he cites Statistics of Experiments on 
Living Animals in Great Britain for 1979, (H.M.S.O., 1980, Cmnd. 8069). 
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Through a discussion of the legal issues of consent and the legal duty 
to give full information, Giesen makes a strong case for the assertion that - 
the jurisdictions he has surveyed reinforce by law the ethical guidelines 
laid down in the Declaration of Helsinki.°* These are ®: 

“that (1) research cannot be legitimately carried out unless the 
importance of the objective is in proportion to the interest risk to 
the subject, (2) every research project should be preceded by 
careful assessment of predictable risks in comparison to foreseeable 
benefits to the subjects or to others, (3)... it is the duty of the 
physician to remain the protector of the life and health of the 
person on whom experiments are being carried out, (4) doctors 
should abstain from engaging in research projects unless they are 
satisfied that the hazards involved are believed to be predictable..., 
and (5) concern for the interests of the subject must always prevail 
over the interests of science and society...” 


In short, Giesen implies that, as a matter of law and ethics, experi- 
mental clinical medicine should accord with the analysis offered by 
Pellegrino and Thomasma of the modern philosophical basis of clinical 
medicine as a science. To these authors the practice of medicine 
(including its experiments) upon any human subject involves the 
humanity of the practitioner. To Giesen, and to most in the field, that 
humanity needs to be buttressed by external constraints. Included in 
these are not merely legal rules relating to the subject’s consent, etc., but 
also prior external review by multi-disciplinary machinery concerning 
itself with the scientific and ethical design of the project 7° and post- 
research controls so that the results of research should be published and 
that all publication should be accompanied by an ethical statement. 
This implies ethical control over publication and, accordingly precludes 
publication in sections of the media not governed by the ethical régime, 
i.e. it requires publication in the professional press. It should be added 
that Kennedy 7 is highly critical of the degree of professional control 
exercised in this way. To him there is a far greater role for the multi- 
disciplinary machinery and, more generally, for professional audit.” 

It is worthwhile mentioning briefly one other connection between law 
and science. Culturally, we assume there is a moment of death. This 
shows itself in our emotional, social and legal relations to death.”* 
Medical technology has been greatly improved in respect of its capacity 
to diagnose death. It has moved from a mere sensory perception of 
heart and lung function, through the application of the stethoscope, to 





88 Set out in Giesen at Appendix VII (op. cit.) (see note above). The reception within 
national law of this international para-legal code is of itself interesting to those concerned 
with the theory of international law. 

69 At pp. 215-216. 

70 See Experience at a Clinical Research Ethical Review Committee. Ethical Committee, 
(1981) 283 U.C.H. October 14, 1981 B.M.J. 1312-1314 and ‘Lewis, ‘‘ The Drawbacks of 
Research Ethics Committees ” (1982) 8 J. of Medical Ethics 61-63 and Weatherall, 
“ Commentary,” ibid. at pp. 63-64 and “ editorial,” ibid. at pp. 59-60. 

71 At pp. 124-125. 

22 See also now Journal of the Royal College of Physicians (1981), Vol. 15, per Hoff at 
p. 63 and pp. 135-136, Heath at pp. 197-199, and Drury at pp. 259-261. 

73 And one might add, religious. 
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the modern electroencephalograph.”4 However, these developments 

were merely consequences of technology. More recently, medicine has 

realised that 7°: J 
“ Exceptionally, as a result of massive trauma, death occurs 
instantaneously or near-instantaneously. Far more commonly, 
death is not an event: it is a process, the various organs and 
systems supporting the continuation of life failing and eventually 
ceasing altogether to function, successively and at different 
times.” 


If nothing else, the point at which the legal system recognises death is 
crucial for the laws of homicide and succession.” But if death is 
factually, rather than culturally, a process how can these laws operate? 
One might answer, either the point at which the process becomes 
irreversible or at which it ends. However, the process of death is 
inherent in the nature of all biological entities. Therefore in one sense it 
is always irreversible and that answer will not do. As to when the 
process ends, again the answer is not sufficient because technology can 
now provide external means to continue the functioning of some of the 
vital organs.”” 

_ Whether the definition in difficult cases is left to the medical profession 

or whether it is laid down by legislation or whether it is left to individual 
determination by the events it would seem that society cannot absolve 
itself of its power to decide. 


CONCLUSION 


In this article some of the ways in which biomedical law contributes to, 
and draws upon, some of the important debates of our day have been 
noted. It has been implied that medicine itself is a way of looking at 
human activity rather than a separate area. So long as medicine confines 
itself to the obviously ill, this may not be noticed. But when it speaks of 
more than abnormality or disfunction it trespasses on ground more 
traditionally seen by other ways of looking. This conflict between ways 
of looking can and does produce conflicts in the prescriptions each 
offers for conduct. Thus, when we are told that, in order to remain 
healthy, we have to do certain things or refrain from others, there may 
be conflicts with other ideas such as the pursuit of individual autonomy 
or civil liberty. To name two commonplace examples, as children we 
are told to eat our greens despite the fact that we might not like them 
and as adults we are told that we must not smoke tobacco or drink 
alcohol 78 despite the fact that we may enjoy them. Just as important as 


74 See the Report of the President’s Commission for the Study of Problems in Medicine 
and Biomedical Behavioural Research on the Uniform Determination of Death Act (1981). 
75 Memorandum of Conference of Medical Royal Colleges and their Faculties, January 15, 
1979, para. 2, cited in Handbook of Medical Ethics (op. cit.), at p. 74. 
76 The Report of the Canadian Law Reform Commission on the Determination of Death 
(1979) discusses these aspects more fully. 
7 For the time being, the legal consequences of the remote hypothetical possibility of a 
brain transplant, e.g. who is dead ?, need not be considered. 
8 But see Turner, Bennett, and Hernandez, ‘‘ The Beneficial Side of Moderate Use of 
ees ” (1981) 148 John Hopkins Medical Journal 53-63. 
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this conflict of prescriptions when we look at normality is the 
corresponding conflict which arises when we look at medicine’s more 
traditional field—sickness. Here too there can be a conflict of prescrip- 
tions. Leahy Taylor says ” “‘ The Law, I suggest, today enforces more 
information being given than most patients in their hour of need 
actually wish to receive.”’ 

It is the task of biomedical law to articulate the sources and extent of 
these conflicts partly because this aids the understanding of many 
other matters, partly because it is essential to the offering of programmes 
of reform and partly for its own sake. As a subject it may be likened to a 
new continent. There are rich minerals to be won. Some of these may be 
gained as easily as veins in open-cast mining; but, just as deep-mining 
will occasionally only yield its wealth on the application of specially 
developed or refined technologies, some will require the application of 
new tools of analysis. The continent is not, however, new but lost. With 
all its landscapes and horizons, it is like Atlantis: it has long haunted 
the subconscious of our culture; but, unlike Atlantis, it is available to be 
gained afresh. 

Jor JACoB* 





79 Preface at p. vii. ; 

* Lecturer in Law, London School of Economics. I am indebted for encouragement, 
advice and observations on earlier drafts to: Brian Abel-Smith, Bill Bishop, Michael 
Bentley, Stephen Cang, Sev Fluss, Raanan Gillon, John Griffith, Melissa Hardie, Tim 
Murphy, Alison Real, Simon Roberts and the members of my 1982 class on Health Care 
and the Law. 


FRUSTRATED CONTRACTS AND 
LEGAL FICTIONS i 


“* Someone says to me: ‘ Show the children a game.’ I teach them 
gaming with dice, and the other says, ‘I didn’t mean that sort of 
game.’ Must the exclusion of the game with dice have come 
before his mind when he gave the order? ” (Wittgenstein, Philo- 
sophical Investigations, 33, trans., (1953)). 


INTRODUCTION 


THE technique of implying terms into contracts to excuse performance 
has been attacked and defended for over a century in the common law 
system. This article, in criticising aspects of the implied term technique, 
evaluates how common law courts have used this technique both as a 
legal doctrine and by way of judicial discretion. The study considers how 
judges have implied terms into commercial contracts in the interests of 
doctrinal consistency and also in order to promote fairness between 
business partners. 

In implying terms into contracts, courts have often constructed the 
“intention ” of the parties, while imputing this judicial construction to 
the parties themselves. Judges have terminated commercial obligations, 
not because the businessmen themselves expressly so agreed in their 
contracts, but because the court considered such a right of non- 
performance to be appropriate, necessary or just in the circumstances. 
As a result, freedom of contract has been overshadowed by a judicial 
“ right ’’ to add terms to existing agreements. 

Central to this common law approach has been the growth of an 
expanding range of excuse doctrines. Contractors have received 
excuses from performance because judges assumed that they could not 
reasonably have foreseen the occurrence and harmful ‘effects of such 
crises which disrupted performance. Businessmen have gained the right 
to non-performance when contingencies, itis said, have defeated the 
“ object,” frustrated the “ purpose ” or undermined the “ foundation ” 
of their business agreements. 

The use of the implied term technique as a means of granting excuses 
from performance by operation of law is questionable because it 
allows the risk that courts will undermine contractual relations without 
regard to the business practices of the parties or to the usages of 
businessmen engaged in similar commercial transactions. 


THE IMPLIED TERM METHODOLOGY 


The range of situations in which the common law courts have excused 
performance has grown rapidly. Non-performance is now permitted in 


ee a a ee ee 

1 See in general McNair, “ Frustration of Contracts by War ” (1940) 56 L.Q.R. 173; 
Wade, “ The Principle of Impossibility in Contract ” (1940) 56 L.Q.R. 519; McElroy and 
Williams, Impossibility of Performance (1941); Patterson, ‘“‘ Constructive Conditions in 
Contracts ” (1942) 42 Col.L.Rev. 903; “ Frustration of Contract *” (1951) 4 C.L.P. 283; 
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the event of the death or illness of one party,? because of the destruction ' 
of or damage to the “ subject-matter ” of the contract,” where judicial, 
executive and administrative controls have intervened and inhibited the 
fulfilment of promises, and where labour disturbances * or the hazards 
of war have prevented or restrained performance.® 

Central to such excuses from performance is the belief that common 
law courts are duty bound to imply relief from obligations into contracts 
by operation of law. Reputedly, courts are obliged to add terms to 
agreements because of contingencies whose occurrence was unforeseen 
and whose effects were devastating upon performance.’ However, no 
single rationalisation underlies this belief. Common law courts differ in 
their reasons for, and their methods of, implying terms into contracts. 
They differ in their perception of the performance obligations of 
contractors and they disagree over the limits of the court’s right to 
imply. 

In Tamplin (F.A.) Steamship Co. Ltd. v. Anglo-Mexican Petroleum 
Products Co. Ltd.8 the court considered itself bound to imply an excuse 
from performance into a commercial contract where the “ foundation ”’ 
of the agreement had disappeared. According to Lord Loreburn, the 
court did not dissolve the contract itself. The judge merely implied a 
term which arose from the nature of the contract. 


“In most of the cases it is said that there was an implied condition 





Gow, “ Some Observations on Impossibility in Contracts ” (1954) 3 LC.L.Q. 291; Aubrey, 
“ Frustration Reconsidered—Some Comparative Aspects ” (1963) 12 I.C.L.Q. 1165. 
Traditional analyses of implied terms in relation to the non-performance of contractual 
duties are presented, inter alia, in Costigan, “ Implied-in-fact Contracts and Mutual 
Assent ” (1920) 33 Harv.L. Rev. 376; Sturge, “ The Doctrine of Implied Condition ” (1925) 
41 L.Q.R. 170; Corbin, ‘‘ Conditions in the Law of Contract ” (1919) 28 Yale L.J. 739; 
and most pertinently, in The Moorcock (1889) 14 P.D. 64. 

2 Illustrations of excuses from performance arising out of the incapacity of the promisor, 
include Harvey v. The Tivoli, Manchester Ltd, (1907) 23 T.L.R. 592 (K.B.); Condor v. The 
Barron Knights Ltd. [1966] 1 W.L.R. 87. 

3 Destruction by fire frustrated a contract for the rental of a music-hall in the classic 
case of Taylor v. Caldwell (1863) 3 B. & S. 826. See further Asfar & Co. v. Blundell [1896] 
1 Q.B. 123 (C.A.). F 

In particular, see Hare v. Murphy Brothers Ltd. [1974] 3 All E.R. 940; Metropolitan 
Water Board v. Dick, Kerr & Co. Ltd. [1918] A.C. 119; Morgan v. Manser [1948] 1 K.B. 184. 

5 Strikes and lockouts as grounds for non-performance are considered in Davis 
Contractors Ltd. v. Fareham U.D.C. [1956] A.C. 696. See too, Williams, “‘ Note: Clauses 
Excusing Performance in Case of Strikes or Causes Beyond Control ’’ (1921) 6 Corn.L.Q. 
189, 

8 See Hall, “ The Effect of War on Contracts ” (1918) 18 Col.L.Rev. 325; Scrutton, 
“The War and the Law” (1918) 34 L.Q.R. 116; Page, “‘ Impossibility of Performance 
Due to War ” (1926) 3 Wis.L.Rev. 210; Webber, Effect of War on Contract (1946); 
McNair, Legal Effects of War (1944). l 

? In both civil and common law systems alike, excuses from performance have evolved 
out of the lack of foresight and the inability of contractors to ‘‘ prevent ’’ or, more recently, 
to “ impede,” the disruptive effects of intrusions upon performance. For such comparative 
analyses, consider: Drachsler, “ Frustration of Contract: Comparative Law Aspects of 
Remedies in Cases of Supervening Illegality ” (1957) 3 N.Y.L.F. 50; Smit, ‘“ Frustration of 
Contract: A Comparative Attempt at Consideration ” (1958) 58 Col.L.Rey. 287; 
Schmitthoff, “ Frustration of International Contracts in English and Comparative 
Law,” in Some Problems of Nonperformance and Force Majeure in International Contracts 
of Sale (Helsinki Conference, 1961), note 1 above. See too David, “ Frustration of Con- 
tracts in French Law ” (1946) 28 J.Comp.Leg. & Int. Law 11; von Mehren, The Civil Law 
System (1957), p. 710. 

8 [1915] 3 K.B. 668; [1916] 2 A.C. 397. 
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in the contract which operated to release the parties from per- 
forming it. . . . It is in my opinion, the true principle, for no court 
has an absolving power, but it can infer from the nature of the 
contract and the surrounding circumstances that a condition 
which is not expressed was a foundation on which the parties 
contracted.” ® 


According to Loreburn, in interpreting commercial agreements the 
judge is obliged to uphold the sanctity of the contract. He is bound to 
imply terms into contracts, not as a matter of judicial discretion, but 
through a careful examination of the commercial environment sur- 
rounding each agreement. A fiction underlies this analysis. It is the 
fiction that the court, when excusing performance, does.no more than 
give the parties what they would have given themselves had they 
foreseen the nature of the risk at the time of contracting. As Lord Sands 
observed a few years later, “ It does seem . . . somewhat far-fetched to 
hold that the non-occurrence of some event, which was not within the 
contemplation or even the imagination of the parties, was an implied 
term of the contract.” 1° In truth, the court, by such an ex post facto 
inquiry, can only speculate as to what the parties would have agreed 
upon when they entered into their.agreement. The parties may well have 
conceived of some alternative adjustment in performance had they 
anticipated the risks that intervened after the date of contracting. 
A price increase, a reduction in supply or a delay in delivery might well 
have seemed far preferable to the parties, at.the time of contracting, 
than an absolute excuse from performance, judicially determined.™ 
Nevertheless, in the commercial cases that followed the Tamplin 
decision, English judges implied terms excusing performance into 
contracts on the same grounds i.e. that the court was doing no more than 
that which the parties themselves would have done in analogous 
circumstances. Common law jurists paid lip service to the traditional 
principles of freedom of contracts with this approach. Allegedly, terms 
were to be implied into contracts only in accordance with the will of the 
parties and not in contradiction to their manifest design.!? As Pollock 
explained: 

‘“ The business of the law, therefore, is to give effect, so far as 
possible, to the intention of the parties, and all the rules for 
interpreting contracts go back to this fundamental principle and 
are controlled by it.... The guiding principle still is, or ought to 
be, the consideration of what either partyhas given the other 
reasonable cause to expect of him.*® 

? [1916] 2 A.C. 397, 403. 

0 Per Lord Sands in James Scott a Sons Ltd. v. Del Sel, 1922 S.C. 592, 596. 

11 See note 7, above. The American position is cogently argued in Fuller and Perdue, 
“The Reliance ‘Interest in Contract Damages ”’ (1936) 46 Yale L.J. 52. A developed 
argument in favour of the adjustment rather than the termination of contracts in both 
common and civil law systems is presented in Rodhe, “ Adjustment of Contract on Account 
of Changed Conditions ” (1959) 2 Scan.St. in Law 153. 

2 The high-water mark of the sanctity of promises doctrine is reflected in the English 


case of Paradine v. Jane (1647) Aleyn 26 and in its American counterpart, Stees v. Leonard, 


20 Minn. 448 (1874). 
13 Yn Pollock, Contract in Encyclopedia Britannica (14th ed., 1929), Vol. 6, p. 342. 
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Yet often the actual intention of the parties was nowhere to be found. ` 
Either they had deliberately failed to specify what would happen in the 
event of nan-performance, or they had not cast their minds to the 
possibility of non-performance. Any one of a number of reasons might 
have given rise to such a contractual hiatus. Perhaps the parties con- 
sidered the occurrence of the risk to be unlikely. Or they may have 
anticipated only marginal harm, should it occur. Perhaps they actually 
anticipated the possibility of such occurrences, but refrained from 
dealing with them expressly for fear of introducing doubts about the 
viability of their business arrangements into the negotiations.14 

Nevertheless, common law courts generally have given a single 
meaning to those written commercial agreements which are silent with 
respect to non-performance. Judges have felt bound to construct the 
unexpressed intention of the parties by judicial implication. Underlying 
such an exercise is a belief that courts can realistically represent the 
parties and divine their real intentions by hypothetical means. Thus in 
‘Bank Line Ltd. v. Capel (A.) & Co., Lord Sumner linked the implied 
terms approach to the “ presumed common intention ” of the parties: 
“The theory of dissolution of a contract by the frustration of its 
commercial object rests on an implication, which arises from the 
presumed common intention of the parties.” 18 This approach still did 
not establish by what means the judge was to construct such a “ common 
intention.” Nor did the approach delineate what criteria the judge was 
to employ in determining the “ presumed intention ”° of the parties. 
For Sumner, the judge was bound to construct such implied terms by 
objective means, “. . . on the basis of what is fair and reasonable, having 
regard to the mutual interests concerned and of the main objects of the 
contract.” 17 Other judges did not specify what criteria they used in 
determining what was the “ fair and reasonable’ construction of 
intention in the circumstances, One factor alone was clear. The implied 
term could not be based upon the actual intention of the parties; for no 
such intent had actually been expressed by the parties. The implied term 
was rather imputed by inference into the contract itself. “ The 
dissolution [of the contract] lies not in the choice of one or other of the 
parties, but results automatically from a term of the contract.” 18 

Throughout this era of judicial creativity, the written contract, where 
clearly expressed, was held sacred. “‘ Care must always be taken,” 
Lord Parmoor explained, “ not to imply a condition which would be 
inconsistent with the expressed intention of the parties.” 1° However, it 
was on the supposition that contracts were often incompletely 





14 Contractors have varied reasons for failing to express consent or the lack of it, in 
their agreements. See especially James, The Principles of Psychology (1890), p. 253; 
Williams, “ Language and the Law ” (1945) 61 L.Q.R. 384; Price, Thinking and Experience 
(1953), p. 155. See too Lord Atkin in Phoenix Insurance Company of Hartford v. DeMonchy 
(1929) 141 L.T.R.(n.s.) 439, 445 (H.L.). 

15 [1919] A.C. 435. 

16 bid. at p. 455. 

17 In Hirji Mulji v. Cheong Yue Steamship Co, Ltd. [1926] A.C. 497, 510. 

18 Per Russell J. in Re Badische Co. Ltd. [1921] 2 Ch. 331, 379. 

19 In Metropolitan Water Board v. Dick, Kerr and Co., note 4, above at p. 137. 
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negotiated, unclearly expressed and inadequately written that courts of 
law constructed excuses from performance by implication of law. 
Lord Wright believed that: “ [i]t is... the incurable habit of commercia! 
men in their contracts not to anticipate expressly or to provide for all 
that may happen.” 2 As a result, English judges have assumed that 
commercial agreements, negotiated in times of uninterrupted trade, 
were in need of judicial reconstruction in the face of ensuing disruptions 
of performance. Altered conditions in the market, political interruptions 
and calamities of nature all undermined the self-sufficiency of the 
business bargain. Variations in business dynamics allegedly required 
courts to imply terms into trade agreements. Changes in the operation 
of world trade reputedly induced courts to alter the design of contracts 
themselves.*! “ The ‘ intention of the parties,’. . . objectively expressed,” 
remains an “important and frequently the decisive element; but 
an intelligent judge is aware that his function goes far beyond the 
ascertainment of such intention.” 2? 

The creative role of common law courts was usually framed in more 
cautious language. Ostensibly, the sanctity of promises still obliged 
courts to construe their implication of terms in accordance with the 
consent of the parties. A range of fictionalised concepts arose as judges 
sought to link their creativity to the bargain theory of contracts.28 Thus 
the declaration of a world war, the requisition of a ship or the blockage 
of a sea route was deemed to have destroyed the “ basis’’ or 
“ foundation ” of the contract, compelling the court to do for the 
contractors what they would have done for themselves, had they but 
reflected at the time of contracting upon such possibilities. The right to 
an excuse from performance was based upon the unexpectedness or the 
gravity of the disruption.?4 Courts denied that the implication of terms 
was actually founded upon the creative expression of the judge’s own 
will. A supporting rationalisation was devised. The intervening dis- 
ruption of performance had to be “. . . of a character and extent so 
sweeping that the foundation of what the parties are deemed to have 
had in contemplation . . . disappeared.” 2° As a result, commercial and 
political disasters which severely debilitated the fulfilment of inter- 
national contracts of sale gave rise to excuses from performance as a 
matter of judicial construction. ~ 

** Where the assumed possibility of a desired object or effect to be 

attained by either party to a contract forms the basis on which both 

parties enter into it, and this object or effect is or surely will 

20 Wright, Legal Essays and Addresses (1939), p. 258. 

For a discussion of cases in which “ changed circumstances ”’ since the date of 
contracting constituted the salient reason for a judicial grant of a right to non-performance, 
see notes 1 and 7 above. 

22 In A. L. Corbin, “Recent Developments in the Law of Contract” (1937) 50 
Harv.L.Rev. 449, 466. 

23 These theories are succinctly summarised in McNair, note 1, above; Patterson, 
“ Constructive Conditions in Contracts ” * (1942) 42 Col.L.Rev. 903; and Webber, note 6, 
above at pp. 403 et seq. 

See note 7 above. 


5 Per Viscount Haldane in Tamplin (F. A.) Steamship Co. Ltd. v. Anglo-Mexican 
Pia al Products Co. Ltd., note 9 above, at p. 406. 
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be frustrated, a promisor who is without fault in causing the 
frustration, and who is harmed thereby, is discharged from the 
duty of performing his promise unless a contrary intention 
appears.” %8 


Determining the nature of this contractual ‘‘ object ”’ or “* basis ” lay 
at the court’s own discretion. The judge decided in what circumstances 
the contract was frustrated. He established the extent of devastation 
which gave rise to the termination of the contract and he imputed his 
decision to the parties. In this way our common law courts, quite 
inventively, maintained that “‘ substantial ’’ or “ radical ’’ changes in 
obligations arising from extraneous sources would give rise to excuses . 
from performance; for contractors in such grave circumstances could - 
not reasonably be expected to fulfil their contractual obligations.?? 


“If the foundation of the contract goes, either by the destruction 
of the subject-matter or by reason of such long interruption or 
delay that the performance is really in effect that of a different 
contract, and the parties have not provided what in that event is to 
happen, the performance of the contract is to be regarded as 
frustrated.” #8 


Consequently, a bargain was deemed to be no longer a bargain on the 
occurrence of military and economic events which were uncontemplated 
in their devastation and unprecedented in their effect upon performance. 
Such contingencies produced an ‘“‘impossibility of performance.” 
They “ frustrated’? the commercial adventure. They “‘ defeated the 
object.or purpose of the transaction.” ?? For some judges, a right to 
non-performance arose by virtue of the consent of the parties. Per- 
formance was rendered so intrinsically “ different ” that an excuse from 
performance was deemed to constitute the only reasonable recourse in 
the circumstances. A judge merely imputed this principle of consent to 
the parties on the “ cessation or nonexistence of an express condition or 
state of things, going to the root of the contract, and essential to its 
performance.” 30 The fictions surrounding the implied terms doctrine 
grew more extensive in nature as judges sought to objectify the intention 
of the parties without, at the same time, admitting to judicial inter- 
ference with the autonomy of written agreements. Homage was paid to 
the sanctity of the bargain. ‘‘ Prima facie if a man binds himself by 


26 In The American Restatement of the Law of Contracts, s. 288, “ Conditions ” (1932), 
Vol. 1, Ch. 10. For the origins of this statement, see the traditional “ coronation seat 
case,” Krell v. Henry [1903] 2 K.B. 740, 748-749. 

27 See, for instance, Davis Contractors v. Fareham U.D.C., note 5 above; Tsakiroglou 
& Co. Ltd. v. Noblee Thori G.m.b.H. and Albert B. Gaon & Co. v. Société Interprofessionnelle 
des Oleagineux Fluides Alimentaires [1960] 2 Q.B. 318; [1959] 2 All E.R. 693; [1960] 2 All 
E.R. 160 (C.A.); [1962] A.C. 93; [1961] 2 All E.R. 179 (H.L.). 

28 Per Goddard J. in W. J. Tatem Ltd. v. Gamboa [1939] 1 K.B. 132, 139. 

29 The “object” or “ purpose’? approach is evaluated in detail in common law 
literature. See notes 1 and 7, above esp. Wade, note 1, above; Gow, note 1, above; and 
_ Patterson, note 23, above. See further, Restatement of Contracts, Vol. I. 228. 

30 Krell v. Henry, note 26 above, at p. 748, referring to Nickoll & Knight v. Ashton, 
Edridge & Co. [1901] 2 K.B. 126. 
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contract unconditionally ... he will be held to his bargain. . .”’ 3t With 
equal conviction, however, judges recognised that “[n]lo detailed 
absolute rules can be stated. A certain elasticity is essential.” 32 Precisely 
how much elasticity was to be allowed remained unclear. 

Several judges did question the readiness with which common law 
courts disguised implied terms by recourse to the jargon of consent. 
For instance, Lord Wright vigorously questioned the suggestion that 
judges implied terms only by recourse to the reasonable intention of the 
parties. “ This is a fiction,” he contended, “ because the parties in fact 
had no intention, because they had no foresight about it.” 33 The 
alternative was for the court itself to decide what was just and reasonable 
in the circumstances. It did so on the basis of its own discretion, 
judicially determined, not in terms of a “ pious fiction ” 34 in which a 
hypothetical intention was imputed to the parties. Yet although the pious 
fiction of the implied intention had been rejected, contractors were still 
left uncertain about how the undefined discretion of courts of law was to 
be exercised. “ The court is thus taken to assume the role of the 
reasonable man, and decides what the reasonable man would regard as 
just on the facts of the case.” 35 

The technique of construction has remained entrenched in the 
common law system of contracts. Whether the words “‘ implied term ”’ 
are actually employed or not, common law judges have continued to 
imply terms and conditions into agreements as a matter of judicial 
creativity. They have implied excuses from performance into contracts 
on the assumption that to do otherwise would produce undue injustice 
or hardship for the promisor.** Whatever the phraseology used, whether 
called the “‘ failure of the object,” the ‘‘ radically different ” test, or the 
“ just and reasonable approach,” common law judges have purported to 
complete allegedly incomplete agreements. They have readily identified 
the silence of contracts with the inability of the parties to provide for 
non-performance; and they have superimposed excuses from 
performance into contracts on the assumption that the parties were 
unable to do so for themselves. 


31 Report of the Buckmaster Committee (1918), reiterated by the Andrewes-Uthwratt 
Committee, Cmd. 6100 (1939), para. 4. 

32 Per Lord Wright in Denny, Mott and Dickson Ltd. v. James B. Fraser and Co. Ltd. 
[1944] A.C. 265, 274. 

83 Op. cit. note 20 above, at p. 255. See too Lord Wright’s comments in Denny, Mott 
and Dickson Ltd. v. Fraser (James B.) and Co. Ltd., note 32 above, at p. 275; Joseph 
Constantine Steamship Line Ltd. v. Imperial Smelting Corporation Ltd. [1942] A.C. 154, 185. 
Cf. Lord Sumner in Hirji Mulji v. Cheong Yue Steamship Co. Ltd. note 17 above, at 
pp. 509-510. But see National Carriers Ltd. v. Panalpina (Northern) Ltd. [1981] 1 All E.R. 
189 (H.L.). 

34 See Lord Sands in James Scott & Sons Ltd. v. Del Sel, note 10 above, at pp. 596-597. 

35 Lord Wright, op. cit. note 20 above, at p. 384. See further Lord Wright, “ Review, 
Pollock on Contracts ” (1943) 59 L.Q.R. 122, 124. 

36 Lords Wright and Denning have been amongst the most pro eeeive English judges 
in their willingness to grant relief from performance by reason of justice and equity. This 
approach is illustrated by Lord Wright in Joseph Constantine Steamship Line Ltd. v. 
Imperial Smelting Corp. Ltd., note 33 above, at p. 185; and by Lord Denning in British 
Movietonews Ltd. v. London and District Cinemas Ltd. [1951] 1 K.B. 190. 
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A. CRITICAL PERSPECTIVE 


The implication of terms into contracts is not in and of itself an un- 
acceptable practice. Courts of law in the common law system need to 
construe contracts liberally in a world of political, economic and social 
change. They need to give relief in the face of substantial disruptions in 
the market, in order to avoid grave economic and social consequences. 
Businessmen are justified in obtaining excuses from their undertakings 
where their business bargains fail to take due account of unexpected and 
devastating impediments to the fulfilment of their promises. To expect 
them to perform their obligations without excuse in such circumstances 
is to disregard the political-economic upheavals that are encountered in 
commercial affairs. 

Yet the implication of terms into contracts gives rise both to 
ideological and methodological conflicts.?”? Disputes occur over the type 
of contracts that warrant the construction of terms and over the methods 
that should be used to add terms into commercial contracts.38 Each 
criticism warrants careful examination if common law courts are to 
avoid undue interference with the freedom of merchants to determine 
the limits of their own obligations. Each attack requires careful analysis 
if judges are to resolve disputes over performance without perpetrating 
injustice and economic disharmony in business affairs. 

Consider the abuses that can arise out of judicial construction in 
contracts. Through implied terms, contractors are left at the mercy of 
the judge’s discretion. They are subject to his juridical values, They are 
limited by his or her assessment of the parameters of non-performance 
in business. Thus the common law judge determines whether or not the 
“ object” or “‘ purpose ” of the agreement still subsists. He decides 
whether or not performance has grown “ radically” or “ funda- 
mentally ” different since the date of contracting. He establishes when 
disruptions in performance are so severe in nature as to justify an excuse 
from performance. Each determination is based on his conception of 
the law of obligations, his construction of the facts of the case, and his 
determination of what is a reasonable result in the circumstances. 
Stated boldly, “ [W]hat is often called an implied term or a term implied 
by law simply means that there is no agreement or intention at all on 
the point, but the law imposes the term in order to do justice.” *° 
The argument that the court implies what the parties themselves would 

have provided for, had they anticipated the performance disruption, 
amounts to juridical conjecture. The judge assumes the role of law 
maker, while imputing his own law-making power to the contractors. 
He aligns his will with the “ will ’’ of the parties. He supposes that his 
hypothetical construction of intention constitutes the most reasonable 





; 37 See, for instance, Pollock in the Pollock-Holmes Letters (1942), Vol. 2, pp. 38-39. 

See too, note 1 above. 

88 For cogent analyses of diverse methods of implying terms into contracts, see 
Patterson, “ The Apportionment of Business Risks Through Legal Devices ”’ (1924) 24 
Col.L.Rev. 335; and Farnsworth, ‘‘ Disputes over Omissions in Contracts ° (1968) 68 
Col.L.Rev. 860. 

39 Lord Wright, op. cit. note 20 above, at p. 379. 
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construction in the circumstances. ‘“ The ‘ condition’ which is here 


meant is one implied by law, not agreed to by the parties. It is imposed ` 


by the court ab extra....’’ *° 

Furthermore, an unduly ready use of implied terms to “ complete ” 
allegedly incomplete terms in contracts, often disregards the fact that 
commercial agreements simply do not warrant such completion by 
implication of law. “‘ No general doctrine [of excuse] that speaks in terms 
of catastrophic expense or changed circumstances should be applicable 
where the parties have themselves included in their contract special 
clauses defining under what circumstances their obligations shall be 
discharged.” 4 

Businessmen who are reputedly incapable of anticipating storms and 
strikes, wars and embargoes,- in fact often expect such an array of 
recurrent disruptions to occur in their business ventures. Wars recur 
throughout history as overt symbols of man’s wish to conquer. Strikes 
are the inevitable reflection of his search for: material betterment. Storms 
are the lasting echo of his inability to avert the forces of nature. The 
very recurrence of such hazards refutes rather than justifies legal 
excuses from performance. International upheavals are readily con- 
ceivable in modern times. Businessmen reflect upon them as a matter of 
common sense. They deal, or avoid dealing, with business risks in their 
contracts, not as a result of ignorance, but rather because they are | 
sensitive to the realities of the market, to the forces of supply and 
demand. Accordingly, excuses from performance should not be granted 
by law where to do so is to undermine the effects of market price and 
trade competition, business custom and merchant usage. “ [I]t is now 
thoroughly established that a person who deals in a general market is 
bound to inquire what its usages are; and that... . those who deal with 
him have a right to hold him bound by them.” 42 

Especially suspect is the methodology that underlies implied term 
techniques. Shrouds of uncertainty surround the notion that commercial 
agreements have “ objects ” or “ purposes ”’ which fail. Equally dubious 
is the suggestion that such “ objects.” or “‘ purposes ” fail in the face of 
political and market upheavals. In truth, commercial contracts have 
various “ objects’? and “ purposes ° which alter according to the 
nature of each agreement, the type of party and industry involved. 
The “ object ” of the seller will seldom overlap with the “ object ” of the 
buyer in contracts of sale. The profit “ object ’’ of one party is unlikely 
to constitute the profit ‘* object’ of the other party in a competitive 
market. So too, business contractors do not necessarily have a uniform 
‘purpose’ in their commercial ventures. A huge market upheaval 
which undermines the business “‘ purpose ” of one contractor may well 
enhance the business “‘ purpose ” of his co-contractor who stands to 


40 Lord Wright, ‘‘ Review,” note 35 above, at p. 124. See too W. H. Page, “ The 
Development of the Doctrine of Impossibility of Performance ’’ (1920) 18 Mich.L.Rev. 
589, 599. 

41 Jn Berman, “ Excuse for Non-performance in the Light of Contract Practices in 
International Trade ” (1963) 53 Col.L.Rev. 1413, 1420. 

42 Per Blackburn J.in Mollettv. Robinson(1872) L.R. 7C.P. 84,111. See too note 54 below. 
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receive a more valuable performance. “ In cases of this sort the analogy 
of the implied condition is evidently a fiction which is at’ best unnecessary 
and at worst misleading.” 4% 

Thus there is a significant flavour of double-talk in judicial references 
to the failure of the “ object ’’ or “ purpose ” of commercial agreements. 
What is sauce for the goose may well not be sauce for the gander. What 
has become unprofitable for the promisor, destroying his contractual 
purpose, may render the contract all the more profitable for the 
promisee, heightening his contractual object rather than diminishing it. 

Equally questionable is the assumption that non-performance should 
be allowed where contractual obligations have grown “ radically 
different ” since the date of contracting. What in fact constitutes a 
“ radically different ” obligation is often a matter of judicial speculation. 
The judge decides upon the pertinent degree of change in obligations 
that will give rise to an excuse from performance. Yet he was not privy 
to the negotiations between the parties; he was not present at the time of 
contracting; he can merely surmise what degree of change the parties 
would consider to be “ radical ” in the circumstances. The issue “ might 
seem to be largely a matter for the judgment of a skilled man comparing 
what was contemplated with what has happened,” 44 undoubtedly an 
after-the-fact conjecture. 

Consequently, courts may misconstrue the aspirations of the parties in 
relation to non-performance. A judge may terminate an obligation by 
implication of law, even though the promisor assumed an absolute 
obligation to perform in order to retain a customer or to fight market 
competition. A court of law may strike down a business undertaking in 
spite of the fact that the promisor agreed to perform without condition 
because he viewed the threat of non-performance to be unlikely or, at’ 
most, a trivial risk. In such cases no excuse, legally implied, is warranted. 
The promisor, as a business planner, promised to perform; he assumed a 
calculated risk; he should not thereafter be rewarded by a remedy which 
conflicts with his own assessment of political risk. ‘‘ Normally an event 
which was within the contemplation of the parties when they entered 
into the contract does not operate as a frustration event though they 
did not consider it probable that it would happen.” ** Contemplated 
hazards should not be translated by law into uncontemplated excuses. 

A valid challenge can therefore be lodged against those common law 
courts which grant legal excuses from performance on the assumption 
that the parties were unable to provide for such excuses themselves. The 
sophistication of the business process is also undermined when judges 
add terms into contracts on the ground that business agreements are 
incomplete in their nature or ambiguous in their phraseology. The 
apparent incompleteness or ambiguity of a contract may be attributed, 
quite erroneously, to the lack of awareness or seemingly inadequate 





43 In W. H. Page, note 40 above, at p. 599. 

44 Per Lord Reid in Davis Contractors Ltd. v. Fareham Urban District Council, note 5 
above, at p. 719. 

45 In Schmitthoff, The Export Trade (1975), p. 99. 
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drafting ability of businessmen; yet such contractual silence may evolve 
out of the deliberate market strategy of the parties. Businessmen plan 
for non-performance risks. Their “ contracts are made for the purpose 
of fixing the incidence of such risks in advance.” 46 Their promises are 
made with deliberation, rather than ignorantly. To contend that 
commercial contracts are incomplete in their terms is to ignore the fact 
that contracts are constantly revised to take account of altered market 
conditions. To postulate .that non-performance provisions are 
ambiguous in meaning is to disregard the fact that businessmen often 
create trade practices explicitly so as to limit the uncertainty of, and in, 
their contracts.47 Surely justice between the parties is most properly 
determined by the conventions of business which have evolved over 
centuries of world trade? Surely the right to non-performance is best 
developed by consent between the contractors rather than by way of 
judicial speculation? Surely the suitability of excuses from performance 
is most ideally rationalised in the light of business realities, not by way 
of judicial fiction, nor in terms of a purely literal legal logic? “. . [A] 
more generous admission into the contract of custom and trade practice 
would be entirely in keeping with the basic principles of the law merchant 
and with the traditions which lie at the heart of common law.” 48 

To terminate contractual obligation by implication of law is also to 
ignore the utility of altering, rather than wiping out, pre-cxisting 
relationships. Businessmen often prefer to modify rather than to 
terminate their arrangements in the face of disruptions in trade. They 
choose to increase or decrease their contract price, vary the size of their 
promised deliveries, or alter the quality of their performance because 
part-performance is usually better than no performance. They modify 
their promises because salvaging segments of a contract 1s preferable to 
salvaging no segments at all.4° 

Legal tribunals should, therefore, recognize the value of altering 
rather than striking down commercial undertakings. They should 
appreciate the virtues of maintaining business obligations in modified 
forms in response to the forces of the marketplace. “ Nothing... is more 


46 Per Lord Sumner in Larrinaga & Co. Ltd. v. Soc. Franco-Americaine des Phosphates 
de Medulla [1923] AILE.R. Rep. 1, 12; 16 Asp.M.C. 133, 140; 133 H.L. 140. 

47 See esp. Schmitthoff, “ Frustration of International Contracts of Sale in English and 
Comparative Law,” in Some Problems of Non-performance and Force Majeure in Inter- 
national Contracts of Sale, note 7 above; White, Drafting Contracts in a Shortage Economy 
(1974); Trakman, “ The Evolution of the Law Merchant: Our Commercial Heritage ” 
(1980) 12 J.Mar.L.Com. 1 and 153. 

48 In Devlin, “ The Relation Between Commercial Law and Commercial Practice ” 
(1951) 14 M.L.R. 249, 266. 

49 The virtue of altering contracts in the event of frustration has acquired a limited 
legislative recognition in English law. See, for example, the Frustrated Contracts Act 1943; 
Williams, The Law Reform (Frustrated Contracts) Act 1943 (1944); and Falconbridge, 
“ Frustrated Contracts—the need for law reform ” (1945) 23 Can. Bar Rev. 469. On the 
adjustment of contracts before common law courts, see Lord Atkin in Russkoe Obschestvo 
D' lia Izgstovlenia Snariadov I’ Voennick Pripassoy v. Stirk and Sons Ltd. (1922) 10 LI.L.R. 
214, 216-217. American courts have been far more reluctant than English courts to adjust 
contracts in the face of frustrating contingencies: Cf. Fuller and Perdue, note 11 above; 
“Comment, Loss Splitting in Contract Litigation’? (1951) 18 U.Chi.L.Rev. 153; 
“ Comment ” (1947-48) 46 Mich.L.Rev. 401; Weiss, ‘‘ Apportioning Loss after Discharge 
of a Burdensome Contract: A Statutory Solution ” (1960) 69 Yale L.J. 1054. 


50 l THE MODERN LAW REVIEW [Vol. 46 


dangerous in commercial contracts than to allow an easy escape from 
obligations undertaken,” 5 as through the complete termination of a 
salvageable relationships. 

The criticism of the implied terms approach is therefore directed not 
against the use of techniques of construction. Rather, there is the risk 
that, improperly utilised, methods of construction will displace the 
sanctity of business contracts; assumptions of law will fail to acknow- 
ledge the commercial foundations of trade agreements; and the implied 
term technique will grow unwieldy “‘ for the simple reason that it does 
not represent the truth.’ 51 

Legal excuses from performance should only be allowed in business 
contracts when the following collective circumstances prevail: first, the 
promisor failed to reflect upon intervening risks at the time of con- 
tracting; secondly, his lack of risk perception was reasonable in the 
circumstances; thirdly, he was unable to avoid the harmful effects 
produced by such risks upon performance; and fourthly, the economic 
waste arising from performance was outweighed by the economic benefit 
that flowed from permitting non-performance. In each case, the nature 
and extent of the promisor’s right to non-performance “‘ arises under 
the contract.” 8 In each case, what is reasonable in the circumstances 
should be determined by the commercial backgrounds, the trade 
negotiations and the drafting abilities of the parties. 

Accordingly, the legal excuse of parties from performance is 
generally unjustified where the parties are attuned to and able to provide 
for non-performance risks themselves. To do otherwise is a potentially 
“ misguided ” 53 judicial act; for it allows a promisor who has assumed 
a risk, in return for an equivalent concession or price advantage from 
the promisee, to benefit from his “ bad ” bargain by artificial means.*4 
Businessmen should be allowed, indeed encouraged, to develop their 
own methods of regulating non-performance. Courts, in turn, should 
appreciate that seemingly innocuous clauses in contracts often represent 
deliberate attempts by the parties to allocate non-performance risks by 
their own means.® References to “ c.i.f.” or “‘ f.o.b.”’ in sales contracts 


50 Per Bailhache J. in Comptoir Commercial v. Power [1920] 1 K.B. 868, 878. But see 
too McCardie J. in Blackburn Bobbin Co. v. Allen & Sons [1918] 2 K.B. 467 (C.A.) 180. 

51 Per Lord Denning in Ocean Tramp Tankers Corporation v. Sovfracht (The Eugenia) 
[1963] 2 Lloyd’s Rep. 381, 389. 

52 Per Lord Sands in James Scott & Sons Ltd. v. Del Sel, note 10 above, at p. 597. See 
also Lords Cave and Shaw in Hirji Mulji v. Cheong Yue Steamship Co. Ltd., note 17 
above, at pp. 512 et seq. 

53 In Berman, op. cit. note 41 above, at p. 1415. 

_ 54 See note 14 above. Note also Macaulay, “ Non-Contractual Relations in Business: 
A Preliminary Study ” (1963) 63 Am.Sociol.Revy. 55; Friedman, ‘‘ The Impact of Large 
Scale Business Enterprise on Contract ” (1973) 7 Int’l.Encycl. of Com. Law 3, 9; Beale 
and Dugdale, ‘“‘ Contracts Between Businessmen: Planning and The Use of Contractual 
Remedies ” (1975) 2 J. Law and Soc. 45. 

55 On the influence of business practice upon the construction of performance obligations 
in commercial contracts, note especially ‘“‘ International Association of Legal Science, 
Some Problems of Non-performance and Force Majeure ” in International Contracts of 
Sale, note 7 above; Delaume, Transnational Contracts: Applicable Law and Settlement of 
Disputes (1975). For detailed studies of this salient relationship between commercial law 
and commercial practice in business contracts, see note 47 above and notes 61 and 62 
below. 
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incorporate specific conventions governing non-performance into trade 
agreements. Clauses which refer to “industry practices” integrate 
established nort-performance habits into commercial undertakings.*® 

The right to non-performance should therefore be determined from 
an analysis of the business environment which surrounds that contract. 
The amount of relief that is warranted hinges upon an exhaustive 
scrutiny of the economic-political environment in which that agreement 
is formulated and is to be performed. Judges need to reflect upon the 
trade terms, the customs, and the habits of merchants themselves. They 
need to do so in order that “ the law might go further than it does 
towards meeting the business attitude.” 57 To maintain otherwise is to 
leave the court, and the business community at large, uncertain as to 
“ when the party by his own contract creates a duty or charge upon 
himself,” 58 and when the court may discharge such a duty or charge by 
operation of law. ; 

To suggest that a court of law should imply an excuse from per- 
formance merely because it is fair to the promisor to do so, is to disregard 
the fact that it is especially unfair to impose such a loss upon the 
promisee, while leaving the promisor free from responsibility. Business- 
men who are skilled in negotiating and who employ qualified legal staff 
to allocate business risks should sustain their own performance 
losses, rather than -impose them upon unsuspecting and faultless 
promisees. Since at least one contractor must ultimately sustain the 
harm arising from non-performance, it is most fitting that he 
who promised unconditionally to perform should suffer, not he who 
relied upon that promise. It is equally fitting that losses arising from 
non-performance be divided between the parties where justice and 
economic expediency so demand. 





56 See Kennedy, Contracts of Sale, C.I.F. Contracts (1924); “ The Institute of Export ” 
(1951) 14 Export 211; International Chamber of Commerce, International Rules for the 
Interpretation of Trade Terms, I.C.C. Brochure No. 166 (1953); Sassoon, C.I.F. and 
F.O.B. Contracts (1975) ; Schmitthoff, The Export Trade (1975). 


57 In Devlin, op. cit. note 48 above, at p. 266. The English ‘“‘ Suez Canal ” cases aptly 
illustrate the importance of trade usage in regulating non-performance. On the blockage of 
the Suez Canal in 1956, English judges generally maintained that carriers in contracts of 
affreightment were not excused -from performing their shipment obligations, They were 
still obliged to deliver their cargoes, albeit via the longer Cape of Good Hope route, 
because the mere ‘increase in cost ” and the mere “ added difficulty’ in rendering 
delivery were not in and of themselves sufficient grounds to excuse shipment obligations. 
Most significantly, the fact that delivery through the Suez Canal, as a trade custom, was 
no longer possible after the 1956 blockage, still did not preclude the development of an 
alternative custom which required delivery via the Cape of Good Hope. See further 
Tsakiroglou & Co. Ltd. v. Noblee Thorl G.m.b.H. and Albert B. Gaon & Co. v. Société 
Interprofessionnelle des Oleagineux Fluides Alimentaires, note 27 above; see esp. [1960] 2 
Q.B. 318, per Diplock J. at p. 326; Asquith L.J. at p. 346; Sellers L.J. at p. 361-362. See 
too, Société Franco Tunisienne D’Armement v. Sidermar S.A. [1961] 2 Q.B. 278, per 
Pearson J. at p. 295-298; Ocean Tramp Tankers Corporation v. Sovfracht (The Eugenia) 
[1964] 2 Q.B. 226 (C.A.), per Denning, L.J. at p. 239; Donovan J. at p. 244. But see too the 
contrary Carapanayoti & Co. Ltd. v. E. T. Green Ltd. [1959] 1 Q.B. 131, per McNair J. 
at p. 148. For a detailed analysis of the Suez Canal cases, see the Queen’s Bench decision in 
Palmco Shipping Inc. v. Continental Ore Corporation (“ The Captain George K”’) [1970] 2 
Lloyd’s Rep. 21 (Q.B.), per Mocatta J.- 


58 See Paradine v. Jane, note 12 above, at p. 27. 
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GUIDELINES 


These guidelines are proposed in governing the judicial resort to 
implied terms in contracts. Initially, common law judges need to 
exhaust the contractual context itself prior to implying terms or 
“filling gaps” in contracts by judicial means. The contract itself, 
construed in the light of party practice, will often establish in what 
circumstances an excuse from performance should be granted. So too, 
business convention will prescribe what type of relief from performance 
should be permitted; and trade custom will determine under what 
conditions no relief from performance should be allowed. 

No excuse should be granted by law where the contractors are able to 
regulate such performance hazards by means of their own price-delivery 
terms, their part- and non-performance clauses, their bills of lading, 
their insurance policies and their credit documentation.®® A court that 
implies its own judicial values into such business contracts denies 
businessmen the opportunity to govern their own affairs. The judge 
foists his legal excuse from performance upon businessmen who did not 
see fit to negotiate for such excuses themselves. “ [R]arely, if ever, is it a 
ground for inferring frustration of an adventure that the contract has 
turned out to be a loss or even a commercial disaster for somebody.” 80 

As a general rule, relief from performance should not readily be 
granted by law to merchant traders.® This is because of the sophistic- 
ation that is associated with such commercial transactors. They usually 
have legal counsel to assist them in negotiating and in drafting their 
business agreements. They are often able to anticipate the likelihood of 
intervening disruptions, and they frequently have the business experience 
and the market awareness to devise and to interpret their own trade 
agreements. Accordingly, it is fair to oblige a promisor to fulfil his 
promises where he was reasonably aware of risk contingencies that 
actually occurred, but nevertheless promised to perform without 
condition. So too, relief from the performance of an unqualified promise 
should not readily be granted in law where the promisor negotiated 
over, or had a reasonable opportunity to negotiate over, such risks as 
actually did occur. The presumption in such commercial contracts is 
that the promisor assumed his obligation to perform without condition, 
either because he considered the risk to be an unlikely contingency or 
because he felt that he could, by his own acts, diminish its harmful 
effects upon his performance. As an illustration, a promisor who agrees 





59 For extensive studies demonstrating the sophistication of businessmen and business 
lawyers engaged in regulating non-performance in international crude oil sales, see’ 
Trakman, The Contractual Allocation of Risks of Unusual Contingencies in International 
Oil Sales (S.J.D., dissertation, Harvard Law Library, 1979); Trakman, Contracts for the 
Sale of Crude Oil: A Preliminary Study (S.S.H.R.C., 1978); Trakman, “ The Non-per- 
formance of International Agreements for the Sale of Crude Oil’ (1981) 29 Oil & Gas 
Tax Q. 716. For general discussions on the negotiating and drafting abilities 
of merchants and their lawyers’ in allocating non-performance risks, see Ramberg, Can- 
cellation of Contracts of Affreightment on account of War and Similar Circumstances 
(1969), Berman, op. cit. note 41 above; Schmitthoff op. cit. note 47 above. 

60 Per Lord Sumner in Larrinaga & Co. v. Soc. Franco-Americaine des Phosphates de 
Medulla, note 46 above, at p. 12. 

61 On this proposition, see note 1 above. 
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to supply manufactured goods in times of labour unrest often does so 
because he considers a strike or lock-out to be an improbable event or 
because. he feels that he can limit the loss of business caused by that 
labour unrest through selective employment, increased job satisfaction 
and healthier labour-management relations. In such cases, the promisor 
takes a calculated risk that harm can be averted, and is responsible to 
fulfil his unconditional promises to customers if his assumptions of fact 
prove to be erroneous. 

In addition, relief from performance should not be permitted where 
the promisor had sufficient bargaining strength to influence the terms of 
his business contract, but where he still chose not to bargain for an 
excuse from performance in his favour. A businessman who assumes 
without qualification an obligation to perform should generally be 
bound because he has accepted an undertaking at arm’s length, and 
because he has voluntarily consented to perform, as a calculated risk. 
Conversely, relief from performance may be warranted when an 
unqualified obligation is imposed upon the promisor in terms of an 
adhesion contract. This occurs when performance obligations are 
dictated by the promisor to the promisee in an essentially 
“ unbargained ” contract to which the promisor‘is obliged to adhere by 
virtue of his inferior bargaining position.® 

In every instance, the justification for relief from performance hinges 
upon the nature of the intervening contingency and upon its potential 
effects on performance. The right to non-performance depends upon 
the capacity of businessmen to anticipate and regulate potentially 
devastating contingencies through consent in real, as distinct from 
fictional, bargains. 

An inference arises in favour of relief from EE in two sets of 
circumstance: first, when the non-performance provisions in the 
contract, construed in terms of trade usages, remain unclear in both 
meaning and application; and secondly, when relief from performance is 
justified because of a defect in the consent underlying the agreement 
itself.64 In seeking to render unclear provisions clear.and unjust 
situations just, judges should scrutinise, inter alia, prior business 
negotiations, party practices and commercial understandings. Each 
determination should reflect the activities of businessmen engaged in 


62 See note 47 above. See too, Patterson, ‘‘ The Apportionment of Business Risks 
Through Legal Devices ” (1924) 24 Col.L.Rev. 335; Berman, “ Doctrines of Excuse for 
Non-performance in the Light of Contract Practices in International Trade ” (1969), 
Vol. 1 Studi in Memoria di Tullio Ascarelli Milano. But see National Carriers Ltd. v. 
Panalpina (Northern) Ltd., note 33 above. 

3 On the significance of freedom of contract and adhesion contracts in relation to 
non-performance, see esp. Pound, “ Liberty of Contract” (1909) 18 Yale L.J. 454; 
Kessler, ‘‘ Contracts of Adhesion—Some Thoughts about Freedom of Contract ’’ (1943) 
43 Col.L.Rev. 629; Parry, The Sanctity of Contracts in English Law (1959); Wilson, 
“ Freedom of Contract and Adhesion Contracts ” (1965) 14 I.C.L.Q. 172; Baker, ‘* The 
Freedom to Contract Without Liability ” (1970) 4 C.L.P. 53. 

4 See notes 47, 61 and 62 above. See too: Negotiating and Drafting: International 
Commercial Contracts(1965) Southwestern Leg. Found. ; Lalive,“‘International Commercial 
Contracts ° (1966) 12 Prac. Law (No. 7) 71, 83-84; White, ‘© Drafting Contracts in a 
Shortage Economy,” in Practicing Law Institute, Breach of Contract in a Shortage Economy 
Revisited (1974), p. 61: Freehill, “ Mutually Excepted Perils ’’ (1975) 49 Tul.L.Rev. 899. 


54 THE MODERN LAW REVIEW [Vol. 46 


reasonably analogous commercial transactions, including their trade 
customs, their business contracts and their performance expectations. 
Finally, any interpretation of obligations should consider the political 
climate and economic environment within which business agreements 
are concluded,® | 

No one of these inferences or presumptions is absolute. Each may be 
rebutted by conflicting presumptions. Each may be restricted or 
extended in scope of application in accordance with the contractual 
facts, the related business setting and the general business environment 
prevailing before, during, or after the date of contracting. Yet, most 
importantly, each presumption warrants deliberate consideration if 
common law judges are to interpret business agreements in response to 
real, as opposed to artificial, stimuli. 

An absolute excuse from performance by law is not justified where 
remedies which adjust performance can reasonably be applied in the 
circumstances.** Business transactions may be facilitated by varying 
prices and by altering the quality and quantity of performance, rather 
than by completely terminating contractual obligations. Only within this 
framework is the realm of judicial law-making truly meaningful. Only 
within this context will courts realistically “. . . supply the gap and 
allocate the risks in accordance with reason—that is, in accordance with 
custom, business practice, common feeling, and the mores of the 
community.” 8? 

Ultimately, the form of trade obligations are determined not by 
absolutė standards of behaviour, legislatively prescribed, but by 
commercial standards of behaviour which are related to both 
the business bargain and the types of parties involved. The nature of the 
bargain is delineated by the parties who concluded that bargain. The 
operation of the bargain is established by their mutual capacity to fulfil 
the terms of their bargain; while the continuity of that bargain hinges 
upon the unexpectedness and the severity of disruptions which interfere 
with the timely and complete performance of their business 
undertakings. 


CONCLUSION 


So long as a legal system must survive and grow within a world of 
change, courts of the common law realm will imply terms into contracts. 
They will “ fill the gaps ’’ in business agreements because of the inade- 
quacies of the bargain, because of the superior position of one trader 
over another, and because contractors are often unable to agree, in 
the face of costly disruptions in performance, what the limits of their 
obligations should be. 


65 On the “ strategies’? employed by businessmen in “ balancing” together such 
“ contractual facts ” see von Neumann and Morgenstern, Theory of Games and Economic 
Behavior (1947); Schelling, The Strategy of Conflict (1960); Kapoor, Planning for Inter- 
national Business Negotiation (1975). 

86 See notes 11 and 48 above. 

67 In A. L. Corbin, op. cit. note 22 above, at p. 465. 
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This article does not question the right of courts of law to imply or 
construct contract terms. To contend thus would be to disregard the 
insufficiency of many agreements, particularly in the realm of adhesion 
contracting among unequal bargainers. Yet the common law court’s 
willingness to construct terms must still be restrained by way of estab- 
lished guidelines. There is little justification for courts of law to imply 
contract terms by mandate of law where the contracting parties them- 
selves are able to provide for such excuses by commercial means. There 
is especially little reason to encourage courts to imply terms into 
contracts by substituting the will of the court for the will of the trade 
partners. A link, not a void, should ultimately be created between 
contract law and contract practice. A bridge should inevitably be built 
between what businessmen do and what courts suppose that they do. 
Only along this pathway between law and practice will a meaningful 
distinction develop between judicial construction and judicial fancy in 
the realm of non-performance in business. “‘ Show the children a game,” 
whatever it means, does not mean “ play the game for them.” Surely'the 
court has a similar obligation not to play the game for businessmen, save 
in terms of business practice itself. 


LEON E. TRAKMAN* 
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LEGISLATION 


SELF-REGULATION AT LLOYD’s: Tut LLoYD’s Acr 1982 

THE insurance market known as Lloyd’s is one of the United Kingdom’s 
major economic institutions. In 1980 it made a contribution of £579 
million to our invisible earnings. It accounts for the employment of 
72,000 people.’ How the market is regulated is therefore a matter which 
touches the public interest. The importance of Lloyd’s new private 
Act lies in the fact that it revolutionises the constitution of Lloyd’s in 
order to establish a system of self-regulation that is workable under 
modern market conditions. 


THE OLD ORDER AND ITS DECAY 


In the main successive governments have been content to leave the task 
of regulating the market to be discharged by the authorities within 
Lloyd’s itself. British insurance legislation has always accorded special 
treatment to Lloyd’s. The implementation of recent E.E.C. directives 
has necessitated some formal encroachments? upon Lloyd’s com- 
parative autonomy, but even so members of Lloyd’s enjoy appreciable 
~ exemptions from the system of state regulation set out in Part II of the 
Insurance Companies Act 1974.3 This governmental preference for 
subjecting Lloyd’s only to an attenuated degree of surveillance by the 
Department of Trade may be attributed to two principal considerations. 
First, the measures of self-regulation adopted at Lloyd’s have tended to 
anticipate the requirements of later insurance legislation,‘ and secondly, 
legislation tailored to the characteristics of companies with limited 
liability does not readily lend itself to the regulation of a market with 
Lloyd’s unique features. Lloyd’s is distinctively characterised by the 
unlimited: personal liability of individual underwriting members 
organised into syndicates whose affairs are handled by managing 
agencies competing for business from Lloyd’s brokers. 

The motive force behind the development of a system of self- 
regulation was the need to maintain the security of policies issued at 
Lloyd’s. It gradually came to be appreciated that, although each under- 
writing member is answerable for his own liabilities and nobody else’s, 
the standing of the market as a whole might be diminished by the 
default of individual members operating in it. The members of Lloyd’s 
have a common interest in protecting the reputation of their market in 
order to attract business to it, and this common interest actuated the 
construction of a system of self-regulation. The security of Lloyd’s 





1 Lord Windlesham, H.L.Debs., April 1, 1982. 

2 Insurance Companies Act 1981, ss. 31, 32. 

3 Insurance Companies Act 1974, s. 73 (as amended). For a summary of the current 
position see L. C. B. Gower, Review of Investor Protection (1982), paras. 3.16-3.18. 

4 So it was with the taking of deposits and with the Lloyd’s audit: D. E. W. Gibb, 
Lloyd’s of London (1957), Chaps. 7, 19 and pp. 197-199. 
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policies came to be guaranteed not only by the unlimited personal 
liability of each underwriter but also by means of deposits, annual 
audits, guarantee policies, a central fund and premium income limits.’ 

Until now this system of self-regulation has been based upon a 
somewhat heterogeneous normative framework. The fundamental 
source of legal authority within the market has been a private statute, 
the Lloyd’s Act 1871,8 along with some subsequent private legislation. 
The 1871 Act incorporated the Society of Lloyd’s and conferred various 
powers on the incorporated Society. From our point of view the Act’s 
most salient feature was its close circumscription of the powers of 
Lloyd’s governing body, the Committee. The Act buttressed the legal 
position of members of the society, rather than the Committee,’ which 
was given little more than an executive function, viz, the ““ management 
and superintendence ’’ of the Society’s affairs—but even in this the 
Committee was subject to the control and regulation of any general 
meeting of the members held specially for the purpose. The legislative 
function (the power to make by-laws under the Act) was vested, not in 
the Committee, but in general meetings of the Society; and when passed 
by-laws were subject to a check for ultra vires by the Recorder of the 
City of London. It is significant that no by-law might provide for 
exclusion from membership of the Society for any cause. The discip- 
linary function was likewise kept from the Committee. Loss of member- 
ship of Lloyd’s followed automatically from bankruptcy, insolvency, or 
conviction of a fraud or an “ infamous ” crime. And a much hedged-in 
power of exclusion lay in the hands of the members at large: if a 
member was found by arbitrators to have violated one of the five 
“ fundamental rules ” set out in the Schedule to the Act, or to be guilty 
of an act or default “ discreditable to him as an underwriter or otherwise 
in connexion with the business of insurance,” he might be expelled by 
the vote of four-fifths of those members present at a specially convened 
meeting of the Society. However, a later Act ® did vest one disciplinary 
power in the Committee: a majority of at least five-sixths might resolve 
to suspend a member guilty of discreditable behaviour from carrying on 
insurance business for up to two years. 

Self-regulation at Lloyd’s could never have worked (in the sense of 
safeguarding the reputation of the market) had it had to rest primarily 
on the Lloyd’s Acts. The Committee’s powers were too limited; the 
procedures too cumbersome. Indeed not until 1979 was any actual 
exercise of the statutory powers of exclusion or suspension attempted.?° 
And yet, it seems, self-regulation at Lloyd’s did work well—until 


5 For a summary, see Committee to Review the Functioning of Financial Institutions, 
Second Stage Evidence, Vol. 2, Written Evidence by-Lloyd’s, paras. 28-33. 

6 34 and 35 Vict. c. xxi. 

7 The Committee had been guilty of high-handed behaviour immediately before the 
promotion of the 1871 Act. See Forwood v, Lloyd's, The Times, May 26, 27, 1873; Gibb, 
op. cit. pp. 135-139, 

8 Lloyd’s Act 1871, ss. 20~29. 

§ Lloyd’s Act 1911, s. 12 (1 and 2 Geo. Sc. Ixii). 

10 Self-Regulation at Lloyd’s: Report of the Fisher Working Party (1980), para. 8.33. 
Since 1979 statutory proceedings have been initiated on several occasions. 
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recently. The real basis of the system was non-statutory: a combination 
of unwritten laws and contractual arrangements. On the one hand, the 
system presupposed the integrity and probity of members of the Lloyd’s 
community, the prevalence of mutual trust and regard, the efficacy of 
general opinion within the market, and virtually universal respect for 
the moral authority of the Committee’s chairman and deputy chairmen. 
On the other hand, the Committee has tried to strengthen its regulatory 
hand by using “ undertakings ” and “ conditions ” as ersatz by-laws. 
The Committee has varied and extended its requirements from time to 
time, as changing circumstances dictated. But by and large new require- 
ments have been applied only to new entrants, with the result that 
different sets of requirements have been applicable to different 
“ generations ’’ of members, brokers and managing agents, and some 
important requirements have not been universally applicable. 

In recent years wide publicity has been accorded to a number of 
stories suggestive of instances of sharp practice, undue influence and 
outright fraud at Lloyd’s.1! These stories cannot be recounted here; but 
it is important to recognise that what has happened at Lloyd’s is not 
sheer bad luck, mere unhappy coincidence. Rather changes in market 
size and structure have combined to impose on the old normative 
framework strains with which it could not readily cope. These changes 
were mecessary to preserve or enhance Lloyd’s international com- 
petitiveness, but their by-product has been the weakening of the 
traditional system of regulation to the point of jeopardising the market’s 
good name. 

In the last decade Lloyd’s has experienced an explosive growth in 
membership. Between the mid-1950s and the mid-1960s total under- 
writing membership grew from about 4,000 to 6,000; between the 
mid-1960s and the early 1970s it was virtually static; since then it has 
shot up to 20,000.74 This rapid growth reflected Lloyd’s official policy 
of augmenting capacity: international competitiveness could be main- 
tained only by establishing a capital base big enough for the.insurance of 
huge modern risks. Lloyd’s is thus no longer the small community in 
which “‘ everyone knew everyone else.” 13 But as the market gets 
bigger, so informal mechanisms of social control become less reliable. 

Moreover, broking business at Lloyd’s is now highly concentrated, 
with a handful of concerns dominating the market. In 1978 just five 
_ broking groups accounted for approximately half of the total premium 
placed in the market; the largest group by itself accounted for one- 
sixth.14 With the concentration of market power comes the danger of its 
abuse—the pressing of underwriters into arrangements or settlements 
damaging to the interests of their syndicates or of Lloyd’s as a whole. 


11 On the Sasse affair, see Sunday Times, February 10, 1980; on the case of the Savonita, 
H.C.Debs., March 23, 1978; on both, H.L.Debs., February 23, 1982. See further New 
Statesman, February 6, 1981. 

12 Report of the Committee to Review the Functioning of Financial Institutions (1980), 
Cmnd. 7937, App. 3, Table 3.74; Fisher Report, para. 8.01; Lloyd’s List, August 28, 1981. 

13 Sir Anthony Royle, H.C.Debs., March 24, 1981. 

14 Fisher Report, App. 10. 
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Control by broking concerns of the underwriting agencies which 
manage the syndicates has also grown to such an extent that the 
attendant conflation of interests has become a structural cause of 
dubious practices at Lloyd’s. The present position is that most of the 
larger managing agencies at Lloyd’s are, through share ownership, 
controlled by Lloyd’s brokers or by groups of companies which include 
Lloyd’s brokers. By the criteria of the Fisher Report “ 45-39% of the 
underwriting capacity at Lloyd’s is managed by ‘ Broker-controlled ° 
Agencies with a further 5:87% managed by ‘ Broker-involved ’ 
Agencies.” 15 There is thus a community of interests between specific 
managing agents and brokers even though they act as agents for parties 
(the syndicate and the assured respectively) whose interests may well 
come into conflict. The Fisher working party considered this situation 
to be charged with dangers of abuse. The interests of names (i.e. 
“ sleeping ” underwriting members) in a broker-controlled syndicate 
might be damaged by broker’s pressing the syndicate’s underwriter into 
accepting risks on terms which he would not give to other brokers. Or 
the interests of a broker’s client might be injured by the broker’s 
bringing its client’s business to its controlled syndicate even though 
better terms were available from other syndicates. And the efficiency of 
Lloyd’s as a competitive market might be impaired by brokers favouring 
their controlled syndicates, rather than placing their business with 
syndicates whose underwriters offer the best terms. The working party 
concluded that “ cases [of abuse] do occur and will continue to occur so 
long as the present relationships between Brokers and Managing 
Agents are allowed to continue.’’ 16 

The cumulative effect of these developments has been a decline in 
moral standards at Lloyd’s. The market has become less gentlemanly; 
there has been an erosion of good faith and mutual trust, a fact publicly 
conceded by recent chairmen of Lloyd’s.1’ At the same time respect for 
the chairman and his deputies “‘ no longer always ensures compliance 
with the wishes of the Committee.” 18 Discipline and fair dealing in the 
market could no longer be assured by the “‘ nod-and-wink methods of 
the regiment, the cricket eleven and the club.” 1° But the existing 
framework offered no fully satisfactory alternative. The 1871 Act, as we 
have seen, was more of a hindrance than a help. And the patchwork of 
undertakings and conditions made for anomalies and legal uncertainties. 

The Committee’s initial reaction to this state of affairs betrayed 
“ apathy and self-complacency,” ? but it could not afford to remain 
supine indefinitely. It is tempting to explain the Lloyd’s Act 1982 as a 
device to :pre-empt state regulation! Hodgson asserts that “the 
Committee put its finger on self-regulation as the key to its salvation 
precisely because it was frightened that if Lloyd’s failed to show that it 


15 Jbid. para. 12.03. 

16 yhid. para. 12.18. 

17 Sunday Telegraph, November 11, 1979; The Times, January 14, 1980. 

18 Fisher Report, para. 1.15. 

18 Hodgson, “ Self-Regulation at Lloyd’s ” (1980) 51 Political Q. 488, 489. 
20 Gower Review, para. 5.07. - 
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could regulate its own affairs, then government would sooner or later 
step in and regulate them for it.” 94 But this is an oversimplification. 
While the Government might have felt impelled to act if Lloyd’s own 
Bill had failed to secure parliamentary assent,?2 the fact is that the 
functional requirements of the market itself made it imperative for 
Lloyd’s to rehabilitate its system of self-regulation, irrespective of the 
existence of any substantial threat of state regulation. For just as the 
need to build up and keep general confidence actuated the construction 
of self-regulation at Lloyd’s, so it prompted its reconstruction. To be 
successful, the market must retain the confidence of (a) names, lest they 
decline to put their assets at risk, (b) brokers and policyholders, lest 
they place their premiums elsewhere, and (c) foreign governments, upon 
whom Lloyd’s is dependent for the licences and permits which enable it 
to compete around the world. The function of the new Lloyd’s Act is to 
vindicate general confidence in Lloyd’s. Positive government support 
for the continuation of self-regulation at Lloyd’s was made manifest 
when it suspended the “ 10 o’clock rule,” thereby making sure that the 
Bill could not be “ talked’ out” by filibustering opponents on the 
contentious issues of immunity and divestment, to which we shall turnin 
due course. 


THE NEw LEGAL FRAMEWORK 


The Lloyd’s Act 1982 is Lloyd’s response to the decay of the old order. 
Largely based on the recommendations of the working party under the 
chairmanship of Sir Henry Fisher which was established at the end of 
1978, it effects major constitutional change at Lloyd’s, putting a strong 
central authority in place of the old Committee which at times seemed 
to be hamstrung. 

The Act gives statutory recognition for the first time to the division of 
labour actually obtaining in the market between active underwriters and 
the names who merely put their capital at risk. A working member of 
Lloyd’s is defined as “ a member of the Society who occupies himself 
principally with the conduct of business at Lloyd’s by a Lloyd’s broker 
or underwriting agent .. .”? and an external member is “ a member of 
the Society who is not a working member of the Society” (s. 2). 
However, the old distinction between members and annual subscribers 
(some brokers are members, others just annual subscribers) survives. 

At the apex of the new structure established by the Act is a Council of 
Lloyd’s with extensive legal authority. The Council is to be composed of 
16 working members of the Society to be elected by the working 
members of the Society, eight external members of the Society to be 
elected by the external members of the Society, and three outsiders 
(neither members nor annual subscribers) to be appointed by the’ 
Council, with their appointment to take effect if confirmed by the 





21 Op. cit. p. 490. 

22 The Department of Trade told the House of Lords Select Committee on the Lloyd’s » 
Bill that if it were lost the whole concept of self-regulation for Lloyd’s might begin to come 
into doubt: Lloyd’s List, June 12, 1982; Daily Telegraph, June 16, 1982. 
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Governor of the Bank of England .(s. 3 (2)). The presence of _ 


nominated outsiders on the Council is designed to inspire public and 
parliamentary confidence in Lloyd’s, while the requirement of con- 
firmation by the Governor of the Bank of England is supposed to 
“ satisfy the outside world that the nominees are truly independent and 
of a stature to make a distinctive contribution to the work of the 
Council.” 23 The reservation of a minority of seats on the Council for 
external members actually strengthens their position inasmuch as no 
non-working member of Lloyd’s has sat on the Committee for as long as 
anyone can remember. Moreover the position of the external members is 
safeguarded not only by the guarantee of eight seats on the Council for 
them but also by the special resolution procedure. A special resolution 
of the Council 1 is a resolution passed by separate majorities of both: all 
the working members of the Council and all the other members of the 
Council, i.e. the external members and the nominees. A special resolu- 
tion is required for the nomination of the outsiders on the Council, and, 
more importantly, for the making of by-laws (s. 6 (3)). 

As we have seen, under the 1871 Act the by-law-making power was 
vested in general meetings of the Society. Under the 1982 Act it is 
transferred to the Council, which is empowered to make by-laws 
requisite or expedient for the proper and better execution of the Lloyd’s 
Acts 1871 to 1982 and for the furtherance of the objects of the Society 
and for any of the particular purposes specified in Schedule 2 (s. 6 (2) (a). 
Among other things, Schedule 2, which is most compendious, authorises 
the making of by-laws regulating the admission and conduct of members, 
brokers, underwriting agents and others connected with Lloyd’s, as 
well as disciplinary procedures. There is, however, one check on the 
Council’s power to make by-laws. A general meeting requisitioned 
within 60 days of the promulgation of a by-law, by at least 500 members, 
may by a majority revoke the by-law in question—provided those 
voting in favour of revocation constitute at least one-third of the total 
membership of the Society (s. 6 (4)). 

This by no means exhausts the powers of the Council. The Act also 
entrusts to it ‘ the management and superintendence of the affairs of 
the Society and the power to regulate and direct the business of insurance 
at Lloyd’s .. .’’ (s. 6 (1)). This section does not just confer executive 
authority on the Council. For the “ power to regulate ’’ is a power to 
make regulations (s. 6 (6) (a) (i)), a power on which there is no express 
limitation except that the regulations must regard “‘ the business of 
insurance at Lloyd’s.’’ Again, the “ power to direct ” is a power to give 
binding directions, subject only to the same limitation, to any individual 
member, broker, underwriting agent or indeed anyone employed in the 
market (s. 6 (6) (D). 

Although the Council is thus enthroned as Lloyd’s ruling body, the 
Act makes provision for an extensive delegation of powers to Lloyd’s 
Committee, and to its chairman and deputy chairmen. The Committee 


23 Fisher Report, para. 4.32. 
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is to be composed of the working members of the Council (s. 5 (2)). 
The Fisher Report envisaged a sharing-out of functions between the 
two bodies. The Committee is to be largely concerned with day-to-day 
-affairs and will meet frequently. The Council on the other hand is to 
occupy itself with long-term planning and the formulation of policy. 
Therefore section 6 (6) (a) authorises the Council to delegate by special 
resolution to the Committee 


““ (i) the making of regulations regarding the business of insurance 
at Lloyd’s; and (ii) the carrying out or exercise of any duties, 
responsibilities, rights, powers or discretions imposed or conferred 
upon the Council by any enactment (other than an enactment in 
this Act) or regulation made in pursuance thereof or by any other 
instrument having the effect of law or by any other document or 
arrangement whatsoever... in so far as such delegation is not 
expressly prohibited by any enactment, regulation, instrument, 
document or arrangement... .”’ 


And section 6 (6) (b) authorises the Council to delegate by special 
resolution to the Committee, or to its chairman or a deputy chairman, 
the power to give directions regarding the business of insurance at 
Lloyd’s. But the Council retains ultimate control over regulations and 
directions. Any member of the Council can, within 60 days of its 
making, call a Council vote on any regulation made by the Committee. 
If the regulation in question is not ratified by special resolution it 
thereupon ceases to have effect (s. 6 (8)). Again, any person to whom a 
direction has been given can ask for it to be ratified by the Council by 
special resolution, and if it is not, no penalty or sanction may be imposed 
for non-compliance with it thereafter (s. 7 (3) (c)). 

In view of the strains to which Lloyd’s has been subject the dis- 
ciplinary aspects of the Act are vital. The Act lays the basis of what is in 
effect a complete domestic criminal justice system. Lloyd’s will be able 
to require members of the Lloyd’s community to supply information 
(and documents, when a specific inquiry is under way), to protect those 
who volunteer information or documents, and to pass information or 
documents thus obtained on to the police (Sched. 2 (21)-(24)). It will 
also be able to suspend members of the Lloyd’s community from the 
transaction of insurance business at Lloyd’s (Sched. 2 (26)). Disciplinary 
proceedings proper will be heard in the first instance before a Dis- 
ciplinary Committee, a majority of whose members shall be members of 
the Society though not necessarily of the Council, and upon which 
almost all the disciplinary powers and functions of the Council are 
exclusively conferred. Appeals will go to an Appeal Tribunal whose 
president and deputy president shall not be members of the Society 
(s. 7 (1), (2)). A comprehensive set of penalties will be available, ranging 
from loss of membership or a permanent ban on participating in the 
business of the market, to suspension, to a fine or censure (Sched. 2 
(27)-(31)).. The formal machinery of self-regulation at Lloyd’s 
now compares favourably with that of any other self-regulating 
collectivity. 
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DIVESTMENT AND IMMUNITY 

The Lloyd’s Act bears the scars of two controversies which divided the 
Lloyd’s community and which delayed and almost prevented the Act’s 
passage.24 Of immediate commercial importance is the forced divestment 
of Lloyd’s brokers’ interests in managing agencies. As we have seen, the 
Fisher working party took the view that broker control of managing 
agencies was subversive of commercial morality at Lloyd’s. Accordingly 
it recommended that there should be compulsory divestment, to be | 
effected by the conferment of appropriate powers upon the Council. 

This proposal was not at all to the liking of Lloyd’s big brokers. 
Divestment of their underwriting agencies would mean the loss of a 
valuable source of influence and profit. Moreover, it was suggested, 
with all the agencies for sale at much the same time it was likely to be a 
buyer’s market. It is indicative of the brokers’ political influence within 
Lloyd’s that, in promoting the Bill introduced in November 1980, 
Lloyd’s Committee would commit itself to no more than a “ separation ”’ 
of broking and underwriting. “ Independence of operation ’’ would be 
achieved, but not necessarily by means of compulsory divestment. 

The Committee was not, however, to get away with it. Two members 
of Lloyd’s having petitioned for the addition of a compulsory divestment 
clause, the issue was examined by the quasi-judicial Opposed Bill 
Committee. A leading underwriter, Mr. Jan Posgate, gave concrete 
evidence of the abuses to which the Fisher Report alluded, and this 
evidence seems to have exerted a decisive influence on the Commons 
Committee. Faced with this situation Lloyd’s Committee capitulated; 
and its reluctant acceptance of divestment as the price to be paid for 
the survival of its Bill was subsequently ratified at a general meeting of 
the Society. Subsequent counter-petitions by several large brokers 
failed to sway either the Commons Opposed Bill Committee or the 
Lords Select Committee. 4 

The result is that the Lloyd’s Act does not leave divestment to the 
discretion of Lloyd’s Council. Section’10 (1) provides that the Council 
shall not permit a person to act as a Lloyd’s broker if that person is a 
managing agent or is associated with a managing agent. Conversely 
section 11 (1) provides that the Council shall not permit a person to act 
as a managing agent if that person is a Lloyd’s broker or is associated 
with a Lloyd’s broker.” In an attempt to forestall avoidance of the 
divestment provisions there is an interpretation clause of Byzantine 
complication. It would be impossible to summarise its implications 


24 More than 50 Conservative M.P.s and an appreciable number of peers are members 
.of Lloyd’s. None of these voted on the Bill though several took part in debate. 

25 A “managing agent” is defined as an underwriting agent who performs for an 
underwriting member any of the following functions—‘ (i) underwriting contracts of 
insurance at Lloyd’s; (ii) reinsuring such contracts in whole or in part; (iii) paying claims 
on such contracts .. .’’ (s. 12 (1) (a)). “© Association ” with a managing agent is constituted 
by partnership in it, or ownership of any interest in it, or the supply of the services of an 
individual who performs one of the agency functions listed above (s. 10 (2)). “* Association ” 
with a Lloyd’s broker is constituted in the case of a partnership or company by partnership 
or ownership of any interest, and in the case of an individual by being a partner in or a 
director of the broker, or by owning any interest in it (s. 11 (2), (3)). 
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briefly with any degree of precision, but its net effect is to rule out 
various indirect methods by which brokers might retain control of 
managing agencies through holding companies, subsidiaries, partner- 
ships or trusts (s. 12). Brokers and managing agents in mutual associa- 
tion have five years to break their association (ss. 10 (3), 11 (4)).78 

It remains to be seen how disruptive compulsory divestment will 
prove to be. Some £50 million of assets are directly involved.’ The 
process will be eased by the demerger provisions of the Finance Act 
1980.28 It is far from certain that Lloyd’s attractiveness as a market will 
be diminished; nevertheless in the short term some arrangements of 
mutual profit to certain brokers and underwriters will be destroyed. 

The question of immunity was agitated with equal vigour. The 
origir.al Bill sought to confer upon the Society, its officers and employees 
a blanket immunity from suit by members of the Lloyd’s community 
“ for negligence or other tort, breach of statutory duty, or on any other 
ground whatsoever ° in respect of anything done under the Lloyd’s 
Acts, by-laws or regulations.?® The Fisher Report’s justification for this 
sweeping privilege was that the Corporation of Lloyd’s must not be 
“ inhibited in the task of self-regulation by fear of legal proceedings 
against it.” °° But the Committee’s fear of litigation is largely founded 
on its experience with the Sasse syndicate, members of which raised a 
£20 million negligence action against the Society when they found 
themselves faced with enormous underwriting losses.*4 Eventually a 
£16 million settlement was reached. The Sasse action has been described 
as “ blackmail by litigation,” 8? an assessment strongly contested by 
‘others. 

Inevitably, Lloyd’s immunity clause was vigorously challenged, both 
by members of the Sasse syndicate and by others aggrieved at the past 
actions of the Committee. In Parliament their case attracted sympathy 
on its own merits as well as among M.P.s hostile to trade union 
immunities. To the argument that other self-regulatory bodies such as 
the Stock Exchange work effectively without immunity Lloyd’s replied 
that its imperative need to maintain its reputation rendered it uniquely 
vulnerable to law suits which might damage general confidence. 
Nevertheless parliamentary pressure forced Lloyd’s to water down its 
immunity clause more than once. In its final form section 14 only 
exempts the Society from liability in damages at the suit of a member of 
the Lloyd’s community. Thus other legal remedies remain open (s. 14 
(1)). There is no immunity in the case of bad faith, nor in the case of an 
employee of the Society carrying out “ routine or clerical’ duties, 


26 The principal saving is that ownership of not more than 5 per cent. of a company’s 
securities, provided that they are regularly dealt in on a stock exchange or regularly 
traded in any over-the-counter market, does not count as “ owning an interest ’’ for the 
purpose of ss. 10 (2) and 11 (2), (3) (defining “ association ”’). 

27 Financial Times, July 5, 1982. 

28 Finance Act 1980, s. 117 and Sched. 18. 

29 T loyd’s Bill, November 20, 1980, cl. 11. Only liability for the negligent causing of 
death or personal injury was preserved. 

30 Fisher Report, para. 6.02. 

31 See note 11 above. 

32 Lord Strathcona and Mount Royal, H.L.Debs., April 1, 1982. 
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i.e. duties “ which do not involve the exercise of any discretion ”’ 
(s. 14 (3)). Moreover there is no immunity in the case of defamation 
(s. 14 (5)). In this form section 14 can be of but limited utility to the 
Council. It is conceivable that it will conduce to bolder self-regulation, 
but it is highly improbable that it will forestall actions which if pursued 
would be productive of damaging publicity because the risk of such 
publicity is not, of course, confined to actions for damages. 


CONCLUSION 


In the words of the Fisher Report the general issue at stake was “ the 
extent to which Lloyd’s can continue to base itself on mutual trust and 
confidence, unwritten but generally accepted standards of behaviour, 
and personal relationships and the extent to which it must accustom 
itself to more impersonal methods and written rules and codes of 
practice designed to govern those who are not prepared to abide by the 
old system or who cannot be trusted to behave properly unless com- 
pelled.” 33 There can be no doubt that the Lloyd’s Act constitutes a 
major shift towards the latter approach, a shift from reliance on informal 
pressures to formal regulation. The need to ‘obtain parliamentary 
sanction for the changes ensured that divestment could not be fudged on 
behalf of sectional interests within the market. But even divestment 
cannot stop the broking giants exploiting their considerable market 
power to the full in their dealings with’ underwriters. Lloyd’s Act 
clothes the Council with Jegal authority sufficient to check the abuse of 
market power, but it remains to be seen whether the Council will have 
the courage to assert its authority, particularly (if need be) in the case 
of the larger Lloyd’s brokers, now succumbing to takeovers by even 
larger American broking interests.34 
R. B. FERGUSON* 


33 Fisher Report, para. 1.21. 7 

34 I am grateful to Alan Page for his comments on an earlier version of this paper. 
Since the completion of this paper there have been fresh allegations of chicanery connected 
with Lloyd’s. On September 20, 1982, there was announced a Department of Trade 
investigation under section 165 of the Companies Act 1948 into the affairs of Alexander 
Howden, a Lloyd’s broker with managing agency and reinsurance interests. On the same 
day Lloyd’s required the suspension of Mr. Ian Posgate of Alexander Howden Under- 
writing Ltd. At the time of writing, Alexander & Alexander, the new American owners of 
Alexander Howden, were involved in litigation against several former directors of 
Alexander Howden, while Mr. Posgate was suing Alexander & Alexander and Lloyd’s 
itself. 

As the powers conferred by the Lloyd’s Act 1982 are vested in the Council, they do not 
become available to Lloyd’s until the first meeting of the Council. Until then, Lloyd’s acts 
under its old powers: Sched. 4, Pt. II, para. 9. However, disciplinary proceedings under 
the new Act may “ have regard to and take into account, any act, default or other event 
which takes place before this Act comes into force ’’: para. 10. 

While the Howden affair is undoubtedly embarrassing to Lloyd’s, it is unlikely to 
occasion a major revision of the Government’s attitude to the self-regulation of the market. 
In so far as the Howden affair is to be attributed to a failure of self-regulation it is a 
failure of the old order, not the new Act which must be given an opportunity to work. 
At the very least, therefore, the Lloyd’s Act 1982 has purchased Lloyd’s a breathing space. 

* Lecturer, Department of Jurisprudence, University of Dundee. 
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FORFEITURE AcT 1982 


Tuis Act was passed because it was thought that the common law rule 
that“ a man shall not slay his benefactor and thereby take his bounty ” + 
was “rigid and some would say ruthless ° in allowing no “ elbow 

room ” for judicial discretion.? The cases applying this principle ° are all 

simply illustrations of the broad maxim of public policy ex turpi causa 

non oritur actio. The Act itself is based on the questionable assumption 

that the application of this rule in cases of forfeiture resulting from 

homicide is unjust. The particular case which had given rise to this 

feeling was R. v. National Insurance Commissioner, ex p. Connor.‘ In 

that case a widow had forfeited welfare benefit because she was guilty of 
her husband’s manslaughter. In fact, however, the reasoning in that case 

clearly demonstrated that the common law rule is not rigid but based on 

flexible principles of public policy and it will be argued here that the 

new statutory discretions are a partial and complex replacement for the’ 
common law rule that may give rise to as many problems as it solves. 

Briefly the common rule of forfeiture arising from the principle that a 

man should not profit from his own crime prevents a person guilty of 
homicide taking any benefit flowing to him as a consequence of his 

‘unlawful act. The reasoning in Gray v. Barr® which was followed in 

Connor’s case made it clear that the judges would distinguish between 

“ deliberate, conscious and intentional ’’ ® unlawful acts to which the 

rule applies and acts of lesser culpability to which it does not. There thus 

exists within the common law a discretion for the judge to choose 

between different types of homicide in applying the common law rule. 

This distinction is the essence of the reasoning which led to the non- 

application of the forfeiture rule in cases of motor-manslaughter.’ It will 

be seen below whether the provisions of the Act provide a superior 

mechanism for achieving a just result than the broad principles of 
public policy. 


The Ambit of the Act 


The Forfeiture Act makes quite detailed and particular inroads into the 
widely-framed common law rule. Section 1 of the Act defines the 
forfeiture rule for the purpose of the Act as “ the rule of public policy 
which in certain circumstances precludes a person who has unlawfully 





1 Hamilton L.J. in Hall v. Knight & Baxter [1914] P. 1, 7. 

2 Leo Abse M.P., Report of House of Commons Standing Committee C, March 17, 
1982, Cols. 1 and 2. 

3 Notably Cleaver v. Mutual Reserve Fund Life Association [1892] 1 Q.B. 147; Beresford 
v. Royal Insurance [1938] A.C. 586; In the Estate of Crippen [1911] P. 108; Gray v. Barr 
[1971] 2 A.C. 554 and the recent case of R. v. National Insurance Commissioner, ex p. 
Connor [1981] 1 All E.R. 769 where a widow forfeited welfare benefit, a case which gave 
much impetus to the passing of the Act. 

4 Note 3 above. 

5 Note 3 above. 

86 Note 3 above, at p. 774, and for this distinction see note 15 below. 

7 Tinline v. White Cross Insurance Association Ltd. [1921] 3 K.B. 327; James v. British 
General Insurance Co. Ltd. [1927] 2 K.B. 311. 
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killed another from acquiring a benefit in consequence of the killing.” 
There then follow the three operative provisions of the Act. Section 2 
gives the court a discretion to modify the common law forfeiture rule 
as it affects certain property interests.* Section 3 simply provides that 
the rule does not apply to applications for financial provision under 
various statutes ® which already give the court a discretion. Section 4 of 
the Act provides for questions of whether a welfare benefit 1° should be 
forfeit because the would-be recipient’s unlawful act of homicide has 
given rise to the claim to be decided by the Commissioner * under 
regulations to be made. Sections 2 and 3 do not apply where a person 
stands convicted * of murder. The Act in this form is totally different 
from the Bill which was introduced into Parliament by Leo Abse M.P. 
The Bill was redrafted with the aid of parliamentary counsel after it had 
passed all the stages in the Commons and begun its passage through the 
Lords. The new provisions thus received little debate and avoided the 
process of public consultation and debate which is one of the out- 
standing merits of the “‘ established ” law reform process. 


2 


The New Discretion in Section 2 


The Act substitutes in section 2 a statutory discretion for the common 
law discretion exemplified by Gray v. Barr 13 and referred to above. 
For the common law test based on the culpability of the applicant is 
substituted a test based on “ the justice of the case.” The court having 
decided that the forfeiture rule does apply has to decide whether the 
justice of the case requires the rule to be modified. In making this 
judgment the court has to take into account the conduct of the offender 
and the deceased and any other material circumstances. The discretion 
thus given by the Act to the court is a very wide one. Rather oddly it is 
based not on the simple premise that the decisions giving rise to the Act 
are unjust but that they will be perceived as unjust by the court. If this is 
not so this part of the Act will have no operation at all. In the case law 
illustrating judicial views of the justice of the case—for after all how 
else do rules of public policy arise ?—a result had been reached reflecting 
a judicial preference for the maintenance of the ex turpi causa rule at the 
expense of investigating the merits of individual claims. The new section 
is intended to reflect a preference for justice to the individual claimant 
over the public good or boni mores, yet over the years in their analysis of 
circumstances giving rise to the application of the forfeiture rule judges 
have clearly shown a preference for the latter value over the former. 
Indeed in expressing this preference judicial views have been 


f The property interests concerned are specified in s. 2 (4). 
® The Inheritance (Provisions for Family and Dependants) Act 1975; s. 31 (6) and 
36 (1) of the Matrimonial Causes Act 1973 ands. 5 (4) of the Divorce (Scotland) Act 1976. 
An extensive list of statutes giving such benefits is contained in s. 4 (5) but concludes 
“ and any other enactment relating to pensions or social security prescribed by regulations 
under this section.’ 
1 That is a social security commissioner as defined by the Social Security Act 1975, 
s. 97 and Sched. 10; s. 116 and Sched. 20. 
12 This curious concept is referred to below. 
13 Note 3 above. 
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unequivocal, thus Fry L.J. in Cleaver 4 thought that “ no system of 
jurisprudence can with reason include among the rights which it enforces 
rights directly resulting to the person asserting them from the crime of 
that person.” In Connor’s case Lord Lane clearly finds nothing abhorrent 
in the rule provided that a proper judicial inquiry is made into whether 
the applicant is morally culpable in having intended to commit the 
crime of which he is convicted.® 

The wording of section 2 (2) does not appear to direct the judiciary in 
applying its “ new ” discretion to the choice of any particularly different 
set ‘of values. The only words indicating a preference for “ individual 
justice ” over “ public good ” are “‘ the justice of that case’’; if Lord Lane 
had been applying that formula in Connor’s case instead of the common 
law public policy rule on any reading of his views therein expressed he 
would have reached the same result. His reasoning followed that in 
Gray v. Barr and again it seems probable that in a case such as that the 
statutory formula would produce no change. Under the new Act 
over a fairly lengthy period of time a new case law will grow up, 
reflecting as did the old case law prevailing and very durable judicial 
prejudices. It will be ironic if future decisions draw the boundaries of 
“ justice ” along the same parameter as the boundary of “ policy ” in the 
“old ” cases. 


Limited Scope of the Act 


Section 1 18 of the Act defines the rule and the situations to which the 
Act applies. It suffers from the defects of any formula which tries to 
encapsulate a common law rule which, itself being one of policy, is 
extremely fluid, The first limitation in section 1 (1) is very straight- 
forward. The Act sidesteps the moot question of whether the forfeiture 
rule applies in cases of suicide?’ by confining its provisions to cases 
involving the unlawful killing of “ another.” The same: subsection 
contains a more obscure limitation which illustrates the difficulty of 
trying to crystallise a simple rule out of the fluid stream of public 
policy. The Act is said to apply only to cases where the common law 
rule prevents a person “ acquiring ’’ a benefit as a consequence of the 
killing. The common law rule, of course, is wide enough to meet the 
circumstances where a person “ keeps ” an interest by his own homicide 
—preventing an interest he enjoys passing to the next limited successor— 
thus, a gift to A but if she marries while B is living then to C. If A kills B 
- In order to marry and keep the interest the common law rule would 
undoubtedly create a forfeiture for C’s benefit. The statutory rule, at 


14 Note 3 above at p. 156. 

15 Note 3 above, at p. 774 where the judicial discretion is spelt out as follows: “ It is not 
the label which the law applies to the crime which has been committed but the nature of 
the crime itself which in the end will dictate whether public policy demands the court to 
drive the applicant from the seat of justice. Where the line is to be drawn may be a difficult 
matter to decide but what this court had to determine is whether in the present case what 
this applicant did was sufficient to disentitle her to her remedy.” 

16 s, 1 (1). 

17 In doubt since the passing of the Suicide Act 1961, s. 1. 
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Jeast without strain to the English language, does not apply to this case, 
and a new injustice is possible where a statutory discretion applies 
to some incidences of the forfeiture rule and-a common law rule to 
others. 

Finally section | (2) contains a further exclusion of some cases in 
which the common law rule operates. The Act is extended to benefit 
parties to homicide but not parties to inchoate crimes of homicide— 
conspiracy, incitement and attempt, The Act, thus, applies only to cases ` 
where the unlawful act does result in death. Yet the common law rule is 
not so narrow—it would apply without doubt to benefits resulting from 
one’s unlawful act of assault, grievous bodily harm or attempted murder. 
Such benefits can readily flow from insurance policies of the family 
protection or “‘ key man ” types—why should the legislature provide 
relief from forfeiture in such a partial fashion? . 


The Definition of Property in Section 2 (4) 


The Act in this subsection specifies the property interests in respect of 
which the “ justice of the case ” discretion can be expected. Most are 
straightforward but the draftsman’s zest for definition leads to the 
inevitable curiosities and omissions. For example it takes some 
unravelling to see how the Act applies to the benefit of insurance policies 
or insurance schemes. Neither receive a mention though the following 
situations may be discerned: 

(i) If the offender is the insured under a policy on the deceased's life 
then the Act will not apply as this species of property is not 
mentioned in section 2 (4); 

(iil) if the offender is the beneficiary of a trust of a policy or insurance 
fund maturing on the deceased’s death then this benefit will fall 
under section 2 (4) (b) being “ property .. . held on trust for any 
person,” and the Act will apply; 

(iit) where the insurance monies fall into the deceased’s estate then 
they will be part of the property within section 2 (4) (a) (i) passing 
under his will or intestacy and again the Act will apply; 

(iv) if the offender had before the death of the deceased become 
entitled to the insurance money other than under a trust, e.g. by 
assignment of the benefit or by a nomination under a fund not 
held as a trust fund then that interest is not one to which the Act 
applies (unless he became entitled by way of a donatio mortis 
causa). 

The definition of property includes property which is “ before the 

death held on trust for any person.” +8 This will include situations where 

a beneficial interest is accelerated as a result of a killing; cases where — 
forfeiture would affect operation of the jus accrescendi and, as indicated 
already, trusts of insurance or pension funds. This provision, though on 
the whole clear and extensive in its operation, again contains 
opportunities for unexpected inequality to result. The relief given under 





18 5, 2 (4) b). 
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this paragraph is available only where the offender would acquire 
property as a result of the death but is prevented from doing so by the 
forfeiture rule. It is possible, however, though admittedly unlikely, for a 
beneficial interest under a trust to be merely accelerated by an unlawful 
homicide, and fall into possession when some other condition or death 
later occurs. For example suppose property is limited to A for life then 
to B for life and then to C and C is guilty of the homicide of B. If then 
subsequently A dies the policy behind the common law rule is wide 
enough to work a forfeiture against C in such a case. However, no 
statutory relief is possible because this property interest is not one 
acquired as a consequence of the unlawful death and so section 2 (4) (b) 
does not, at least without a very strained interpretation, apply. This 
particular lacuna is admittedly of little practical importance but it does 
illustrate the difficulty facing an Act which tries to spell out boundaries 
of operation to a flexible policy based common law rule. 

Lastly before leaving the definition of property it is worth singling out 
the odd inclusion of donatio mortis causa. 1° Other cases where succession 
takes place in England “ dehors ” the will seem not to be included. 
For example fully secret trusts are excluded from section 2 (4) (b) 
because there is no property which before the death was held on trust for 
any person,” and from section 2 (4) (a) because the property does not 
pass under a will or intestacy. The inclusion of donationes is unlikely to 
have any great practical operation. There will not be many cases where 
the offender has been made a gift by the deceased conditional upon his 
death.2! One such case where the death which occurs is the’one actually 
contemplated may be where the deceased had foreseen his death at the 
hands of A and made a donatio to B and then A and B together killed 
him in circumstances of unlawful homicide to which the Act applied. 


Limitation Periods under the Act 


So. far as the basic discretion under section 2 is concerned limitation 
periods are complicated. The key provision is section 2 (3): 


“In any case where a person stands convicted of an offence of 
which unlawful killing is an element, the court shall not make 
an order under this section modifying the effect of the forfeiture 
rule in that case unless proceedings for the purpose are brought 
before the expiry of the period of three months beginning with 
his conviction.” 


The first oddity is that it appears there is no such limitation period 
where no person has been convicted of an offence although the forfeiture 
rule and the Forfeiture Act undoubtedly apply in such a case.” The 
provisions also appear ambiguous in one important regard. It is not 





19 See s. 2 (4) (a) (iii). 

20 See, e.g. Re Young [1951] Ch. 344. 

21 For donatio to operate the death need not be the one contemplated; see Wilkes v. 
Allington [1931] 2 Ch. 104 and Mills v. Shields (No. 1) [1948] LR. 367. 

22 Such as in Gray v. Barr, note 3 above where the “ offender ” had been acquitted in 
the previous criminal trial. 
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clear whether the person who stands convicted of the homicide and the 
applicant under the Act for relief are required to be one and the same 
person. An example will illustrate the oddities of result to which this 
ambiguity can lead. 

‘Imagine a quarrelsome family where three children A, B and C 
conspire against and kill their aged mother who dies intestate. In 
respect of their inheritance section 2 may benefit each of these children. 
For some reason or another C may be convicted of homicide and A and 
B acquitted. Does the three-month limitation period which undoubtedly 
runs against C also run against A and B? Section 2 (3) simply requires, 
for the three-month period to run, that there should be a person who 
“ stands convicted.” There is nothing in the subsection to confine the 
three-month period to a claim by A alone. It might be argued that the 
words “in that case” and “ his conviction ’’ used in the subsection 
indicate a prediliction for the narrower construction limiting the 
application of the provision to a claim by A. It certainly seems in 
accordance with common sense for the narrow construction of this 
provision to be correct for it is easy to imagine a case where the fortunes 
of the parties to a homicide are not so inextricably linked as the three 
children in the example. 

An even more curious result may follow where the conviction of one 
party is quashed. The same example can be used. Once A’s conviction is 
quashed then a three-month limitation period which has started to run 
and is not complete will undoubtedly cease to run. However, if the 
three-month period has run before A’s conviction is quashed then the 
question arises whether A’s claim (or even B’s or C’s if the period applied 
to them) is then revived for there is then no person who “ stands con- 
victed ”? of an offence of which unlawful killing is an element. The 
same “‘ now we see it, now we don’t ” effect is produced by the operation 
of section 5 of the Act. If A in the example had been convicted of murder 
the Act would not have applied to him, but it would have applied to B 
and C as section 5 is confined to “a person who stands convicted of 
murder.” If A on appeal has his conviction quashed and a conviction 
for manslaughter substituted then the Act now applies to give him the 
possibility of relief. In this case, however, we are left in doubt as to 
whether the limitation period under section 2 (3) applies from the date 
of his conviction for murder or of his partially successful appeal. The 
former appears to be the case on a literal reading of section 2 (3). There 
is, however, an accidental way out of this absurd result in section 5 
which provides that “ nothing in this Act affects the application of the 
forfeiture rule.in the case of murder.” Perhaps the “ nothing ” includes 
the limitation period under section 2 (3) which will start running only 
when A stands convicted of manslaughter. 

Other unintended complexities can flow from the relationship 
between different relieving provisions in the statute. A good example is 
cases to which the “justice of the case’’ test under section 2 and the 
provisions of section 3 may both be relevant. The case may be imagined 
of a man who has dependent adult children and also a wife who conspire 
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together to kill him by a crime amounting to manslaughter and who 
leaves all his property to his children. In this case the children may have 
a claim for relief under section 2 to which section 2 (3) may apply 
depending on which, if any, at any time stand convicted of any offence 
of homicide. The wife, or indeed any of the children, may have a claim 
under the Inheritance (Provisions for Family and Dependants) Act 1975 
to which the elastic limitation provisions under that Act will apply *° 
and which will of course depend on the outcome of the section 2 
application(s). In addition the widow may have a claim under section 4 
to which the limitation period and discretions applicable as well as the 
different procedures will be those set out in the statutory instruments 
made from time to time under that provision. 


Conclusion 


It is hard to escape the conclusion that the reformer and the draftsmen 
together in this short piece of legislation have simply added statutory 
distinctions and needless complexities to what is already an area of fine 
moral distinction which the common law has approached in a pragmatic 
fashion which might, in the result, produce an acceptable approximation 
of the unattainable perfect justice. The reform contained in this short 
Act seems complex and partial in effect. It may, if the judiciary are 
suitably swayed by the unstated but implicit preference for “ individual 
justice ’’ which the Act is intended to enshrine, produce the occasional 
reward of relief from the calamities of tragic circumstances which the 
erstwhile common law did,not provide. It must not be overlooked that 
under the Act 4 the court in exercising its new discretion is permitted to 
mitigate in part the effect of a forfeiture whereas at common law the 
forfeiture rule either applied in toto or not at all. Thus, in any particular 
case forfeiture may be relieved in respect of some only of the property 
interests involved or only partially in respect of any property interest. 
This provision, at least, allows a nicer justice to be achieved and may 
help to prevent the Act becoming merely a fruitful source of examination 


room scenarios. 
PHILLIP H. KENNY* 





23 See note 9 above. 
24 5, 2 (5). 
* Head of Law School, Newcastle upon Tyne Polytechnic. 


NOTES OF CASES 


DEFINING THE DUTY OF THE SUB-BAILEE 


IN several decisions in the modern law of negligence, the defendant’s 
assumption of a consensual obligation towards one person has been 
accompanied by the creation of a comparable duty of care towards 
another. While it may yet be unsafe to regard these cases as a decisive 
assault on the doctrine of privity, in some respects the ulterior duty of 
care does show some contractual characteristics.2 Certainly it can often 
be said that without the original contract the defendant would not have 
entered the relation of proximity which made the plaintiffs loss 
foreseeable. The question may therefore arise, whether the terms and 
circumstances of that contract can effectively negate or modify the duty 
owed to the third party. In most cases privity'will rule out any question 
of a contractual modification. The problem is rather to identify the 
conditions on which certain duties of care arise, and their conceptual 
foundation. Are they founded essentially on foresight, or do they 
depend upon a voluntary assumption of responsibility ? Can the frontiers 
of the defendant’s primary undertaking define the duty he owes to 
someone other than the person to whom that undertaking was given? 
There has been little judicial exploration of this question. An innova- 
tive but rather impressionistic response to contemporary demands 
confronting the tort of negligence has left the original nature of certain 
classes of non-contractual duty of care ambiguous or obscure.® Only 
recently, in Junior Books Ltd. v. Veitchi Co, Ltd.,4 has an appellate court 
shown itself specifically aware of the relevance of the primary contract in 
demarcating the scope of an ulterior Jiability in tort. Even here, the 
House of Lords did little more than acknowledge the possibility of an 
extra-contractual application of the terms of the contract itself. At one 
time, however, it seemed that a helpful analogy might be derived from - 
the law of baitlment. In Johnson Matthey & Co. Lid. v. Constantine 
Terminals Ltd.’ Donaldson J. held that a principal bailor, who sued 
an ultimate bailee for breach of the latter’s duty to safeguard the goods 
against theft, was bound by the essential terms of the subsidiary 
bailment although their imposition did not result from any authority in 
the intermediate bailee. Regrettably, this decision has been largely 


1 The leading examples are probably Ross v, Caunters [1980] Ch. 297; J.E.B. Fasteners 
Ltd. v. Marks Bloom & Co, [1981] 3 All E.R. 289; [1982] The Times, July 24 (C.A); 
Yianni v, Edwin Evans & Sons [1981] 3 All E.R. 592; Junior Books Ltd. v. Veitchi Co. Ltd. 
[1982] 3 W.L.R. 477 (H.L.). See also Standard Chartered Bank v. Walker [1982], 3 AN E.R. 
938 (C.A.). 

2 e.g. in the type of damages awarded and the question of an expectation interest: see 
Ross v. Caunters [1980] Ch. 297: cf. Scott Group Ltd. v. McFarlane [1978] N.Z.L.R. 553. 

3 Contrast, for example, the different views of Lord Denning M.R. and Salmon L.J. in 
Minister of Housing and Local Government v. Sharp [1970] 2 Q.B. 223. The same may be 
said of some decisions where the court felt unable to discern a duty of care: e.g. Moorgate 
Mercantile Co. Ltd. v. Twitchings [1977] A.C. 890 CH.L.). 

4 [1982] 3 W.L.R. 477 (H.L,). 

5 [1976] 2 Lloyd’s Rep. 215; Palmer, Bailment, pp. 819 et seq. 
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neglected.® A recent decision of the Court of Appeal fails. to pursue the 
implications of Donaldson J.’s approach or to provide any analysis of 
the wider issues in the law of negligence at large. Although concerned 
with bailment, it is decided purely on the question of foresight in 
negligence, to the corresponding detriment of bailment and negligence 
alike. 

The facts of Awad v. Pillai ” are simple and the judgments remarkably 
laconic. Awad bailed his car to Pillai to be resprayed. Pillai lent the car 
without atithority to Averil Nathanielsz, whose own car was also with 
Pillai for respraying. In handing it over, Pillai led Nathanielsz to believe 
that the car was his own and that he had insured it. Nathanielsz drove 
the car negligently and it was written off. Awad sued both her and Pillai 
for the damage but Pillai disappeared. Judge Lipfriend held Nathanielsz 
innocent of conversion but liable in negligence to Awad. She now 
appealed to the Court of Appeal. - 

Nathanielsz argued that she should owe no duty of care to Awad, of . 
whose existence and ownership she neither knew nor had cause to know. 
Her defence was based on a straightforward reading of Lord Atkin’s 
speech in Donoghue v. Stevenson.’ Awad was not, in her submission, 
someone so closely and directly affected by her conduct that she should 
reasonably have contemplated him as being thus affected. Nathanielsz’s 
(presumably reasonable) belief in Pillai’s ownership of the car removed 
Awad from the area of the duty of care. Counsel further cited 
McLoughlin v. O’ Brian ? as authority for the view that even a foreseeable 
victim of an act of carelessness may fall beyond the scope of the liability 
in negligence. 

The court dismissed the appeal. The only member to deliver a 
reasoned judgment was Waller L.J. and he declared simply that the 
person most closely affected by Nathanielsz’s negligence was the owner 
of the car. Awad was within the range of duty owed by Nathanielsz and 
she was liable to him. Each member of the court expressed sympathy for 
her, Donaldson L.J. venturing the hope that “ the true villain ” Pillai 
would be brought to account. 

With respect, this approach fails to do justice to the i issues raised by 
the case. A closer regard for Nathanielsz’s potential position as bailee 
would have produced a more useful and satisfying decision. This is 
important because, despite their apparent novelty, the broad facts may 
not be uncommon.” 

It seems quite clear that the lack of authority in an intermediate bailee 
to create the subsidiary bailment does not of itself preclude the 





_ $ Cf. The New York Star [1980] 3 All E.R. 257 (P.C.), where a possible application of 
Donaldson J.’s decision did not, in the event, fall to be considered. 

7 [1981] The Times, June 6. 

8 [1932] A.C. 562. i 

® [1981] 2 W.L.R. 1014 (C.A.); the decision has since been reversed by the House of 
Lords [1982] 2 All E.R. 298. 

10 The problems arising from the fact that the possessor of a motorvehicle may not be 
its owner extend beyond questions of nemo dat to third-party liens and damages payable 
by third-party tortfeasors: for a recent example of the last of these, see H.L. Motorworks 
(Willesden) Ltd. v. Alwahbi [1977] R.T.R. 276 (C.A.). 
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identification of the party to whom he delivers possession as a sub- 
bailee. It thus follows from Morris v. C. W. Martin & Sons Ltd. that if 
Nathanielsz had known of Awad’s ownership, or had impliedly 
consented to that relation, she would normally have owed him a duty of 
reasonable care. But it seems equally clear that the circumstances of the 
sub-bailment, and in particular the manner of its creation, can modify 
the sub-bailee’s duty towards both the original and the intermediate 
bailor. Thus in Morris the fact that the sub-bailee was rewarded by the 
intermediary made him a bailee for reward to the owner as well as to the 
intermediary himself; and in James Buchanan & Co. Ltd. v. Hay’s 
Transport Services Ltd.'° the absence of reward made the ultimate 
possessor, in his duty to the original bailor, a gratuitous bailee. The 
ultimate bailment may also affect the original bailor’s right of recovery 
when it contains exclusion clauses: either if the original bailor consented 
to their imposition 14 or even if he did not, provided in the latter event 
that such terms represent an essential part of his consideration for 
assuming possession and the duty which the original bailor seeks to 
enforce is one that would not have arisen had possession not been 
assumed./° Again (to take a more extreme example) if the intermediate 
bailor forced the sub-bailee to take possession against his will, it seems 
beyond doubt that the sub-bailee’s responsibility towards intermediate 
and original bailor alike should be that of a mere involuntary’ bailee.!® 
A similar principle may apply when the sub-bailment transaction justifies 
a lower standard of safekeeping on the part of the sub-bailee than 
would otherwise be exacted as opposed to an outright displacement of 
any duty of care.?’ 

Similar considerations should apply when the sub-bailee is unaware of 
the head bailor’s existence. The terms upon which the former assumes 
possession should be capable of defining his duty towards the latter. 
If, therefore, it is a fundamental understanding of the sub-bailment 
transaction that the intermediate bailor is the owner and that the 
sub-bailee should owe a duty of care to him alone, the limits of his 
undertaking should prevail. There is considerable difference between a 
single and a plural responsibility for bailed property.1® The sub-bailee 
from whom a multiple duty is exacted against his consent may not 
unfairly be characterised an involuntary bailee.!® 


11 Palmer, op. cit. p. 786; Campbell Vehicle Sales Ltd. v. Machnig, unreported, N.S.W. 
Sup. Ct., May 22, 1978. 

12 [1966] 1 Q.B. 716. : 

13 [1972] 2 Lloyd’s Rep. 535; cf. The Winson [1981] 3 All E.R. 688 (H.L.). 

14 According at least to Lord Denning M.R. in Morris v. C. W. Martin & Sons Ltd. 
[1966] 1 Q.B. 716, 731. It may be argued that a special rule is justified in cases of bailment 
because of the proprietary quality of the transaction. 

15 Johnson Matthey & Co. Ltd. v. Constantine Terminals Ltd. [1976] 2 Lloyd’s Rep. 215. 

18 Cf. A.V.X. Ltd. v. E.G.M. Solders Ltd. [1982] The Times, July 17. 

17 See, e.g. Mayfair Photographic Supplies (London) Ltd. c. Baxter Hoare & Co. Ltd. 
{1972} 1 Lloyd’s Rep. 410; Palmer, op. cit. pp. 817-818; and cf. the curious case of Linton v. 
Haynes and Facey (1974) 21 W.L.R. 255. 

8 Notwithstanding ss. 7 and 8 of the Torts (Interference with Goods) ‘Act 1977, it is 
plain that a bailee with two bailors is at a disadvantage compared with a bailee with 
merely one. 

19 This has some important implications from the point of view of the Unfair Contract 
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There are signs of such reasoning in the sub-bailment cases. In 
Morris, in Lee Cooper v. Jeakins,™ and indeed in the much earlier 
Meux v. G.E. Railway ? the finding of liability in the ultimate possessor 
was accompanied by observations that he knew that someone other than 
the immediate deliveror was the owner. Until Awad v. Pillai there seems 
to have been no case holding the sub-bailee liable in which he neither 
knew or ought’reasonably to have known of the original bailor’s 
existence.?3 _ 

The ultimate question is whether a sub-bailee’s duty of care is based 
upon a voluntary undertaking (with any correlative limitation of his 
scope of duty) or upon the simpler notion of proximate foreseeability 
expressed by Donoghue v. Stevenson.** Curiously, there is a decision 
from a New South Wales District Court which seems to support the 
latter approach.** But even there it does not appear that the identity of 
the owner was a fundamental factor in the sub-bailee’s entry upon 
possession. The better conclusion must be that since bailment is a 
relation which depends for its very existence upon the bailee’s consent, 
the fundamental assumptions upon which the bailee consents to take 
possession can determine his liability to all those (and not merely the 
immediate deliveror) who have an interest in the goods. Donaldson J., 
admittedly, appeared to contemplate limiting this power of universal : 
definition to duties which could only arise upon an assumption of 
possession, thereby including the duty to guard against theft but 
excluding the duty to abstain from negligent damage.** But even 
liability for the latter depends upon proximity, and a sub-bailee who 
would not have entered into the relation of proximity had he known of 
the owner’s existence may have an equally strong claim to immunity 
from action by him. 

This 1s not to suggest that the final result in Awad v. Pillai was 
necessarily wrong. Nathanielsz presumably knew that someone would 
suffer from her negligence, and it could be argued that the only way in 
which that suffering differed from what she reasonably expected lay in 
the specific victim and the measure.?’ Conversely, it seems improbable 
that Nathanielsz would ever have agreed to use the car had she known 
that it was Awad’s and uninsured. It may be conceded that liability for 
negligence in general depends only upon the foreseeability of the 
injury, and not upon the identification of the particular sufferer 2°: 
Terms Act 1977: see Palmer and Yates (1981) 40 C.L.J. 108, 126-134, and Palmer (1978) 
128 N.L.J. 915-916. Cf. A.V.X. Ltd. v. E.G.M. Solders Ltd. [1982] The Times, July 7, a case 
of bailment by concealment. 

20 [1966] 1 Q.B. 716, 731. 

21 11967] 2 Q.B. 1, 8. 

22 [1895] 2 Q.B. 387. 

23 Cf. Helsonv. McKenzies (Cuba St.) Ltd. [1950] N.Z.L.R. 878. 

24 [1932] A.C. 562. 

25 Lee & Sons Pty. Ltd. v. Abood (1968) 89 W.N.(N.S.W.) (Pt. 1) 430. 


28 Johnson Matthey & Co. Ltd. v. Constantine Terminals Ltd. [1976] 2 Lloyd’s Rep. 
215, 222. 

27 If the car were insured for her to drive it, someone presumably would have had to pay 
an excess sum and possibly lose a no-claims bonus in the event of damage. 

28 See generally Clerk & Lindsell, Torts (15th ed.), p. 497: “ As a general rule it is not 
necessary that the plaintiff should have been within the defendant’s contemplation as an 
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certainly a negligent driver who collides with A’s van cannot escape on 
the ground that he reasonably believed that the van belonged to B. 
Liability in bailment, however, can and should be affected by the 
circumstances of possession. Even in its non-contractual dimension it 
more closely resembles a contractual responsibility than a pure liability 
in tort. On occasions this may even increase the sub-bailee’s duties 
towards a non-contractual‘bailor.®® In failing to consider the relevance 
of the state of mind with which the defendant took possession of the 
car, the court in Awad v. Pillai neglected not, only an important issue in 
the law of bailment but, ultimately, a most significant question as to 
the basis of liability in tort. 

How can such issues be properly resolved in the future? It is a 
commonplace that the law still recognises many situations in which the 
fact that one party’s acts could reasonably be contemplated as likely to 
injure another does not generate towards that other a duty to take care. 
It is submitted that membership of that group should demonstrably be 
enjoyed by any defendant who is sued upon an inherently consent- 
based obligation by a plaintiff towards whom he did not consent to 
undertake that obligation at all. A prime area for this reduction of the 
normal duty, outside the law of bailment, may be the situation where an 
ultimate consumer of materials or services sues in negligence for the 
original supplier’s defective manufacture or workmanship, which has 
resulted in economic loss to him. In such a case, the contract whereby 
the task of production or workmanship was originally commissioned 
may be highly material in determining the identity of the product as 
substandard and in characterising the process of its production as one 
involving negligence on the part of the defendant contractor. It would 
be unrealistic and excessively doctrinaire to refuse to allow responsibility 
in tort to be governed by a contractual undertaking so clearly essential 
-to the genesis of the underlying duty; and recent authority now betrays 
an emerging recognition that such contractual factors may indeed be of 
crucial declaratory value, in prescribing the measure (if any) of a 
resultant duty of care to third parties.2° To an extent this submission 
may be fortified by the propensity to regard trespassory status as 
conclusive as to the duties of all those who are engaged upon the land in 
question and not merely to those of the occupier.*! If further authority 
be required from the law of negligence, it is submitted that this can be 
found in the second of Lord Wilberforce’s principles for determining 
the existence of a duty of care in Anns v. Merton London -Borough 


identified individual. It is sufficient if he was any one of a number of persons who might 
foreseeably have been injured by the defendant’s act.” See also Junior Books Ltd. ~v. 
Veitchi Company Ltd. [1982] 2 W.L.R. 477, 482, per Lord Fraser of Tullybelton. 

9 See generally Palmer, op. cit. pp. 821-828. 

30 Junior Books Ltd. v. Veitchi Co. Ltd. [1982] 3 W. L.R. 477, 482-483, per Lord Fraser 
and pp. 494-495, per Lord Roskill; cf. Lord Keith of Kinkel at p. 486 and Lord Brandon of 
Oakbrook at pp. 499-500, who takes the converse view that the difficulty involved in taking 
a necessarily full account of such contractual standards of definition constitutes a powerful 
reason against extending liability in negligence to such situations in the first place. 

31 British Railways Board v. Herrington [1972] A.C. 877, 914, per Lord Wilberforce, 
929, per Lord Pearson. See generally Winfield & Jolowicz, Tort (11th ed.), p. 214; cf. 
Pannettv. P. McGuiness & Co. Ltd, (1972]2 Q.B. 599, 
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Council.** The bailee, for example, who did not realise when taking 
possession that he might owe such a duty towards some ulterior 
proprietor as well as towards the immediate bailor, and would not have 
consented to undertake that duty had he been informed of the position 
at the time, is someone with regard to whom there are clear considera- 
tions “ which ought to negative, or to reduce or limit the scope of the 
duty,’ while the owner is someone within the class of person to whom it 
should not be owed. The degree to which this approach can be legiti- 
mately invoked outside the law of bailment (for example, to alleviate 
the difficulties of a defendant in a case like Yianni v. Edwin Evans & 
Sons *°) remains very much an open question, but we submit that it 
merits consideration. ; 

Nobody could claim that Awad v. Pillai is a major contribution to our 
jurisprudence. Its facts are significant, however, because it accentuates 
the divergence between foresight and undertaking in consensual 
transactions which impose a duty of reasonable‘care. It is to be regretted 
that the court missed an opportunity to develop its principles of 
demarcation between the two. 

N. E. PALMER* 
J. R. MuRDOCcHt 


VIOLENT SELF HELP 


THIS year’s criminal statistics ? reveal a further increase in violent crime 
and another fall in the proportion of violent offences “ cleared up.” 
This trend prompts consideration of the extent to which the criminal 
law should permit self help beyond the present boundaries of 
self-defence./* Two recent cases bear on this concern. - 

In brams, the appellant and his fiance had been subjected to weeks 
of physical and psychological abuse of a gravity unparalleled, according 
to Lawton L.J., in previous cases. On two occasions the appellant 
unavailingly sought police assistance. Finally, seven days after the last 
bout of humiliation, the appellant killed his tormentor whilst the latter 
was asleep. At the trial for murder the issue of provocation was with- 
drawn from the jury, a ruling upheld by the Court of Appeal. Lawton 


32 [1978] A.C. 728, 751-752. Cf. the unsuccessful contentions advanced by the 
respondent builders in Batty v. Metropolitan Realizations Ltd. [1978] 2 All E.R. 445, 
esp. at 455-456, per Megaw L.J. It seems that, in the law of negligence at large, an alleged 
contractual definition of the duty will normally fail in cases of actual or threatened 
physical í injury at least: cf. ss. 2 (1), 13 (1) of the Unfair Contract Terms Act 1977. 

[1981] 3 All E.R. 592 (assuming that an estate-agent in an equivalent situation took 
much more positive steps to make his level of responsibility plain in his contract with the 
building society). 

* Professor of Law, University of Reading. 

+ Lecturer in Law, University of Reading. 

1 The Times, March 13, 1982. 

la On the vulnerability of ethnic minorities to attack see Racial Attacks, Home Affairs 
Committee, January 27, 1982. And see too “ The Bradford Twelve ” case, The Times, June 
21, 1982 (jury finding of lawful excuse for the possession of petrol bombs manufactured 
as a response to racially motivated attacks). 

2 (1982) 74 Cr.App.R. 155. 

3 Ibid. at p. 159. 
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L.J. insisted that the issue of provocation only arose if the reaction to 
the provocation was strictly adjacent in temporal sequence to the last 
provocative incident.4 Furthermore, the defence was confined to 
impulsive reactions and would not accommodate a controlled decision 
to terminate an intolerable state of affairs.’ 

The defendant in Cousins? had been informed that one Kelly sought 
to kill him. He called at Kelly’s house armed with a sawn-off shotgun. 
Kelly was out but his parents were forcefully informed that the weapon 
would be used on their son at the earliest opportunity. The defendant 
was charged, inter alia, with, “ without lawful excuse mak{ing] to 
another a threat... to kill... a third person.” 7 It was argued at trial 
that the threat was tantamount to force used in reasonable self-defence/ 
prevention of crime as permitted by section 3 of the Criminal Law Act 
1967.8 The Court of Appeal ruled that the trial judge was in error when 
ruling that lawful excuse did not arise as “ the life of the defendant was 
not in immediate jeopardy.” The issue should have been put to the jury 
who were, the Court of Appeal emphasised, under the terms of section 3 
the sole judges of whether the making of a threat was reasonable in 
the circumstances.’ , 

Cousins may presage a considerable accommodation to the use of 
pre-emptive force whereas Jbrams reasserts restrictive dogma in the law 
of provocation. Could Ibrams have claimed to be acting in self-defence/ 
prevention of crime? There was every indication that the deceased 
would have continued to terrorise him. If a pre-emptive threat can 
raise the issue there seems no reason in principle why the same claim 
cannot be made for the more radical solution adopted by the appellant 
in Ibrams. Whether, in the words of section 3, it constituted ‘‘ such 
force as [was] reasonable in the circumstances ° is a matter for the 
jury who, in the absence of any overriding criterion of an imminent 
threat to the defendant, could not be prevented from considering the 
matter.!° However disproportionate the accused’s reaction may appear 
to the judge, he is not empowered to direct a conviction.U 

The brief judgment of the Court of Appeal in Cousins, lacking in 


a et 


4 Tbid. Lawton L.J. considered that too lax a view of this requirement had been taken by 
the trial judge in Davies [1975] Q.B. 691 and that Lord Diplock in Camplin [1978] A.C. . 
705, 716 had reasserted the former stringency in indicating the need for loss of self-control 
“ at the time of the act which caused the death.” With respect Lord Diplock’s words do 
not seem to tether the time of the killing to the time of the last provocative act. ° 

5 Ibid. at p. 160 citing Duffy [1949] 1 All E.R. at p. 932, Whether Lawton L.J. was 
_making proximity in time an element additional to loss of control is obscured by his finding 
that, ‘“‘ the matter is really concluded ” by the defendants lack of loss of self control at the 
time of the killing. 

6 [1982] 2 All E.R. 115. l . 

7 Contrary to s. 16 of the O.A.P. 1861, as substituted by Sched. 12 to the Criminal Law 
Act 1977. 

8 While the section makes no references to self-defence, dealing only with force used to 
prevent crime and effect arrests, at trial and in the Court of Appeal self-defence was 
accommodated within its'terms. See below. 

® Citing Att.-Gen. for Northern Ireland's Reference [1977] A.C. 105. 

10 Obviously there is a substantial difference between threatening to kill and killing, a 
distinction which Milno J. hoped would be emphasised to juries which, of course, concedes 
that the issue could go to the jury in a case such as Jbrams, : 

11 Stonehouse [1977] 2 All E.R. 909. k 
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examination of past authority and bereft of considerations of poli¢y,! 
“marks a shift in previous understanding. The plea of lawful excuse 
encompassed a dual assertion that the appellant acted in self-defence 
and in the prevention of crime and the court treated both aspects as 
covered bysection 3. The two strands are undifferentiated in the judgment 
the court seemingly being of the view that the common law right 
of self-defence has merged with the statutory entitlement to use force to 
prevent crime,!* whereas the draftsmen of section 3 14 and the courts 
thereafter 15 have treated them as separate categories of excuse/ 
justification. Under the influence of section 3 common law rules 
circumscribing the availability of self-defence have been collapsed into 
a general requirement of reasonableness 18 but the House of Lords has 
recently observed that self-defence is still premised on an immediate 
need for self-protection and will not accommodate aggressive pre- 
emptive action.?’ | 

Was the appellant in issuing his deterrent threat engaged in preventing 

crime? After Lavin v. Albert 18 there is now no scope for an argument, if 
there ever was,!? that the use of force for such a purpose is confined to 
those charged with enforcing the law and anyone assisting them. But 
the phrase “ prevention of crime’’ appearing, as it does, in a section 
which also deals with the public purpose of effecting arrests suggests a 
motivation going beyond self-protection. The section seems designed to 
exculpate conduct which is perceived by the actor as in the public 
interest or at least in the interest of particular third parties. The Court of 
Appeal, in construing it as a warrant to everyone to take the initiative 
against those who would offend them, has overturned restraints on 
violence which span the centuries. That the force so employed must be 
“ reasonable ” in the eyes of a jury is too uncertain in concept and likely 
application to afford an acceptable check. The appellant’s predicament 
should have featured merely as a matter of mitigation. 

Even that degree of accommodation to circumstances was not 
available in Jbrams given the mandatory life sentence for murder.?° 


į 


12 A review and analysis of issues which might usefully have been discussed is made by 
Ashworth in [1975] C.L.J. 282. - 

13 For a convincing refutation of such a view see Harlow [1975] Crim.L.R. 528. 

14 Cmnd. 2659, paras. 22-23. 

15 Julien [1969] 2 All E.R. 856; Devlin v. Armstrong [1971] N.I. 130; McInnes [1971] 3 
All E.R. 295; Att.-Gen. for Northern Ireland’s Reference, above. 

16 McInnes, above; Harlow [1974] Crim.L.R. 528, 533-538. 

17 Att-.Gen. for Northern Ireland’s Reference [1977] A.C. 105. “ The facts . . . are not 
capable of giving rise to .. . self-defence. The deceased .. . was running away ” (1977 
A.C. at p. 136). And this despite a finding (at p. 138) that the accused reasonably believed 
that the deceased was about to alert fellow armed members of the I.R.A. in the immediate 
vicinity who would threaten the military patrol of whom he was a member. And see too 
Devlin v. Armstrong [1971] N.I. 130. 

18 (1982) 74 Cr.App.R.16. 
~ 19 Duffy [1967] 1 Q.B. 63. 

20 The Court of Appeal regretted that its decision in Jbrams entailed life imprisonment 
for a person who, given an adequate response by the police, would not have offended. 
The lack of police reaction concerned the court ((1982) 74 Cr.App.R. at p. 156) and 
Lawton L.J. recommended that a copy of his judgment should be sent to the Home Office. 
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The attractions of a complete flexibility in sentencing are considerable °! 
but run counter to the still strongly-entrenched view that murder 
should be marked off as a crime attracting a unique sanction.” The 
jury’s recommendation of mercy in Jbrams ** suggests a compromise 
first canvassed before the Royal Commission on Capital Punishment *4 
and which was the subject of recent and favourable juducial comment.” 
A discretion would be reposed in the judge to impose a sentence other 
than life imprisonment if the jury though convicting of murder find that 
there are “ extenuating circumstances,” i.e. “a fact associated with 
the crime which serves to diminish morally, albeit not legally, the degree 
of a prisoner’s guilt.’?® The issue would arise after conviction with both 
counsel addressing the jury who would in turn be directed by the judge 
and instructed to specify any extenuating circumstances that they find. 
The judge would be entitled to disregard any finding of extenuating 
circumstances and impose a life sentence. The reform acknowledges the 
state of public opinion concerning the appropriate sentence for 
murder 27 whilst allowing a cross-section of the public to recommend the 
displacement of the mandatory ‘sentence in particular cases. Its enact- 
ment would have entailed that the appellant in Jbrams would not now, 
once again, be awaiting executive action. 


G. R. SULLIVAN* 


JUDICIAL REVIEW OF MAGISTRATES’ REFERENCES 
TO THE EUROPEAN COURT 


R. v. Plymouth Justices, ex p. Rogers,’ involved an application for a 
judicial review of a magistrates’ decision to stay proceedings and refer 


questions to the European Court of Justice for a preliminary ruling 


under Article 177 of the E.E.C. Treaty. 

The case, in which the Divisional Court discussed the application 
raises two points of interest: magistrates’ right of recourse to the 
preliminary rulings procedure, and the scope of the supervision of its 
exercise. 

The E.E.C. provisions do not deal with appeal or review of an order 
or a refusal to refer, but the European Court has already considered 
this issue. 





21 Advisory Committee on the Penal System, Sentences of Imprisonment: A Review of 
Maximum Penalties (H.M.S.O., 1978). 

22 C.L.R.C. 12th Report, Cmnd. 5184; C.L.R.C. 14th Report, Cmnd. 7844, paras. 
42-63. 

23 (1982) 74 Cr.App.R. at p. 158. 

24 Cmnd. 8932, paras. 584, 585. The proposal in its original context involved, of course, 
a compromise between retention and abolition of the death penalty. 

25 4rt.-Gen. for Northern Ireland’s Reference [1977] A.C. 105, 152, per Lord Simon. 

28 Cmnd. 8932, para. 584. 

27 As public opinion seemingly favours the death penalty presumably it approves the 
mandatory life sentence as the most draconian alternative on current offer. Whatever the 
intrinsic merit of majority opinion on penal matters regard must be had to it when esti- 
mating the political feasibility of the proposal discussed above. 

* Lecturer in Law, University of Durham. 

1 [1982] 3 W.L.R. 1; [1982] 2 All E.R. 175. 


i 


82 ; THE MODERN LAW REVIEW [Vol. 46 


The magistrates made their decision when hearing an information 
which involved a charge against the respondent that as the master of a 
boat not registered in the United Kingdom he was in breach of E.E.C. 
Regulation 2527/80 ? and of the Fishing Nets (No. 2) Order (1980) 3? as 
amended.* The prosecution alleged that he carried within British fishery 
limits a net so adapted as to obstruct or diminish the mesh in contra- 
vention of these rules. 

Save for the effect ascribed to it by the prosecution, the respondent 
admitted possession of the net and the evidence against him. At the 
_ Close of the prosecution case he submitted that there was no case to 
answer since the regulations were invalid. This was contested by the 
prosecution which prompted the respondent to request an adjournment’ 
and reference to the European Court. The magistrates acceded despite 
the prosecutor’s objection that all the facts should be ascertained before 
any reference. 

‘The applicant’s principal argument was that the necessity of a 
referral could not be ascertained since an issue of fact was outstanding. 
Lord Lane C.J. acknowledged that in appropriate circumstances a 
magistrates’ court had jurisdiction to refer questions under Article 177 ë 
and maintained that, provided magistrates had not misdirected 
themselves in Jaw or acted unreasonably, the Divisional Court 
could not interfere with their view that a reference was necessary to do 
justice. 

The European Court has held that a national court’s decision to refer 
questions under Article 177 remains subject to the remedies normally 
available under national law. However, when a decision to refer is 
quashed or annulled by a superior court and the case is remitted to the 
inferior court, the latter “‘ must be free, if it considers that the ruling on 
law made by the superior court could lead it to give judgment contrary 
to Community Law, to refer to the Court questions which concern it.” $ 
It has affirmed that “ a rule of national law whereby a court is bound on 
points of law by the rulings of a superior court cannot deprive the 
inferior courts of their power to refer to the Court questions of inter- 
pretation of Community Law involving such rulings.” 7 

The European Court proceeds with the preliminary rulings procedure 
as long as the request has ‘not been withdrawn by the referring judge or 
quashed by a superior court.* However, on notification of an appeal and 


2 O.J. 1980, L. 258/1. 

3 S.I. 1980 No. 1994. 

4 Fishing Nets (No. 2) (Variation) (No. 5) Order, S.I. 1981 No. 906. It may be recalled 
that the European Court found the U.K. in breach of its E.E.C. obligations for 
implementing without prior consultation with the Commission Statutory Instruments 
relating to sea fisheries conservation measures. See, e.g. Cases 141/78, France v. U.K. 
[1979] E.C.R. 2923; 32/79, Commission v. U.K. [1980] E.C.R. 2403; 804/79, Commission 
v. U.K. [1981] E.C. R. 1045; 269/80, R. v. Tymen [1982] C.M.L.R. 111. 

® Rheinmûhlen [1974] E.C.R. 40, contrary to Warner A. G. 

8 Ibid. at p. 39. 

? Ibid. at pp. 38-39. 

8 Case 127/73, SABAM [1974] E.C.R. 51, 62; Case 106/77, Simmenthal [1978] E.C.R. 
629, 642. 
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deferred execution of the order to refer, it will suspend judgment and 
await the outcome of the appeal.’ 

In support of his principal argument the respondent in R. v. Plymouth 
Justices relied on Lord Denning M.R.’s guideline in Bulmer v. 
Bollinger 1° that “ As a rule you cannot tell whether it is necessary to 
decide a point until all the facts are ascertained. So in general it is best 
to decide the facts first.” 4 

Lord Lane C.J. endorsed this approach but drew attention to Lord 
Denning’s qualification. His view was that ordinarily it would be highly 
undesirable to refer until all the evidence had been called and it was 
clear that there was no question of acquittal on the facts. In this case, 
Lord Lane C.J. considered that only technically an issue of fact remained 
and on its facts any distinction between the position at the end of the 
prosecution’s case and after the defence had had an opportunity to call 
its evidence was unreal. He also endorsed the respondent’s view that 
“in a criminal case a defendant was entitled to have a decision as to 
whether there was a.case to answer before he was called upon to 
lead evidence.” 12 

The European Court will not interfere with the stage of the pro- 
ceedings and circumstances in which a decision to refer is made and will 
not say that a reference is precocious or premature. Indeed, in Irish 
Creamery Milk Suppliers Association, it declared that it is for the 
national court to decide at which stage it is appropriate for it to refer.’* 

The Court acknowledged ‘that it might sometimes be convenient for 
the facts to be established and questions of purely national law settled at 
the time of the reference to enable the Court of Justice to have regard to 
all relevant features of fact and law. But these are only guidelines which 
the Court itself noted did not in any way restrict the national court’s 
discretion as to the stage in the proceedings at which it requires a 
preliminary ruling. The decision to refer, it considered “ must be 
dictated by considerations of procedural organisation and efficiency to 
be weighed by that court.” 14 

The problem of the stage in the proceedings at which a reference is 
appropriate has mainly been raised in relation to undefended actions or 
where the defendant was not heard. In Simmenthal the Court said that 
although Article 177 does not require a reference in defended pro- 
ceedings, the proper administration of justice may require a reference 
only after both sides have been heard but it added that it was for the 
national court alone to assess this.1® 


® Case 31/68, Chanel [1970] E.C.R. 403. In Bosch, however, the Court held that under 
Article 177 it need not discover whether the national judge’s decision acquired the force of 
res judicata under national law [1962] E.C.R.’45, 50. In both Cases 813/79, Dymo Industries 
and 822/79, Zanardi (unreported) the Court suspended the preliminary rulings procedure 
on the referring court’s anticipation that appeal was lodged against their decision to refer. 

10 [1974] 2 All E.R. 1226. 

11 Jbid. at p. 1235. See also Templeman L.J. in Polydor v. Harlequin [1980] 2 C.M.L.R. 
413, 426. Pennycuick V.-C. in Van Duyn v. Home Office [1974] 1 C.M.L.R. 347, 356. 

12 11982] 3 W.L.R. 1,7.’ 

13 Joined Cases 36 &'71/80 [1981] E.C.R. 735, 748. 

14 Jbid, See also Kenny v. Insurance Officer [1978] 1 C.M.L.R. 181, 185. 

16 Case 70/77 [1978] E.C.R. 1453, 1468. 
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Appraisal of necessity has always been reserved by the European 
Court exclusively for the referring judge. In Tedeschi it held that a 
national court or tribunal which made a reference was presumed to 
consider this necessary to enable it to give judgment.1° 

In Redmond the Court explained that so far as division of jurisdiction 
between national courts and the Court of Justice under Article 177 is 
. concerned, the former, with its knowledge of the facts and arguments 
advanced and task of giving judgment, can best appreciate the legal 
question before it and the necessity for a preliminary ruling.1? l 

These pronouncements were intended to emphasise the independence 
of the national court vis-à-vis the European Court and case law indicates 
that any encroachment upon the judge’s exclusive competence to 
determine the need for a reference meets with disapproval. In this 
respect the Court held in-Mattheus-Doego that the exercise of the powers 
and discretion entrusted to the national courts by Article 177, “ cannot 
be impeded by agreements between private persons tending to compel 
the courts of the Member States to request a preliminary ruling.” 18 

Lord Denning M.R.’s guidelines in Bulmer v. Bollinger were partly 
inspired by the desire to restrict the discretion of lower courts in making 
references under Article 177.49 Lord Lane C.J. also, is rather reluctant 
to extend the right of referral to magistrates and considered that “ in 
the ordinary way justices should exercise considerable caution before 
referring even after they have heard all the evidence.” 2° His view was 
that a higher court which can better assess the desirability of a reference 
and can refer-if magistrates err on a question of Community law 
frequently is the more suitable forum. He also referred to Lord Diplock’s 
view in Henn & Darby that in a trial on indictment it is seldom proper 
for a presiding judge to refer before facts have been ascertained and 
generally better for him to decide the question which can subsequently 
be reviewed by superior courts.?! 

It is of course debatable whether it is better to obtain a ruling from 
the European Court at an early stage or during proceedings in higher 
courts. Practice has shown that extremely important judgments have 
been given by the Court upon requests by first instance courts. It mi ght 
be thought that an early reference is preferable. 

Respect for the autonomy and unfettered discretion of national 
courts implies not only that the European Court should not censor 
their decisions but also that superior national courts understand the 
nature of the co-operation established under Article 177 and do not 
impose too stringent conditions on lower courts’ right to resort to the 
preliminary ruling procedure. 


\ 





16 Case 5/77 [1978] E.C.R. 1555, 1574. See also Grandes Distilleries Peureux, Case 
86/78 [1979] E.C.R. 897, 908. 
' 1? Case 83/78 [1979] E.C.R. 2347, 2362. 
18 Case 93/78 [1978] E.C.R. 2203. 
19 See J. D. B. Mitchell (1974) 11 C.M.L.Rev. 351 and F. G. Jacobs, [1974] L.Q.R. 486. 
20 [1982]3 W.L.R. 1,8. 
21 [1980] 2 All E.R. 166, 196. 
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In both Salgoil?? and Salonia ** the European Court stated that a 
request for a preliminary ruling may be rejected only if it is quite obvious 
that the Community rule involved bears no relation to the actual 
nature of the case or subject-matter of the action. It is therefore 
submitted that supervision by appellate courts of decisions to refer 
questions to the European Court be confined to these grounds. 


AMI BARAV* 


A SUBSTANTIAL CHANGE IN THE LAW OF CONTEMPT? 


ON the third day of the trial of Dr. Arthur for the murder of a three- 
day-old baby suffering from Down’s Syndrome, the Daily Mail 
published an article supporting the parliamentary candidature of a 
woman born without arms. The author implied that babies with similar 
handicaps were nowadays allowed to die of starvation. The charge 
against Dr. Arthur alleged that he had instituted a course of treatment 
which, as intended, caused death by starvation.* 

In the trial judge’s view ‘it was “. . . highly unfortunate that any 
editor . . . should publish an article of this kind in the middle of a trial 
which is very sensitive and very emotionally charged in the terms that 
appear in this article. . . . it is quite deplorable.” * Farquharson J. 
ordered that the article be sent to the Attorney-General who instituted 
contempt proceedings against the editor and the publishers of the 
Daily Mail. The Divisional Court granted the Attorney-General’s 
application but a unanimous House of Lords reversed that decision.’ 
This note examines the implications of the case for the future develop- 
ment of the law of contempt. 

In Attorney-General v. English, the Divisional Court and House of 
Lords were faced with two novel problems arising from the Contempt of 
- Court Act 1981. That Act introduced, inter alia,4 a new statutory 
definition of “ strict liability’ contempt and excluded certain types 
of publication from such liability. 

The Phillimore Committee ë accepted that, prior to the Sunday Times 
case, a publication which was “calculated to” or “likely to”’ pre- 
judice a fair hearing or which created “‘ a serious risk that the course of 
justice may be interfered with ’’ could be punished as a contempt of 
court ? at common law and that, following that case, anything in the 
nature of a prejudgment of issues involved in pending litigation could 





22 Case'13/68 [1968] E.C.R. 661. 
23 Case 126/80 [1981] E.C.R. 1563. 4 
* Lecturer in Law, University of Reading. 
` 1 See Attorney-General v. English [1982] 2 W.L.R. 959, 965. 
2 Ibid. at p. 963. . 
3 [1982] 3 W.L.R. 278. 
4 See Bailey (1982) 45 M.L.R. 301, Lowe [1982] P.L. 20 and Miller [1982] Crim.L.R. 71 
for general accounts of the Act. 
5 See Report of the Committee on Contempt of Court, Cmnd. 5794 (1974). 
: Attorney-General v. Times Newspapers Ltd, [1974] A.C. 273. 
7 Note 5 above, at paras. 103-105. 
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also be a contempt.®-It recommended, however, that contempt should 
be defined by statute in terms of ‘‘ whether the publication complained 
of creates a risk that the course of justice will be seriously impeded or 
prejudiced.” ® In statutory form, as section 2 of the Contempt of Court 
‘Act 1981, the test requires that there be a “‘ substantial risk that the 
course of justice . . . will be seriously impeded or prejudiced.” 1° Att.-Gen. 
v. English does not, however, indicate that the new provision has 
effected a radical change from the common law position. 

The Divisional Court asked first, whether the article was capable of 
creating a risk to the fairness of the trial. The court concluded that it 
was because, although the article did not expressly refer to it, in the 
unusual circumstances of the trial, it would inevitably be inferred by “ all 
sensible people—including the jurors at Leicester ’’ that the article 
referred to matters raised at the trial.” 

In defining a “‘ substantial ’’ risk the Divisional Court considered 
that, “ substantial” must be taken “to bear its common under- 
standing,” held that a substantial risk means merely ‘‘ a risk which is 
real ” and declined further definition.1? It did not attempt a definition or 
paraphrase of “serious prejudice ° but rejected the defence’s con- 
tentions that the article comprised merely moral argument and would 
be ineffective in influencing a jury sworn to find the facts and apply the 
law as directed by the judge. In the court’s view, the article did contain 
assertions of fact relevant to the allegations and even if it had not, 
“ moral argument published during, touching upon and taken to refer 
to the issues in an active criminal trial may be as seriously prejudicial . . . 
as any other published matter which refers to it.” 18 

Lord Diplock, delivering the judgment of the House of Lords,14 
‘took a similar approach to section 2 (2), holding that the phrase “a 
substantial risk ” was “ intended to exclude a risk that is only remote ” 15 
and that if a publication had jeopardised a trial on indictment, it had 
unquestionably created a risk of serious prejudice.1¢ 

: Both courts thus adopted a limited approach to the construction of 
section 2 (2). Its words must be given their everyday meaning and a 
limited paraphrase is expounded, sufficient to cover the instant case, 
but there is no indication of the limits of liability, save that, as 
Phillimore. +” intended, the concept of “‘ technical contempt” (i.e. 
liability for contempt with no real risk of prejudice) is clearly abolished 
by the requirement of a substantial risk. It had been tentatively suggested 
that the new definition would limit strict liability to publications which, 


8 Ibid. at para. 199. 

9 Ibid. at para. 113. 

10 Emphasis added. 

11 [1982] 2 W.L.R. 959, 965. Dr. Arthur was acquitted prior to the Attorney-General’s 
application to the Divisional Court. 

12 bid. at p. 965. 

13 Ibid. at p. 966. 

14 Lords Elwyn-Jones, Keith, Scarman and Brandon agreed without reservation or 
elaboration. ` 

15 [1982] 3 W.L.R. 276, 286. 

16 bid. 

17 Note 5 above, at para. 113. 
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for example, referred to ‘an accused’s previous convictions or alleged 
confessions or canvassed the merits of a particular criminal case.'® 
Att.-Gen. v. English indicates clearly that the limits of liability, though 
vague, are broader because it clearly holds that a publication can be in 
contempt of particular proceedings without any express reference to - 
them or the persons involved. 

Section 5 of the Contempt of Court Act 1981 implements Phillimore’s 
recommendations for a new statutory defence for publications which 
discuss matters of general public interest “‘ quite independently of any 
legal proceedings in which the issue discussed may happen to arise ” 1 
and provides: 


“ A publication made as or as part of a discussion in good faith of 
public affairs or other matters of general public interest is not to be 

treated as contempt of court under the strict liability rule if the risk 
of impediment or prejudice to particular legal proceedings is 
merely incidental to the discussion.” 


In Att.-Gen. v. English, the Divisional Court held that section 5 was 
inapplicable. The respondent’s counsel conceded and the court accepted 
that under section 5 the respondents bore the burden of showing on a -: 
balance of probabilities, that the risk was merely incidental to the 
discussion of a matter of general public interest 7° but the court was not 
satisfied that the risk was ‘‘ merely incidental ’’ on two grounds. From - 
the premise that the risk could only be properly described as merely 
incidental to a discussion if it flowed from a publication that was a 
valid contribution to the discussion, the court reasoned that risk- 
creating passages which were not a necessary part of such a contribution 
were not protected by section 5. Taking the view that the passages 
complained of were “ extraneous to the main intendment of the article ’’ — 
which was otherwise a valid contribution to the discussion of the 
sanctity of all human life? and that the passages constituted “ the - 
making of accusations ’’ which was:not the proper stuff of debate,” 
the Divisional Court regarded them as neither necessary nor proper 
for this purpose. | 

This interesting attempt to delimit legitimate public discussion with | 
ostensible precision found no favour with the House of Lords which 
held, first, that section 5 did not create a ‘‘ defence’’ which required 
the publisher to prove that the risk of prejudicé was merely incidental. 
The structure of the 1981 Act showed it was rather one of a number of 
limitations upon or exclusions from the broad definition of strict 
liability.23 Thus the onus of showing that the publication does not fall 
' with section 5 would seem to be on the Attorney-General, although 


18 Miller [1982] Crim.L.R. 71, 73-74. 

19 Note 5 above, at para. 142. 

20 [1982] 2 W.L.R. 959, 966. a í 

21 Ibid. at pp. 968 and 969. 

22 Ibid. at p. 969. 

23 [1982] 3 W.L.R. 278, 286. Phillimore, however, clearly corneas te creation of a 
“ defence ’’ see Report, op. cit. para. 216 (15). 
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Lord Diplock does not state this 24 and, presumably, where a matter of 
public interest is not manifestly involved, the respondent would at least 
have to raise the issue. 
Lord Diplock rejected the Divisional Court’s view of section 5. 
His view was that: . 
** (the) test . . . is not whether an article could have been written as 
effectively without these passages or whether some other 
phraseology might have been substituted for them that could have 
reduced the risk of prejudicing Dr. Arthur’s fair trial; it is whether 
the risk created by the words actually chosen by the author was 
“merely incidental to the discussion,’ which I take to mean: no 
more than an incidental consequence of expounding its main 
theme.” 25 


He did not expand upon the concept of a “ no more than incidental 
consequence ” but contrasted this article with that in the Sunday Times 
case: 

“ (t)here ” the whole subject of the article was the pending court 
actions . . . and the whole purpose of it was to put pressure upon that 
company in the lawful conduct of their defence of these actions. In 
the instant case, in-contrast, there is in the article no mention at all 
of Dr. Arthur’s trial. It may well be that many readers of the 

` Daily Mail. . . and certainly . . . members of the jury [seeing the 
article]... would think, ‘ that is the sort of thing that Dr. Arthur is 
being tried for; it appears to be something that.quite a lot of 
doctors do.’ But the risk of their thinking that and allowing it to 
prejudice their minds . . . seems to be properly described in ordinary 
English language as K merely incidental’? to any meaningful 
discussion of Mrs. Carr’s election policy.” ?8 


Two aspects seem, therefore, to have been important in determining 
whether the risk was merely incidental: Dr. Arthur was not named nor 
the trial referred to and the author and publishers did not intend to 
influence the course of justice inthe trial. In sum, this merely recognises 
that the risk of prejudice was unintentional and although it is obviously 
necessary if a risk is to be described as a merely incidental consequence 
of an action, that that action not be intended to bring about that 
consequence, it would seem doubtful that it will always amount to a 
sufficient condition in future. 

The House of Lords’ approach to section 5 seems merely to substitute 
ad hoc judicial evaluation for the misplaced formalism of the Divisional 
Court. Given the nature of the task imposed by section 5 these difficulties 
are not surprising. It is strange that the Phillimore Committee, which 
rejected the idea of a broad public interest defence on the ground of 
uncertainty, should have failed to recognise that uncertainty would also 
be created by the more limited defence 2” and it has been noted else- 
where 28 that there is no logical justification for the distinction drawn 
by the Committee ** and incorporated in section 5, between publications 

25 [1982] 3 W.L.R. 278, 287 


28 [1982] 3 W.L.R. 278, 288. 27 Op. cit. paras. 143-145. 
28 Miller [1982] Crim.L.R. 71, 79. 29 Op. cit. para. 142. 
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which initiate debate or discussion and those which contribute to it. It 
seems equally unfortunate that, in carving out an exception to the 
general rule that publications creating a risk of prejudice attract 
liability for contempt regardless of intention, the puzzling concept of _ 
“ incidental causation ” of risk should have been introduced. 

In future much will of course depend on the decisions of journalists, 
editors and their legal advisers and the policies of Atterneys-General 
but to hail Attorney-General v. English as a victory for increased 
freedom of the press may well be erroneous. There is no evidence that 
contempt has been made significantly less severe by section 2 or that the 
general public discussion exclusion in section 5 will be capable of 
consistent (and therefore PICOICtADIe) application in the future. 

ALAN WARD* 


WHAT IS ADVERSE POSSESSION: HYDE AND SEEK 


ADVERSE possession is an old and familiar phrase. But statutory adverse 
possession is a slippery concept which the Court of Appeal has wrestled 
with a number of times in recent years. The latest contest took place in 
the case of Hyde v. Pearce.} 

The facts of the case were unusual and intriguing. The plaintiff 
(Hyde), agreed to purchase the disputed property at auction. He paid 
the usual deposit and a date was fixed for completion. But Mr. Hyde did 
not wait for completion. He went into possession immediately under 
what was found to be a determinable licence. The problems began 
shortly after the due date for completion when the vendors discovered 
that they had inadvertently contracted to sell to Hyde a little more than 
they could convey. A small reduction in the purchase price was therefore 
offered, but was not accepted. At this stage the vendors demanded 
possession and they were found to have determined Hyde’s licence, 
although the contract was to continue on foot. Later, the vendors 
invoked a contractual provision for arbitration, but nothing further was 
said about the defendant’s possession. For reasons which were not 
explained, nothing else happened, except that Mr. Hyde remained in 
possession for the next 14 years. 

Then, for reasons which again were unexplained, the vendors 
contracted to sell the same property to the defendant. At about the same 
time, Mr. Hyde went to prison (as a result of a rating dispute) and the 
defendant took the opportunity to enter the property, demolish it and 
rebuild. Predictably, on being restored to liberty, Hyde brought action 
alleging he had acquired a title by adverse possession. He obtained 
judgment at first instance. In the Court of Appeal, however, it was held 
that time had not run in his favour. 

Delivering the leading judgment, Templeman L.J., with whom the, 
other members of the court agreed, pointed out that two requirements 
must be satisfied before time can run. First, a cause of action must have 
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1 [1982] 1 All E.R. 1029. 
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accrued; secondly, someone must have been in adverse possession of the ~ 
property. The case is noteworthy because the court held that Hyde had 
not been in adverse possession and pecause of the meaning which was 
given to that phrase. 

Adverse possession has not always meant the same thing. Before 1833, . 

time ran from the commencement of adverse possession; at that time the 
‘phrase had a highly technical meaning the effect of which was to 
prevent the running of time artificially in many cases. However, the 
common law doctrine of adverse possession was abolished by the Real 
Property Limitation Act 1833. That Act introduced a new scheme of 
limitation based on the principle that time should run from the date on 
which a cause of action to recover possession accrued to the person 
entitled to the land. But the legislation (with limited exceptions) did not 
leave the date of accrual of cause of action to be deduced from general 
principles. Instead, the Act contained a detailed set of provisions which 
fixed the date on which, in prescribed circumstances, a cause of action 
should be deemed to accrue. 

‘This scheme gave rise to a problem. There was a gap in it. For-the 
circumstances prescribed by some of the “ deemed accrual ”’ provisions 
did not include any reference to possession of the land by someone other 
than the owner. For example, the 1833 Act provided (just as the Limita- 
oe Act 1980 does) that a cause of’ action should be deemed to accrue on 

“ discontinuance of possession,” i.e. on an abandonment. Read 
heal this rule seemed to provide that time began to run once the 
owner withdrew from possession, notwithstanding that no one else had 
entered, so that there had never been anyone against whom an action 
could have been brought. This was manifestly inconvenient. However, 
the courts quickly filled the gap. After the decision in Trustees’, etc., 
Agency Co. v. Short,? it was recognised as a general rule that if time 
was to run, not only must a cause of action have accrued, but there must 
also have been someone in possession at the start of and throughout 
the statutory period. 

When the limitation legislation was consolidated in 1939, this judicial 
Tule was put into statutory form. The current provision ? begins: 
“ 8—(1) No right of action to recover land shall be treated as accruing 
unless the land is in the possession of some person in whose favour the 
period of limitation can run (referred to below in this paragraph as 
‘adverse possession’). . . `.” It seems clear that this provision was 
originally intended to mean no more than that if time was run, someone 
must be in possession and that person must not be disqualified from 
relying on the statute as, e.g. trustees are. But this simple explanation, 
although it has in the past been impliedly accepted by the Court of 
Appeal, was not adopted by the court in Hyde v. Pearce. 

In the present case, although a cause of action to recover the land had 
accrued and Hyde had been in possession, it was held that time had not 
run because he had not been in adverse possession. This was because 


2 (1888) 13 App.Cas. 793. 
3 Limitation Act 1980, Sched. 1. 
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(a) he had throughout had a valid defence in equity to any action for 
possession by the vendors; and (b) his status as a purchaser pending 
completion was inconsistent with the status of an adverse possessor. 
In the present case, therefore, adverse possession was held to mean 
much more than bare possession. For the Court of Appeal an adverse 
possessor was one without right or status; in other words, an adverse 
possessor must be a trespasser and without a shadow of a right. 

Two points must be made in relation to ground (a) of the decision. 
First, it is not easy to see what defence Hyde actually had to a claim for 
possession by the vendors. An uncompleted contract does not, unless 
the contrary is agreed, normally give a purchaser a right in equity to 
possession as against the vendor until payment of the purchase price. 
Here the balance of the price had not been paid, or even ascertained. 

The second point to be made is that it has in the past been held that 
there are instances in which time may run even where the squatter does 
have a valid defence to a claim for possession.* There is in fact authority 
(at first instance) that the existence of a defence based on an equitable 
right to possession in a beneficiary who is solely and absolutely entitled 
does not prevent time running against a legal estate outstanding in a 
vendor.® None of this contrary authority was referred to in the reported 
judgments in Hyde v. Pearce. 

The only case which was referred to on this point was Warren v. 
Murray.’ Admittedly, it was held in that case that time would not run 
against a lessor during the existence of an equitable lease because the 
lessee had a defence to a claim for possession. But Warren’s case dealt 
with a lease and not with a freehold. This may be a good point on which 
to distinguish. If time were allowed to run in favour of an equitable 
lessee, the lessee would acquire not merely a legal lease but a fee simple; 
the lessor’s reversion would be barred once and for all. This difficulty 
does not stand in the way of allowing (in effect) the Limitation Act to 
get in a legal estate outstanding on an uncompleted contract for sale of a 
freehold. 

The second reason given for the decision in Hyde v. Pearce was that 
Hyde’s status as a purchaser pending completion was inconsistent with 
the status of an adverse possessor. This part of the decision appears to 
suggest that only a trespasser without shadow of right can be an adverse 
possessor. 

Is the case correctly decided on this point? This must be doubtful. 
There is no previous authority for this ‘view. On the contrary, earlier 
cases ? show that provided a cause of action has accrued, a person who 
is not a trespasser and who does have a right to be in possession, may be 
in adverse possession for the purposes of the legislation. It is true, of 
course, that there are instances in which time does not run in favour of 
an occupant with a particular status. For example, time does not 


4 See, e.g. Moses v. Lovegrove [1952] 2 Q.B. 538; Hughes v. Griffin [1969] 1 W.L.R. 23. 
5 Re Cussons Ltd. (1904) 73 L.J.Ch. 296; Bridges v. Mees [1957] Ch. 475. 

ô [1894] 2 Q.B. 648. 

7 Notes 4 and 5 above. 
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normally run in favour of a beneficiary, or a bailiff, servant, agent or 
guest. But this is not because there is a general rule that time cannot 
run unless the possessor is a trespasser with no colour of title. The real 
reason why time does not run in the examples given is because in these 
cases no cause of action to recover possession will normally have 
accrued to the owner. It 1s the existence of a cause of action which is 
important—not the particular status held by the occupant. This is the 
reason why time might in fact run in favour of, for example, a mortgagor 
or an oral periodic tenant in some cases. Such persons are not trespassers 
and have much more than a mere shadow of a right. Nevertheless, time 
may run in their favour, simply because they are possessors and the 
statute provides that a cause of action is to be treated as accruing 
against them in prescribed circumstances. 

In Hyde v. Pearce, since the court found that a cause of action had 
accrued and since Hyde was manifestly in possession, the court ought, 
on the basis of previous authority, to have concluded that Hyde was in 
adverse possession. The actual decision in the case has therefore 
inevitably introduced an element of uncertainty into the law. It must 
now be doubtful whether time can ever run in favour of someone in 
lawful possession. More particularly, there must be doubt whether time 
can run in any case in which a valid and enforceable transaction has not 
been completed with all formalities necessary to vest a legal estate; for 
example, can time now run in favour of someone in possession after an 
informal sale, exchange, partition or realignment of boundaries? Can 
the statute operate after an informal gift or a void conveyance or lease? 
Does the Act still provide a cure where the boundaries of land conveyed, 
as drawn on a plan, do not coincide with the boundaries which exist on 
the ground? 

It is possible that the decision in this case was fair to the parties before 
the court; possible, but not certain, since the reasons for the vendors’ 
conduct were not explained. But fairness was bought at a high price if 
the operation of the statute is now uncertain and if it can no longer 
quiet titles after an informal or invalid disposition. 

By way of postscript, there is one final mystery in this case in which so 
much was unexplained. Although the disputed property was said to have 
been registered land, the transfer to the defendant was treated as 
“ overreaching any contractual rights of the plaintiff . . . because of the 
failure to register.” But, surprisingly, no mention was made of over- 
riding interests or of the L.R.A. 1925, s. 70 (1) (g). The court seems, on 
the face of it, to have applied to a registered title the rules applicable 1 in 
the case of unregistered land. 

MARTIN DOCKRAY* 


~ 


GUIDELINES ON THE USE OF PARTLY SUSPENDED SENTENCES 


ON March 29, 1982, the range of penal dispositions available to a court 
was extended with the introduction of the inelegantly named partly (or 
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partially) suspended sentence. The provision is contained in the Criminal 
Law Act 1977, s. 47 (1) which provides that where a court passes on an 
adult a sentence of imprisonment for a term of not less than six months 1 
and not more than two years, it may order that, after he has served part 
of the sentence in prison, the remainder of it shall be held in suspense. 
The period to be held in suspense can be anything between three- 
quarters and one-quarter of the nominal sentence at the discretion of 
the court. After almost five years of speculation concerning the operation 
of section 47, it was widely hoped that when it was brought into force 
suitable guidelines would be provided. These hopes have been met at 
least in part by the first reported case to come before the Court of 
Appeal, R. v. Clarke. Mrs. Clarke pleaded quilty to conspiracy to 
defraud. Over a period of three months she had obtained property by 
the use of stolen cheque books and credit cards. It was accepted that she 
had derived little benefit from the fraud herself and that she had been 
used by a sophisticated organisation. She was sentenced to 18 months’ 
imprisonment with six months to be served immediately and the 
remaining balance to be held in suspense. On appeal against the severity 
of the sentence, the Court-of Appeal held that, normally, a partly 
suspended sentence in such a case would be entirely appropriate. 
However, as the appellant had already served six weeks’ imprisonment, 

albeit for a different offence, the correct course would be to suspend 
the sentence in whole and not in part. 

Having dealt with the appeal itself, Lord Lane C.J. made two further 
comments. The first was whether section 47 applied to cases where the 
offence was committed before the section came into force. The court 
considered that the wording used in other parts of the Act made it clear 
that it did so apply. The second involved “ one or two tentative obser- 
vations ’’ about the general use of the partly suspended sentence. A 
court should always ask itself first if a custodial sentence is really 
necessary. If it is not, a non-custodial sentence should be passed: if it is, 
the court should then consider whether a community service order is an 
appropriate alternative to imprisonment or, indeed, whether the whole 
sentence can be suspended. Courts should consider this matter carefully 
and avoid passing a partly suspended sentence as an easy way out. If, 
however, a custodial sentence is considered necessary, it should be as 
short as is proper in the circumstances. In some cases, such as first 
offenders, 14 or 28 days might be sufficient and as such periods can be 
less than the shortest period available under the operation of section 47 
they should be passed where appropriate. Short periods such as these 
will enable the imposition of an additional fine or compensation order. 

If a very short sentence of imprisonment is insufficient and it is 
inappropriate to suspend the whole sentence, partial suspension should 
be considered. Courts must be very careful not to use section 47 in such 
a way as to increase the length of sentence. Generally the kind of case 





1 The Criminal Justice Bill 1981, cl. 31 (3) provides that the minimum period should be 
reduced to three months. 
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that is suitable for partial suspension is where at least six months’ 
imprisonment is merited with mitigating circumstances which are not 
strong enough to warrant total suspension. Lord Lane C.J., having 
commented that it is dangerous to give examples, proceeded to give 
several: some “ one-off’’ cases of violence; some burglaries which 
would normally attract 18 months—2 years’ imprisonment (“‘ where the 
offender is suitably qualified in terms of his record ’’); some lesser 
frauds or credit card frauds; some cases of handling stolen goods and 
some cases of a theft involving breach of trust or stealing from 
employers. In addition, some offenders who have not served a custodial 
sentence for some considerable time can be added to this list. 

These guidelines are important and deserve further analysis, 
particularly in the light of the adverse comments made about the partly 
suspended sentence: Thomas described it as “‘ an ill-considered idea,” 3 
and Bottoms considered it “ fraught . . . with so many possibilities for 
malfunction.” 4 The process described by the Court of Appeal for a 
sentencer to consider the appropriateness of a partly suspended sentence 
is so protracted that it is easy to imagine courts experiencing difficulties. 
Even if a sentencer satisfactorily negotiates the early hurdles of deciding 
on imprisonment ë and dismissing community service orders as in- 
appropriate he then has to make the finely-balanced choice between 
total and partial suspension.® The guidelines, having carried us this far, 
suddenly become rather vague. We are told that the problem “ requires 
very careful consideration ” but not much else. In making the choice the 
sentencer, in practice, will have to consider such matters as remission, 
parole and credit allowed for time spent in custody although, strictly 
speaking, he should not do so.’ This especially applies when time spent 
in custody on remand is considered. Such time does not count at all 
towards a suspended sentence but it can be deducted from a partly 
suspended sentence. For example, if a sentencer were to decide that the 
period spent in custody provided adequate punishment but that the 
seriousness of the crime should be marked by a (nominally) longer 
` sentence, the offender would usually be better off with a partly suspended 
sentence than with a completely suspended sentence of the same length 
because the period ‘in custody if he were to reoffend would probably be 
less. 

In spite of the Court of Appeal’s attempts to indicate when partial 
suspension would be appropriate there still seems to be uncertainty as 
to what the precise purpose of the partly suspended sentence is. The 
measure was introduced into the Criminal Law Bill as a result of an 
Opposition amendment at the Commons Committee Stage. Patrick 


3 “ Sentences of Imprisonment—a Review of Maximum Penalties ” [1979] 42 M.L.R. 
311, 313. 

d “ The Advisory Council and the Suspended Sentence ” [1979] Crim.L.R. 437, 446. 

s. 20 of the Powers of Criminal Courts Act 1973 provides that this is the first question 
ve sentencer should ask himself. 

8 The Criminal Justice Bill 1981, cl. 31 (4) [IA] prevents a court from ordering a 
sentence to be held partly in suspense unless it is inappropriate to suspend the sentence 
completely under the Powers of Criminal Courts Act 1973, s. 22. 

7 Maguire and Enos (1956) 40 Cr.App.R. 92; Black [1971] Crim.L.R. 109. 
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Mayhew, who tabled the original Opposition motion said of the partly 
suspended sentence that “it is important that it should be seen not as 
providing a soft option but as providing an option that will enable the 
courts to deal more severely than they often do now with people who ` 
need to have the deterrence of a taste of prison.” 8 However, a report of 
the Advisory Council on the Penal System,°® which is cited with approval 
by the Court of Appeal, states 


** We see it not as a means of administering a ‘ short, sharp shock,’ 
nor as a substitute for a wholly suspended sentence, butas especially 
applicable to serious first offenders or first-time prisoners who are 
bound to have to serve some time in prison but who may well be 
effectively deterred by eventually serving only a small part of 
even the minimum sentence appropriate to the offence.” 1° 


With this sort of confusion it is hardly surprising that there is a growing 
fear that the partly suspended sentence might, as with the fully suspended 
sentence, be used in place of non-custodial penalties ™ and that courts 
might increase the total length of prison sentences if they knew that 
only part of the sentence would be served immediately. Moreover, there 
is a strong likelihood that many magistrates and judges have an opinion 
of the partly suspended sentence that is similar to that of Mr. Mayhew. 

There appears to be one significant difference between partly and fully 
suspended sentences which could reduce the likelihood of this kind of 
abuse occurring. A person subject to a fully suspended sentence should 
normally have the period activated in full if he reoffends unless this 
would be unjust due to circumstances that have arisen since the 
suspended sentence was passed.!* However, for a partly suspended 
sentence, section 47 (3) provides “ a court which is competent... may 
restore the part of the sentence held in suspense ” (italics added). In 
considering whether it would be unjust to make such a restoration a 
court, under section 47 (4) must reach its decision “ in view of all the 
circumstances, including the facts of the subsequent offence ” (italics 
added). These wider provisions give any subsequent sentencer a 
discretion which should enable him to put matters right if he considered 
the original term imposed too long. 

There are two other important matters which the Court of Appeal 
does not deal with in Clarke. No guidance is offered as to how com- 
parisons can be made between two or more defendants when there is a 
partly suspended sentence involved. It is not clear, for example, whether 
the nominal lengths of the sentence should be compared or the periods 
to be actually spent in custody. Moreover, there is no indication of the 
criteria a sentencer should consider when determining what proportion 
of a partly suspended sentence should actually be served. As the whole 
basis of the partly suspended sentence involves a taste of imprisonment 


8 H.C.Deb., Vol. 935, col. 465. 

® Sentences of Imprisonment: A Review of Maximum Penalties (1978). 

10 Jbid. at para. 282. 

11 See A. E. Bottoms “ The Suspended Sentence in England, 1967—1978 ” (1981) 21 
Brit.J. Crim. 1. 

12 Powers of Criminal Courts Act 1973, s. 23. . 
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plus the threat of more if there is a further offence, the minimum term, 
or something close to it, might be appropriate in most cases. 

One particularly pleasing feature of the Court of Appeal’s judgment is 
that it expressly preserves what has come to be known as the “ clang 
of the gates ” principle; the passing of short terms of imprisonment on 
people who are likely to be deterred by the experience itself.1? Clearly, if 
no reinforcement is required there is no need to pass a partly suspended 
sentence with the additional threat of the part held in suspense. 


STEPHEN JONES* 


CONSTRUCTIVE TRUST OF REGISTERED LAND 


Lyus v. Prowsa* concerned the enforceability of an unregistered 
third-party interest which was not an overriding interest against a 
transferee of registered land. The question was whether a purchaser was 
bound by a previous contract to sell part of the land to the plaintiff. 
The court held that the principle that a statute cannot be used as an 
instrument of fraud ? applied to the Land Registration Act 1925 and 
that in this case the purchaser was bound by a constructive trust of the 
unregistered estate contract. | 

V. Co. Ltd. charged its registered land building estate to B. Bank Ltd. 
and then contracted to sell Plot 29 to the plaintiff who registered a 
caution è in respect of this contract. V. Co. Ltd. went into liquidation 
and the bank, as mortgagee, sold the estate to the first defendant who 
sold on to the second defendant. The plaintiff brought an action for 
specific performance and was successful against the second defendant. 
The bank’s contract with the first defendant was made expressly 
subject to the plaintiff’s contract 4 as was the second defendant’s 
contract. These terms were held to impose on the first and second 
defendant respectively a constructive trust which was enforceable by the 
plaintiff despite specific provisions of the Land Registration Act 1925.® 

The plaintiff relied first on a constructive trust under Binion v. Evans ? 
and secondly on section 56 of the Law of Property Act 1925. The 
section 56 argument was dealt with summarily 8 on the simple ground 


13 Bibi (1980) 71 Cr.App.R. 360. 

* Lecturer in Law, University of Bristol. 

1 [1982] 1 W.L.R. 1044 (Ch.D., Dillon J.). 

2 Referring to Rochefoucauld v. Boustead [1879] 1. Ch. 196. 

3 This could not protect the plaintiff’s interest against the charge of course because it 
was registered after the charge and for this purpose can be referred to as ‘‘ unregisteréd.”’ 

4 “ Subject to, but with the benefit of, the agreement dated January 30, 1978, made 
between the vendor company and the plaintiffs in respect of Plot 29 ” ({1982] 1 W.L.R. 
1048B). 

5 * Special condition (b) provides that the property was sold subject to the plaintiff’s 
contract of January 30, 1978, in respect of Plot 29 so far, if at all, as it may be enforceable 
against the first defendant ” (ibid. at p. 1048H). 

8 s. 34 (4) and s. 20 considered below. 

7 [1972] Ch. 359. 

8 Relying on the judgment of Simonds J. in White v. Bijou Mansion Ltd. [1937] Ch. 610, 
625 where he stated that the section “ can be called in aid by a person in whose favour the 
grant purports to be made or with whom the covenant or agreement purports to be made.” 
See also Re Foster [1938] 3 All E.R. 357, 365 (Crossman J.). 
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that the defendants’ contracts of sale did not purport to conei any 
benefit upon the plaintiff.® 

The former point took up the bulk of the judgment. The first issue 
was the proposition that the terms in the defendants’ contracts imposed 
a constructive trust in favour of the plaintiff. There was clearly no 
express trust and no intention on the part of either party to the respective 
contracts to constitute either defendant a trustee.1° Accordingly, some 
principle of equity had to be found. 

Dillon J. found this in the well-known cases of Binion v. Evans ™ and 
Bannister v. Bannister. l 

The constructive trust arose because of the defendant’s behaviour as 
“a person who insisted on the absolute character of the conveyance to 
himself for the purpose of defeating a beneficial interest which, according 
to the true bargain was to belong to another.” 13 The basis of the trust 
was thus the defendant’s unconscionable conduct which was described 
in rather strong terms a Dillion J.14 who referred to “ the fraud on the 
part of the defendants ” in ‘* reneging on a positive stipulation in favour 
of the plaintiffs.” The eee of this equitable principle is no more clear 
after this case. Oakley 15 considers that case law supports “a prop- 
osition that a constructive trust may be imposed whenever the result of . 
a case would otherwise be inequitable,” and this decision gives some 
support for that wide view of the “ just and equitable ’ constructive 
trust. However, there was a specific finding of unconscionable behaviour 
amounting to equitable fraud which is equally compatible with the 
narrower view of Hayton 3° that “ outside the system of registration of 
title there may lie an in personam action whenever equitable fraud can 
be proved.” 

Dillon J. then considered how the trust would fit into the Land 
Registration Act 1925. He discussed the problems posed by section 34 
(4) and section 20—the former providing that a transfer by a chargee 
when registered defeats entries inferior to the charge and the latter that a 
transferee when registered is subject only to registered and overriding 
interests. Both sections were surmounted by holding that the provisions 
of the Act could not be used as an instrument of fraud. Midland Bank 





8 The possibility of a wider interpretation of s. 56 suggested by the Court of Appeal in 
Beswick v. Beswick [1966] Ch. 538 and left open by the House of Lords [1968] A.C. 58 
(See Megarry & Wade, Law of Real Property (4th ed.), p. 746) was not discussed. 

10 The court referred to in Re Schebsman [1944] Ch, 83. The recent case of Swain v. 
Law Society [1982] 2 All E.R. 827 and the construction ‘of the contract between the Law 
Society and the broker makes an interesting comparison. 

11 [1972] Ch. 359, 

12 [1948] 2 All E.R. 133. 

13 Dillon J. at p. 1052 referred to Scott L.J.’s judgement in Bannister and he had earlier 
drawn attention to the fact that not only did the first defendant have full knowledge of the 
plaintiff’s contract but ‘had written to the bank’s agent and said they would take all 
reasonable steps to deal quickly with the interests of contractual purchasers (p. 1048D). 

14 Ibid. at p. 1054H. ' 

15 Constructive Trusts (last ed., 1978), pp. 27~28. 

16 Hayton Registered Land (3rd ed., 1981), p. 20 referring to Jones v. Lipman [1962] 1 
W.L.R. 832; Peffer v. Rigg [1977] 1 W.L.R. 285; Frazer v. Walker [1967] 1 A.C. 569, none 
of which were referred to by Dillon J. 
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Trust Co. Ltd. v. Green," involving unregistered land, was distinguished 
because there the defendant was merely relying on statutory rights 
whereas in this case the defendant was reneging on a positive stipulation 
to take subject to the plaintiff’s rights. Miles v. Bull (No. 2) 18 was 
distinguished because in that case it was not “a stipulation of the 
bargain between the vendor and the purchaser that the purchaser 
should give effect to the rights as against the vendor of the deserted 
wife.”’ 19 

The case is as important for what was omitted as for what was 
decided. Key sections of the Land Registration Act were not referred 
to: section 74 which states that no “ person dealing with a registered 
estate or charge shall be affected with notice of a trust express implied 
or constructive”? was ignored. Similarly, section 59 (1) providing that 
matters registerable in the case of unregistered land under the Land 
Charges Act 1972 are to be “ protected only by lodging a creditor’s 
notice, a bankruptcy inhibition or a caution against dealings with the 
land or charge” was ignored.” Presumably, the same sweeping 
principles of equity would have sidestepped these provisions. 

The court here showed the usual judicial reluctance to grapple firmly 
with the mechanics of land registration. This arm’s-length approach to 
the registration system led it not to give effect to the prescriptive 
system of registration in the Land Registration Act 1925. In the same 
way that the effect of non-registration of an estate contract is prescribed 
by section 4 of the Land Charges Act 1972 and had to be given effect to 
in Midland Bank Trust Co. Lid. v. Green, so the need to register an 
equivalent interest in registered land is prescribed by section 59 (1) of the 
Land Registration Act 1925 which, with section 20 and section 34 (4), 
should have been given effect to by the court. The legislation for both 
registered and unregistered land makes mandatory provision for 
registration and is specific on the effect of non-registration. The estate 
contract could, under the Land Registration Act, have been protected 
against the charge only by registration giving priority over the charge 
with the bank’s consent. If there is a principle of equity which allows 
such transparently clear provisions to be sidestepped it should at least 
be described with greater precision and result from a less cavalier 
treatment of the relevant legislation." 


PHILLIP H. KENNY* 

17 [1981] A.C, 513. 

18 [1969] 3 AIL E.R. 1585. 

19 [1982] 1 W.L.R. 1054. 

20 De Lusignan v. Johnson (1973) 230 E.G. 499 was also ignored although it could have 
been distinguished in the same way as Miles v. Bull (No. 2). 

21 See Oakley note 15 above, at p. 28 “ the imposition of a constructive trust on the 
joint and equitable grounds may well seriously undermine established principles of 
property law.” 

* Head of Law School, Newcastle upon Tyne Polytechnic. 
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PERSONAL INJURY COMPENSATION: 
SLIGHTLY SUGARING THE PILL? 


ALTHOUGH accident compensation has in recent years been much 
debated, little attention bas been paid to victims reaching speedy 
settlements, which it is generally assumed are desirable. The Pearson 
Commission noted that 86 per cent. of personal injury claims are 
settled without issue of a writ for an average sum of £400 and that once 
a writ is issued that figure leaps to £1,423.1 It also noted that 9-9 per cent. 
of claims are settled within three months for an average sum of £133, 
which increases the longer negotiations are protracted.? It is less certain, 
however, that all quick settlements for modest amounts involve minor 
injuries: evidence suggests that failure to take independent informed 
advice may result in expedition at the price of undercompensation.® 
Fair settlements for all may be wishful thinking without no fault 
liability, but some progress may result from the decision in Horry v. 
Tate & Lyle Ltd.* 

In September 1979 Horry was injured at work due to his employers’ 
undoubted negligence. He was advised by them to take legal advice but 
was later informed by their insurers that this was unnecessary. A. 
subsequent medical report, obtained with Horry’s consent, confirmed a 
bilateral hernia. Almost immediately on his return to work in January 
1980, Horry was, without warning, summoned to meet the insurers’ 
adjuster on works premises, and informed that he had been partly to 
blame and that damages in court would not exceed £750. After nego- 
tiation Horry signed a document accepting £1,000 in full and final 
settlement. Pain J. found that the adjuster’s instructions had been to 
settle for as little as possible, that £1,000 was unreasonably low and that 
the medical report had not been disclosed to Horry who had been 
given the false impression that if his condition worsened the settlement 
could be renegotiated.’ The preliminary question was whether Horry’s 
action was barred or whether the settlement could be avoided for 
misrepresentation, undue influence or abuse of a superior bargaining 
position. Pain J. based his judgment on undue influence alone, finding it 
unnecessary to decide whether the innocent misrepresentation had been 
operative or to discuss Lord Denning’s doctrine of unconscionability in 
Lloyds Bank Ltd. v. Bundy.® 

Pain J.’s analysis of undue influence was restricted almost entirely to 
Sir Eric Sach’s principles in Bundy. He concluded that, as Horry had 


1 Civil Liability and Compensation for Personal Injury, Cmnd. 7054 (1978), Vol. II, 
para. 516. 

2 bid. at para. 531. 

3 See Hartz (1969) 119 N.L.J. 492, whose 1968 survey of road accidents in Oxford 
found that 64 per cent. of victims recovered less than 100 per cent. of their losses, and 
33 percent. obtained no legal advice. 

- 4 [1982] 2 Lloyd’s Rep. 416. 

5 There is much U.S. authority allowing rescission for common mistake if injuries 
worsen—see, e.g. Robert Hind Ltd. v. Silva, 75 F. 2d 74 (1935) ; Jordan v. Brady Transfer & 
Storage Co., 284 N.W. 73 (1939)—but not where new injuries appear—Berry v. Strubble, 
66 P. 2d 746 (1937), but contra. Aronovitch v. Levy, 56 N.W. 2d 570 (1953). 

8 [1975] Q.B. 326. 
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relied upon the guidance of the insurers, whose interests were diametri- 
cally opposed to his own, a fiduciary relationship had arisen. In the 
absence of either informing Horry of the desirability of independent 
advice or an offer high on the scale for his injury, the agreement could be 
set aside. Pain J. stressed by way of general guidance that settlements 
should not be imposed before injuries had become fully apparent, and 
that the victim should be fully informed of the medical evidence, of the 
nature of any contributory negligence alleged and that liability is being 
fully or partly admitted. ` 

This is common sense and the justice of the decision is clear. Any 
inexperienced person suffering the after effects of an injury who is told 
not to seek advice and then summoned to an impromptu meeting at 
which contributory negligence is alleged and the law on quantum stated 
cannot seriously be expected to resist concerted pressure to settle. 
Indeed worse cases can arise. In Saunders v. Ford Motor Co. Ltd.’ the 
plaintiff suffered severe eye injuries at work and on his return was also 
summoned to a meeting. The adjuster, who had made no inquiries as to 
the extent of the injuries, offered £50, bargained up to £100. The 
plaintiff then signed a final settlement (at best ambiguous but which he 
could not read due to the condition of his eyes) having been induced by a 
misrepresentation that it could later be reconsidered. Paull J. avoided 
the settlement, apparently on the ground of misrepresentation,® but with 
only mild criticism. It would be reassuring to believe that such 
outrageous conduct is not widespread, but it is common practice for 
insurers to have continuing representation at large works and common 
knowledge that they are not averse to minimal settlements. 

Horry, although welcome, may be of marginal impact, for reopening a 
settlement presupposes that the victim realises he has been under- 
compensated and is not deterred from seeking legal advice by it. A large 
workforce, high accident rate and unionisation may assist the victim, 
but in the analagous case of motor accidents, assuming that Pain J.’s 
criteria are applicable,® opportunities for reopening settlements, or 
indeed releases,” may be substantially less. Undue influence as a 
remedy may largely be of theoretical importance only. 

In the absence of sweeping reforms there are at least two, more 
appropriate, ways of dealing with the problem. First, a procedure for 
registering and monitoring settlements could be devised, as suggested in 
- the Justice Report on the Trial of Motor Accident Cases. The Pearson 
Commission provided half-hearted support, recommending, on the 
assumption that periodic payments were to become the norm, that 


7 [1970] 1 Lloyd’s Rep. 379. 

8 The ratio is unclear, although Pain J. cited the result with approval. Cf. the annotation 
at 39 A.L.R. 3d 739, 759 et seq. 

® For motor'cases in other jurisdictions, not cited in Horry, striking down settlements 
on similar facts, see Webber v. Phipps, 95 N.H. 1 (1948); Towers v. Affleck [1974] 1 W.W.R. 
714; Pridmore v. Calvert, 54 D.L.R. (3d) 133 (1975); Beach v. Eames, 82 D.L.R. (3d) 736 
(1978). All these cases turned on the absence of independent advice. 

10 Total releases must be under seal, but that does not make them inviolable: Chilliback 
v. Pawliuck, 1 D.L.R. (2d) 611 (1956). 
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| 
periodic payment settlements should be reviewable," but added that it 
would not be ‘“‘ practicable or justifiable to prevent a plaintiff from 
settling his claim before trial for a lump sum.” !? In so far as this assumes 
that plaintiffs initiate settlements and for that reason no control is 
needed it seems fallacious. However, a serious drawback is that if fault is 
retained difficulties could arise as to the inclusion of total releases and 
deductions for contributory negligence. Secondly, a code of practice 
might be negotiated by the Government with insurers, perhaps admini- 
stered by an enlarged Insurance Ombudsman Bureau covering all 
insurers 1° and with jurisdiction over third-party claims. Realistically, 
however, Horry will change little,’4 and will doubtless be shelved with all 
other reform proposals. 

ROBERT MERKIN* 





11 Vol. I, para. 592. 

12 Ibid. at para. 577. , 

13 The I.O.B., set up by several leading insurers at present seeks to ensure fairness in 
first-party cases, applying “ good insurance practice ” rather than law. It administers the 
1977 Codes of Practice, issued by all insurers in return for exemption from the Unfair 
Contract Terms Act 1977. Given that concession, it is astonishing that the Government | 
has not insisted that a// insurers participate in the scheme. See further, First Annual 
Report (March 1982) and [1982] L.M.C.L.Q. 266. 

4 The decision may, however, be applicable to first-party cases of enforced unfair 
settlements: cf. the use of duress in Carroll v. Fetty. 121 W.Va. 215 (1939). 
* Lecturer in Law, University of Lancaster. 
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THE LEGAL BOUNDARIES OF LIBERTY: 
` DICEY, LIBERALISM AND LEGAL SCIENCE 


THE RULE OF LAW: ALBERT VENN DICcEY, VICTORIAN JURIST. By 
RICHARD A. COSGROVE. [London: Macmillan. 1980. xv, 319 pp. 
£15-00.] 


I 
' ALBERT VENN Dicky (1835-1922) carved out a formidable niche for himself both as an 
academic lawyer and as a public figure. Harold Laski wrote that “. . . . Dicey’s death 


removes quite the most considerable figure in English jurisprudence since 
Maitland. . .. Few Oxford teachers since T. H. Green have exercised an influence so 
wide as he.” ? Dicey’s Law and Opinion? remains a focal point in the continuing 
debate surrounding the changing character of law and state in nineteenth century 
England. His Law and the Constitution,® in which he popularised the phrase “ the 
Rule of Law,” established him as the leading constitutional authority of late Victorian 
and Edwardian England. And his Conflict of Laws * has exercised an enormous 
influence upon this branch of modern law. 

Dicey also played an important role in the renaissance of English legal education, 
which began in the 1850s. He revived the prestige of the Vinerian Chair and helped to 
raise the standards of legal education. The academic lawyer became an acknowledged 
professional during his lifetime; and Dicey played a leading role in championing 
the teaching of law at universities, as distinct from the Inns of Court.®-He participated 
in the activities of the Legal Education Association, assisted Bryce in the founding of 
the law schools at Manchester and Liverpool and along with others at Oxford, 
established the Law Quarterly Review. 

Professor Richard Cosgrove has now written the first full-scale biography of 
Dicey. Employing materials hitherto unused—notably Dicey’s abundent corre- 
spondence and the notebook he began in 1891 on Ireland—as well as his voluminous 
writings, Cosgrove has produced an elegantly written study which does much to 
illuminate Dicey’s life. Cosgrove portrays Dicey as someone who never overcame his 
deep disappointment at having failed to establish a judicial or political career. 
His period at the bar was a barren one and it was with a sense of failure that he 
accepted the Vinerian Chair in law at Oxford in 1882. In providing us with the most 
comprehensive exploration to date of Dicey’s obsession with Ireland, Cosgrove 
reveals that the Irish question dwarfed Dicey’s other activities after 1886. ‘‘ To the 
Irish Question Dicey returned again and again as a moth to the flame.” € He wrote six 
books and numerous articles on the subject. Thus, despite his strong commitment to 
academic law, politics remained his secular vocation; the law never superseded it in 
importance and interest. Cosgrove argues that the Home Rule controversy shook 
Dicey’s faith in the efficacy of democracy. Dogmatically attached to the politics of 
his youth, he spent his later years attacking the phantoms of socialism. 


II 


Cosgrove’s biography is primarily an intellectual portrait and it is ultimately as a 
work of intellectual history that his book must be judged. His real claim to originality 


: The Nation and Athenaeum, Vol. 31 (April 15, 1922), p. 77. 
2 Lectures on the Relation "Between Law and Public Opinion in England during the 
Nineteenth Century (1905, 2nd ed., 1914). 
3 Introduction to the Study of the Law of the Constitution (1885). 
: A Digest of the Law of England with Reference to the Conflict of Laws (1896). 
5 See, for example, his inaugural lecture, Can English Law Be Taught At The Universities? 
(1883) and “* Legal Education,” Macmillans, Vol. 25, (December 1871), pp. 115-127. 
8 Cosgrove, p. 227. 
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is the way he clarifies why Dicey’s work, in law and politics, took the form it did. It is 
this apparatus of explanation and the conclusions derived therefrom that I want to 
discuss. 

The core of Cosgrove’s book is that three factors explain much of Dicey’s life and 
work. First, Dicey’s early and unwavering commitment to economic liberalism and 
the British Empire. Secondly, by inclination and belief Dicey recognised no middle 
ground, only categories of black and white, and therefore succumbed to over- 
simplistic categorisations. Thirdly, this penchant for neat.categories was reinforced 
by his commitment to an Austinian conception of law and science. The crux of 
Cosgrove’s thesis is that, given these factors, the character and limitations of Dicey’s 
politics and writings were foregone conclusions. From this perspective, Dicey 
emerges as a rigid, superficial and relatively unoriginal thinker. Cosgrove concludes 
that whilst the determinants which shaped Dicey’ s work impoverished his historical 
and political work, they-proved positive virtues in his purely legal enterprises! From 
this perspective, Cosgrove rates Dicey’ s Conflict of Laws as the greatest of his books 
whereas Law of the Constitution “‘ . must rank slightly behind, because it never 
synthesized its field as Conflicts had done ... Law and Opinion must be rated much 
lower, for it has misled historians of Victorian England ever since its publication.” 4 
Historians should no longer take it seriously, advises Cosgrove. It is “‘a work of 
imagination ” rather than of historical scholarship.” Cosgrove’s message is clear: 
Dicey was by inclination and expertise a lawyer; when lured into the realms of 
history or politics he tended to waste his talents. To emphasise this point, Cosgrove 
alludes to Cecil Fifoot’s view that Sir Frederick Pollock “ was for sixty years at the 
heart of the law of England.” ® The “‘ tragedy ” for Dicey, we are told, was that he 
might well have claimed that position but for his extra-legal activities. 


Ill 


The history of law is still largely written by lawyers, and their professional concerns 
all too easily inhibit a properly historical reconstruction of the past.?° Lawyers’ legal 
history tends “‘. . . to exhaust itself in the insular details of the legal system.” 1 
The quest for ancestors tends to reduce legal history to its lowest form, genealogy, 
and the chief explanatory concept is ‘‘ begat ” (or “ influenced,” which in practice 
often amounts to much the same thing).!* ‘“ Moreover, since only a very recent 
generation is assumed to have really “ achieved’... [law], the whole affair becomes 
like a retrospective prizegiving in which no candidate before a certain date can be 
more than proxime accessit. So the dominant mode is still for a whiggish or 
triumphalist account of the past to be based on a parochial preoccupation with the 
current controversies of the profession.” 1° This is not to say that all lawyers’ legal 
history is marred by a treatment of “‘ legal ’’ phenomena that is both Whiggish and 
relatively autonomous of society. Nonetheless, these undoubted tendencies are 
especially pronounced in those legal histories which constitute a substantial slice of 
the more traditional texts on English Legal System and the historical introductions to 
student law texts.14 Their importance is not to be underestimated as they usually 
constitute the law students’ only real acquaintance with legal history. 

What, then, should an intellectual history of law, lawyers and jurists seek to do? 
“ One hopes that... [it] will try to reconstruct .. . [their] conceptual world ...; to 


7 Ibid. at pp. 298-299, . 

8 Ibid. at p. 192. 

9 Ibid. at p. 299, 

10 See M. J. Horwitz, “ The Conservative Tradition in the Writing of American Legal 
History ’’ (1973) 7 American Journal of Legal History 275 on the ideological elements in 
lawyers’ legal history. 

1 L. M. Friedman (book review) (1970) 14 American Journal of Legal History 277, 279. 

12 See D. J. Boorstin, “ Tradition and Method in Legal History ” (1941) 54 Harv.L. Rev. 
424, 

13 5. Collini, “ Sociology and Idealism in Britain 1880-1920 >” (1978) 19 Archives 
Europeenes De Sociologie 3, 47. Although Collini is discussing the history of sociology his 
remarks equally apply to other professional histories. See also T. S. Kuhn, The Structure of 
Scientific Revolutions (1970). 

14 See Z. Bankowski and G. Mungham, Images of Law (1976), pp. 32-48. 
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describe their system of thought and the sources they assembled to construct it, and 
perhaps also to reveal [their] intellectual context, . . . [their] relation to other con- 
temporary sources of thought.” 1 Such an enterprise is especially valuable given our 
generally slight knowledge of the lives and thought of most English judges, lawyers 
and jurists. Moreover, such an enterprise would constitute an important complement 
to the growing body of social histories of law that have emerged in recent years,16 
There are of course real difficulties in attempting to place legal ideas “ in context.” 
Sometimes “ context” has been artificially constricted to narrow economic 
desiderata, thereby excluding a variety of other important social phenomena (for 
example, language systems, patriarchy, ideas and beliefs). In such reductionist 
interpretations of “ context,” the individual tends to be treated as“... simply a 
blank page upon which each successive stage of capitalism has successfully imposed 
its imprint.” +” As Fifoot warned, “ Law, no more than any other human creation, is 
the automatic result of natural forces or intellectual movements.” 18 In short, the 
effort to contextualise brings to the surface the puzzle of human agency. It also 
requires us to excavate a much wider range of subject-matter and source materials 
than that usually imbibed by lawyers’ legal history. One way of making the intellectual 
historian’s task less problematic is, perhaps, to concentrate on an individual rather 
than on a body of law. Of course, to-approach legal history through biography also 
has its pitfalls. Too often the legal biography becomes another opportunity to 
celebrate uncritically the achievements of law and lawyers, to emphasise individuals 
and de-emphasise society and economy. But this need not invariably be the case. 
As Christopher Hill’s study of Sir Edward Coke testifies, here is a genre that can do 
much to illuminate the complex and contradictory relation between law, ideas and 
society.?® $ 

Judged as a contribution to the intellectual history of law, Cosgrove’s biography is 
singularly disappointing. Given his credentials as a historian who has shown himself 
sensitive to the social and political nuances of legal subject-matter, the sense ofa 
missed opportunity is all the greater. As we shall see, Cosgrove fails both to transcend 
the narrow preoccupations and assumptions which ground much lawyers’ legal 
history; and to avoid reductionist views of context and causation. 


IV 


Most of the problems of interpretation in this book stem from four sources: 
Cosgrove’s narrowly drawn and shadowy treatment of the context within which Dicey 
lived and worked; his present-mindedness; his failure to question lawyers’ categories 
and values; and his reductionist approach to the diverse and complex forces to which 
Dicey responded. I shall deal with each of these points in turn. 

During his tenure at Oxford, Dicey, together with colleagues such as Maine, 
Bryce, Pollock, Holland and Anson, helped to lay the foundations of modern legal 
science and scholarship in England and the United States. Yet his relationship with 





15 R. W. Gordon, (book review), (1981) 94 Harv.L.Rev. 903, 908-910. I have found 
Professor Gordon’s essay very helpful in the writing of this review. 

16 For surveys of this work see, D. Sugarman. “ Theory and Practice in Law and 
‚History ” in Law, State and Society (B. Fryer et al. eds., 1981), pp. 70-106; D. Sugarman, 
J. N. J. Palmer and G. R. Rubin, “ Crime, Law and Authority in Nineteenth Century 
Britain ” (1982) I Middlesex Polytechnic History Journal (Nos. 2 and 3) 28 and D. Sugarman, 
“ Legality, Ideology and the State in England, 1750-1914 ” in Legality, Ideology and the 
State, (D. Sugarman ed., in press). : 

17 G, S. Jones, “ Class Expression Versus Social Control ” (1977) History Workshop 
(No. 4) 163, 164. 

18 C, H. S. Fifoot. Judge and Jurist in the Reign of Victoria (1959), p. 12. 

19 C, Hill Intellectual Origins of the English Revolution (1965), pp. 225-265. Other 
somewhat different but successful examples of this genre include L. W. Levy, The Law of 
the Commonwealth and Chief Justice Shaw (1957); M. White, Social Thought in America: 
The Revolt Against Formalism (1957); C. H. S. Fifoot, Lord Mansfield (1936) amd supra, 
note 18. 

20 e.g. R. A. Cosgrove, “* The Reception of Analytic Jurisprudence ” (1981) 71 Durham 
University Journal 47. 
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these contemporaries receives very short-shrift by Cosgrove. Now it has been 
suggested that Dicey’s economic liberalism and commitment to freedom of contract 
reflected a strong legal professional tradition; and further, that these doctrines had 
much more influence on the legal community than any other organ of state or 
profession.”2! Unfortunately, Cosgrove does not assist us In assessing the extent to 
which Dicey’s beliefs and methodologies were common to the generality of the legal 
community, let alone other contemporary systems of thought. Cosgrove’s descriptive 
accounts of the state of politics, society, legal science, history, Austinism and legal 
education are either superficial or non-existent. 

Cosgrove’s present-mindedness is exemplified by the excessive attention devoted to 
the many refinements, evaluations and criticisms of Dicey’s work since his death. 
This “ Cook’s Tour’’ may constitute a useful synthesis for students; but there is 
nothing new here for those familiar with the literature. The sources utilised by 
Dicey are barely explored. The problems, debates and questions that Dicey and his 
contemporaries addressed are ill-defined or ignored. The effect is to concentrate 
attention on the extent to which modern scholarship has superseded Dicey’s work. 

Cosgrove’s Whiggishness is also evident in his treatment of legal categories and 
the nature and purpose of legal scholarship as unproblematic. These are uncritically 
appropriated from the black letter tradition of modern legal education. Thus, the 
aim of legal scholarship is assumed to be exposition and synthesis; and the highest 
marks are awarded for the writing of successful student textbooks.”? Legal scholarship 
and science is seen as separate from politics and history. Only in this light do 
Cosgrove’s rankings of Dicey’s work make sense. He seems unaware that a 
**, . . historian’s acceptance of the profession’s standards of legal attainment in any 
historical period carries its own ideological baggage.” ?3 Rather than static monoliths, 
the nature and scope of legal scholarship and its categories have been and still are 
controversial.*4 Dicey and his work are very much part of this controversy. What is 
the relation between professional and university education ? What kind of work should 
be undertaken by legal scholars ? What kind of work merits the name of legal science? 
What are the best ways of stimulating scholarship and ideas in university legal 
education? These were questions which Dicey expressly addressed in his writings 5 
and an understanding of his substantive work would be enhanced if they, and the 
views and concerns of his contemporaries, were given due weight. Another example 
of Cosgrove’s uncritical translation of legal concepts is his argument that the 
Austinian approach to legal problems was a seminal influence on Dicey. By this 
Cosgrove means that “. . . Dicey appropriated from Austin his basic approach to 
legal problems, that is, the attempt to resolve questions of law by stating fundamental 
principles derived from thorough analysis of pertinent cases.” 2° Yet the principled 
nature of law, and the method of ordering legal knowledge into broad principles 
derived from and tested by actual decisions was not invented by Austin. The invo- 
cation of the underlying principles in argumentation dates back at least to the 
writings of Aristotle and thereafter extended to other bodies of learning. The idea that 
the law derives from principles originated in Roman law, and in Britain seems to have 
been accepted by common lawyers since the late fifteenth century.2”? The successive 
abstraction and ordering of the underlying principles of science, society and law was 





21 P, S., Atiyah, The Rise and Fall of Freedom of Contract (1979), p. 235. 

22 Cf. W. L. Twining, ‘‘ Goodbye to Lewis Eliot: The Academic Lawyer as Scholar ” 
(1980) 15 Journal of the Society of Public Teachers of Law 2. 

23 M.J. Howitz, supra, note 10, p. 277. 

24 See W. L. Twining, supra, note 22. 

25 See A. V. Dicey, supra, note 5. See also “ The Teaching of English Law at Harvard ” 
(1899) 76 Contemporary Review (November) 742; “ The Extension of Law Teaching at 
Oxford ” (1910) 24 Harv.L. Rev. 1; ‘* The Study of Jurisprudence ” (1880) 5 Law Magazine 
and Review (August) 382; and ‘‘ Law—Teaching, Oral and Written ” in A Memoir of the 
Right Honourable Sir William Anson (H. H. Henson ed. 1920), p. 84. i 7 

26 Cosgrove, p. 25. 

27? H, J. Burman, “ The Origin of Western Legal Science ” (1977) 90 Harv.L. Rey. 894; 
A. W. B. Simpson, *‘ The Rise and Fall of the Legal Treatise ’’ (1981) 48 University of 
Chicago Law Review 632; P. Stein, Regulae Iuris (1966). 
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part of the common currency of the intellectual revolution of the seventeenth 
century.?® And in the eighteenth century, Blackstone made it more plausible than 
ever before to view the whole legal system as a derivation from a set of principles or 
liberal rights.*® So, whilst systematisation and the derivation of principles from case 
law was a facet of Austin’s jurisprudence, the method had for centuries formed part 
of the common sense of English legal science. In short, Cosgrove conflates Austinian 
science with the age-old methods of induction and systematisation. In so doing, the 
claims he makes for the crucial influence on Dicey of Austin’s method become much 
‘more problematic. As Cosgrove recognises, those other features associated with 
Austin’s thought such as the separation of law from morality, the attack on natural 
law-theory and Austin’s theory of sovereignty were either ultimately rejected or 
substantially modified by Dicey. To reduce Dicey’s systematising zeal to the influence 
of Austin is, as we shall see, to obscure the larger political purposes that Dicey and 
other Victorian jurists sought to achieve through legal science. Of course, that 
Dicey and other “... . late nineteenth century jurists talked about [legal] science in 
more or less the same way as... previous. . . generations does not mean there was 
nothing different in how they actually went about doing it.” 3 Cosgrove, however, 
does not help us elucidate the peculiarities, if any, of late nineteenth century “ legal 
science.” 

Cosgrove compounds the misleading nature of his portrait by adopting the 
reductionist technique of explaining Dicey’s life and work as derivative of three 
unproblematic determinants: his /aissez-faire politics; his Austinism; and his 
conceptualising inclination. It is not surprising, therefore, that we end up with a 
portrait which is essentially linear and reductionist—a one-dimensional portrait in 
which all sense of contradiction is lost. It is not that these factors were unimportant 
but rather that their meaning and influence on Dicey were far more complex than 
Cosgrove’s analytic framework would ever allow. 


V 


How might we better explain why Dicey’s work took the forms it did? I would 
tentatively suggest that one way of addressing this question is to explore: the specific 
goals and methods of late nineteenth century legal science; the fears that the extention 
of the franchise aroused among Liberals such as Dicey; and the place of Dicey in 
nineteenth-century debates concerning the character of historical writing. 

Cosgrove’s emphasis on Dicey’s yen to systematise is undoubtedly correct; but for 
reasons which go deeper than Cosgrove acknowledges. The problem was practical, 
intellectual and ideological. How could legal knowledge be acquired, organised and 
applied given its “. . . daunting bulk, diversity and particularity?’ 34 At the time 
when Dicey was appointed to the Vinerian Chair the need for a more coherent legal 
scholarship in England was intense. Only 36 years earlier, the Select Committee on 
Legal Education set up by the House of Commons had concluded that “ no Legal 
Education, worthy of the name of a public nature, is at this moment to be had ’”’ in 


28 W, Prest, “ The Dialectical Origins of Finch’s Law ” (1977) C.L.J. 326, 327; B.J. 
Shapiro, “ Law and Science in 17th Century Englend ” (1969) 21 Stanford Law Review 727. 

29 D., Kennedy, “ The Structure of Blackstone’s Commentaries ” (1979) 28 Buffalo Law 
Review 205, 231-234; S. F. C. Milsom, The Nature of Blackstone’s Achievement (1981), 
pp. 10-11. 

30 R, W: Gordon, supra, note 15, p. 909 (discussing G. E. White’s intellectual history of 
Tort Law in America). Gordon points out that the meanings of “ legal science ’” were as 
manifold as allusions to the notion were numerous. In latter half of the 19th century these 
earlier meanings often co-existed with more specific ones: Ibid. at p. 909, n. 21 and p. 910, 
n. 23. Thus, jurists were by no means internally consistent nor were they necessarily 
talking about the same thing when they referred to “‘ legal science.” Furthermore, subsisting 
alongside a tradition which characterised law as science was the “ aristocratic ” conception 
of law: contemptuous of scientific principles; unlearned; which imposed dining as the only 
obligation to entry into the profession; and left it to individual students to procure their 
own instruction. See, e.g., E. Halevy, A History of the English People in the 19th Century 
(1924 ed.), Vol. 1, pp. 20-41). 

31 W., Prest, supra, note 28. See also supra, note 29, p. 9. 
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either England or Ireland.?? In particular, the Committee had deplored the lack of 
university legal education; the dearth of coherent student law texts which concentrated 
upon the enunciation and application of legal principles rather than a hypercritical 
attention to legal technicalities; and the absence of jurists in England who might 
promote a more scientific approach to law and legal scholarship. This dire state of 
affairs was contrasted with the impressive legal education and scholarship of Germany, 
France and the United States. No wonder John Austin opined that, “ Turning from 
the study of the English to the study of the Roman law, you escape from the empire 
of chaos and darkness to a world which seems by comparison, the region of order 
and light.’ 33 

For Dicey and his contemporaries this “ chaos and darkness ” was compounded 
by three factors. First, in that if the common law had a classificatory system at all, 
it was rooted in the forms of action. With their collapse and then theoretical abolition 
in 1875, the necessity to reconstruct the conceptual structure of the English common 
law became imperative. Secondly, English law was exported to the Colonies. In 
particular, the need to present a comprehensible account of English legal principles 
to an Indian audience encouraged jurists such as Markby and Pollock to utilise the 
classificatory schemes and solutions offered by Continental law to manufacture a 
view of English law as “. . . a collection of principles capable of being systematically 
arranged, and resting, not on bare authority, but on sound logical deduction.” 34 
Thirdly, the higher standards of law reporting set by the Council of Law Reporting’s 
Law Reports, first published in 1865, heightened rather than lessened the feeling that 
the common law was voluminous and unstructured. Not surprisingly, in the period 
circa 1870-1907, many of the new professional jurists such as Dicey, Pollock, 
Anson and Salmond saw it as their duty to produce expository student texts—the 
dogmatic blackletter textbooks that have come to epitomise classical modern legal 
education, science and scholarship in England. As a self-conscious effort of 
intellectual creativity it was unprecedented in the history of the common law. 
Moreover, the project was an Anglo-American—or, more accurately, an Oxford- 
Harvard enterprise—embracing such leading American scholars as Langdell, 
Holmes, Ames and Williston.** 

However, the effort to construct an internally consistent and coherent legal science 
was not simply directed at practicalities. More complex and controversial aims were 
also at work here. Most important, perhaps, was the reformulation of the legal order 
so that it rationalised and sustained the individualistic (in the sociological or meta- 
physical sense) liberalism associated, philosophically, with J. S. Mills’s On Liberty. 
Mills’s attempt to delimit the perimeter within which the claims of society might be 
exerted over the individual in moral and religious matters sought to maximise 
individual liberty. The maximisation of individual liberty would only occur where 


32 Report from the Select Committee on Legal Education, August 25, 1846, H. of C. 686. 
See also P. Stein, “ Legal Theory and the Reform of Legal Education in Mid-19th Century 
England,” L’ Educazione Giuridica II: Profili Storici (A. Guiliani and N. Picarda eds., 1979), 
p. 185. 

33 R. Campbell, Lectures in Jurisprudence (5th ed., 1885), p. 58, quoted by P. Stein 
ibid. at p. 192. i 

34 Sir William Markby, Elements of Law (4th ed., 1889), p. X. See further, P. Stein, 
“ Continental Influences on English Legal Thought, 1600-1900 ” in La Formazione 
Storica Del Diritto Moderno In Europa (Leo. S. Olschki ed., 1977), pp. 1105, 1120-1125 
and C. H. S. Fifoot, supra, note 18, passim. 

35 See R. W. Gordon, supra, note 15, p. 911. Although Langdell, Holmes and Ames did 
not write blackletter treatises, the substance of their work (or in Holmes’ case, the bulk 
of his The Common Law (1881)) was similar to that of their English counterparts. 

36 The description of boundary theory that follows owes much to P S Atiyah, supra, 
note 21 passim; G. Gilmore, The Death of Contract (Columbus, Ohio: Ohio State University 
Press, 1974); R. W. Gordon, supra, note 15, 915-917; D. Kennedy, “ Toward An Historical 
Understanding of Legal Consciousness ” Research in Law and Sociology (S. Spitzer ed., 
1980),-Vol. 3, and supra, note 29 passim; C. W. McCurdy, “ Justice Field and the Juris- 
prudence of Government—Business Relations ” (1975) 61 Journal of American History 
970 and “ Stephen J. Field and Public Land Law Development in California, 1850-1866 ” 
(1976) Law and Society Review 235. 
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power is exercised against a persons will, so as “. . . to prevent harm to others. 
His own good . . . is not a sufficient warrant. . . . Over his own body and mind, the 
individual is sovereign.” è? “ Self-regarding’’ behaviour is exempted from the 
domain of legitimate coercive action; as Alan Ryan observes, “ .. government may 
only act by coercion in the area of other-regarding behaviour laid down in On 
Liberty.” 38 Thus, the object of the legal system was to maximise the “ self-regarding ” 
behaviour of individuals consistent with the “ self-regarding ” behaviour of other 
individuals. The legitimacy of classical legal science stemmed from its assertion that 
it could define as precisely as possible the boundaries which delineated permissible 
self-regarding behaviour (‘‘rights’’) from activities which interfered with the 
** self-regarding ” activities of others. The legal protection of that boundary by the 
state was held out as the best definition of liberty. The coherence of this system 
stemmed from its desperate attempts to segregate the “ public ” from the “ private ” 
sphere and therefore public from private law; and from its assertion that a handful of 
general principles covered all possible situations.. “ The task of the ‘ rule of law’ 
was to specify the scope and limits of autonomous conduct, through rules that 
would be knowable (at least to persons advised by lawyers) in advance, and general, 
so as to apply to all persons equally. Rules thus formulated would inform individuals 
how far they could go without infringing the freedom of others, and would keep the 
state in check as well by depriving its officers of discretion in handling claims of 
infringement.” A coherent, principled, general body of law was not only a practical 
necessity but “... was a precondition of liberty and equality.” 3° 

On Liberty was revered by many young intellectuals of Dicey’s generation and none 
more so than Dicey himself. In the minds of Dicey and others it came to be the 
measure of political liberalism; the touchstone against which subsequent develop- 
ments were to be assessed. On Liberty, argued Dicey, was the perfect embodiment of 
“ Benthamite Individualism ” that is, the orthodoxy of the mid-century.*° Of course. 
in the late nineteenth-century debates on state interventionism it was argued by those 
advocating greater state intervention that those claims based on On Liberty’s defence 
of individual freedom had misconstrued the very character of freedom; and its 
atomism was criticised. Successful attacks were mounted on the basic dichotomies 
between individual and state, freedom and law and so on, which were surplanted by 
positive rather than negative beliefs as to how legislation and other state activities 
can expand individual freedom. Philosophically speaking, this critique owed much to 
the ideas of philosophical idealism.*! Certainly by 1900 the contradictions and 
shortcomings inherent in Mill’s conception of individual liberty and therefore the 
“ boundary theory ” of law were coming to the fore. Yet the boundary theory of the 
legal system and the scholarship and conception of legal science which it facilitated 
and legitimated has retained an extremely tenacious hold over the minds of lawyers, 
judges and jurists alike. One might hypothesise that the categories and forms of the 
common law largely reproduce the values of individualistic liberalism. For example, 
the form and content of the law tends to define relevant actors for legal purposes as 
individuals. Because the form and content of the law tends to be inherently 
individualised the expression of collective interests tends to be discouraged. Perhaps, 
therefore, the strength of economic liberalism within the legal community is in part 
reflected in, and a product of, the individualistic categories and forms that constitute 
classic modern legal science. That resilience might also be explicable in terms of the 
legal community’s shared desire to conceive of their work as a learned science and 
craft; and that the boundary theory of law places judges, lawyers and jurists in the 
centre of government whilst protecting them from the charge of having usurped 
Parliament. 


37 J. S. Mill, “ On Liberty ” (1859) in Utilitarianism, (M. Warnock ed., 1962), p. 135. 
See also, A. V. Dicey, “ The Legal Boundaries of Liberty ” (1868) 9 Fortnightly Review 
(January 1) 1. 

38 A. Ryan, J. S. Mill (1975), p. 174. 

39 R, W. Gordon, supra, note 15, p. 916. 

40 A, V. Dicey, supra, note 2 (2nd ed.), pp. XXX, XXVII and 183. 

41 See P. Clarke, Liberals and Social Democrats (1978); S. Collini, supra, note 13 
passim and Liberalism and Sociology (1979). 
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A boundary theory of the legal order could not only accommodate the diverse needs 
and claims of the legal community with the individual liberalism of Mill. For 
Dicey, like many other “ lights of Liberalism,” the reconceptualisation of the law 
became imperative as their fear of Socialism and the breakdown of ordered govern- 
ment increased in the final decades of the nineteenth century. ** To “ old Liberals ”’ 
like Sidgwick, Stephen, Maine, Dicey and Bryce, the Liberal Party was trying to buy 
working class votes with an ambiguous programme of land and social reform which 
it was feared weakened the defences of property and the power of the propertied 
classes. As a result, business and landowners united under the Conservative party’s 
banner; the Liberal party lost its crucial middle class support including the “ old 
Liberal ” intellectuals. *® 

Dicey’s preoccupation with “ collectivism ’’ and stability has occasionally been 
acknowledged as an important influence on Law and Opinion. However, it also 
possibly had as material an effect on Dicey’s purely legal work, particularly his 
writings on constitutional law. The conservative sentiments of “ old Liberals ’’ such 
as Maine, Dicey and Bryce is clearly manifested in their increasing tendency to view 
the United States as the model constitutional democracy. This aspect of Dicey’s 
thinking helps to illuminate the nature and form of his constitutional scholarship.*# 
Dicey defined the political problem of the age as “. . . how to form conservative 
democracies . . . to give to constitutions resting on the will of the people the stability 
and permanence which has hitherto been found only in monarchical or aristocratic 
states . . . The plain truth is that . . . the American republic affords the best example of 
a conservative democracy ; and now that England is becoming democratic, respectable 
Englishmen are beginning to consider whether the constitution of the United States 
may not afford means by which . . . may be preserved the political conservatism dear 
and habitual to the governing classes of England.” ** The basic conservatism under- 
lying Dicey’s constitutional writings and his ‘‘ Americomania ”’ is exemplified in three 
specific examples. First, his growing interest in the referendum as a device to mitigate 
the full impact of parliamentary sovereignty. Secondly, Dicey attributed the stability 
and conservatism of the United States to its legalistic spirit. In particular, he 
envied the way in which the Rule of Law, which in Britain grew haphazardly through 
custom, precedent and convention, was deified in America and enshrined within its 
fundamental constitution. ‘‘ There law rather than government held the federation 
together, judges not politicians were the ultimate arbiters, and litigation had replaced 
legislation. The prospect of a vast nation ran on the lines of a solicitor’s office in 
Lincoln’s Inn must have been very satisfying to’’ Dicey and many of his legal 
contemporaries.** In short, Dicey and other “ old Liberals ” regarded American 
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constitutionalism as the consummation of the boundary theory of the common 
law. 

In contrast, the French Droit Administratif was flawed in that, possessing a 
separate law which exclude administrators from the full rigours of common law, it 
failed to sustain the legal equality which Dicey considered the prerequisite for the 
Rule of Law.*’ From this perspective, Dicey’s Law of the Constitution was an attempt 
` to reduce Britian’s unwritten constitution to a partially written code. Dicey’s Rule of 
Law endeavoured to create a new procedural natural law or Bill of rights which 
could be used to ensure that legal change was slow paced and conservative. ° 

However, it would be wrong to reduce Dicey’s constitutional writings to the 
character of his politics. For all its conservatism, much of Dicey’s constitutional 
writing also reflects a salutory concern with the need to impose effective inhibitions 
upon power and the defence of the citizen from power’s all-inclusive claims. In the 
sense that the Rule of Law is synonymous with civil liberties, then, of course, it 
constitutes “. . . an unqualified human good.” 48 But as has been pointed out 
elsewhere, liberal legal science’s conception of the Rule of Law: “. . . undoubtedly 
restrained power, but it also prevents power’s benevolent exercise. It creates formal 
equality—a not inconsiderable virtue—but it promotes substantive inequality by 
creating a consciousness that radically separates law from politics, means from ends, 
processes from outcomes. By promoting procedural justice it enables the shrewd, the 
calculating, and the wealthy to manipulate its forms to their own advantage. And it 
satisfies and legitimates an adversarial, competitive, and atomistic conception of 
human relations.” * It may be that, given the liberal individualistic underpinnings of 
the Rule of Law, it will inevitably discourage the pursuit of substantive justice. 
However, if those underpinnings are to be replaced, then critics of the liberal theory 
of justice will have to take the problem of the Rule of Law seriously. They will have 
to enter the terrain of justice and engage in the kind of moral and practical arguments 
that, at least until recently, critics of liberalism have tended to eschew.®° 


VII 


Dicey’s Law and Opinion has suffered from being treated as simply a political 
testament. This is unfortunate since the positive dimensions of this work have been 
neglected as a result. What students of Dicey have failed to see is that Law and 
Opinion was, in part, an important intervention in contemporary debates concerning 
the character of historical writing. In essence, for most of the nineteenth century a 
Whig tradition of historical writing predominated in England: that is, one akin to 
imaginative literature, didactic, where the past was used to illustrate moral or 
political questions to a wide audience. In the 1860s and 1870s English history began 
to professionalise.*4 Moreover, the methods of German scientific history became 
increasingly influential amongst the new professional historians. The new scientific 
history boasted objectivity, and a concern above all with fact-collection and the 
accuracy of facts. History was studied for its own sake rather than as a political 
weapon. Dicey was out of sympathy with the new history, for at least two reasons. 
First, Stubbs and Freeman, two leading members of the new school, had disparaged 
the legal profession. In particular, the historic role of lawyers was questioned; so 
was the systematising characteristics of lawyers, especially when applied to realm 
of history.5? Secondly, Dicey by temperament and inclination sympathised with the 


47 Ibid. at p. 838. 
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Whig tradition of historical writing. He regarded much of the new history as anti- 
quarianism. These reasons in addition to Dicey’s fear of collectivism, help to 
explain the nature and form of Law and Opinion. It was a work in the Whig tradition. 
It was in part a celebration of judge-made law and legal professionalism. It is 
Bentham the /egal philosopher that Dicey credits with creating a Utopia in England 
- single-handed. Like some lawyers’ legal history, it was a medium through which the 
claims of legal professionalism were advanced and legitimated as against the claims 
of the majority. But Dicey’s contempt for the new history was not simply a matter 
of temperament. He was also repelled by the fact fetishism that characterised the 
new history at its worst. He saw the need for historical work which investigated 
economic and legal desiderata at a time when very little such work was emerging. 

Thus, Law and Opinion was simultaneously an instrument of reactionary politics, a 
celebration of law and lawyers and a pioneering attempt to establish the relationship 
between law, economic thought and the origins of the modern democratic state as a 
major concern of historical and legal scholarship. Despite its superficiality, the 
historical and methodological questions it poses still constitute an important challenge 
for lawyers and historians. Harold Laski recognised its worth. “ It started ° wrote 
Laski, “ a new (and valuable) tradition in English historiography.” 5° But it was a 
tradition which had much greater impact on historians than lawyers. Paradoxically, 
in so far as Law and Opinion revealed the highly contingent and political character 
of nineteenth-century law, it challenged many of the core assumptions and categories 
_ of the liberal legal science that Dicey had been centrally concerned to construct and 
defend. After all, Dicey’s message was (to use Holmes’s famous phrase) that: “ The 
life of the law has not been logic: it has been experience. The felt necessities of the 
time, the prevalent moral and political theories, intuitions of public policy, avowed 
or unconscious . . . have had a good deal more to do than the syllogism in deter- 
mining the rules by which men are governed.” 5* No wonder Law and Opinion 
has had almost no impact on classic legal science in England. Taken to its logical 
conclusion, Law and Opinion would have required a fundamental reconceptualisation 
of the character and methods of classic legal science; whereas much of classic legal 
scholarship has been concerned to legitimate and defend that tradition. Thus, 
Dicey (like Holmes) simultaneously assisted in the construction of a liberal legal 
science and demonstrated that its foundations were built on sand. 

To end on a paradox should not surprise. Dicey, like most people, was not 
internally consistent. In both Law and Opinion and Law of the Constitution he 
transcended Austin’s narrow definition of law and legal science in an effort to 
locate the practical limits on law and state. Similarly, his devotion to Bentham did 
not preclude his embracing natural rights theory. He could simultaneously argue 
for the supremacy of Parliament and yet suggest that if an election is not called 
before the enactment of the Home Rule Bill it would be unconstitutional. Although a 
rigid dogmatist, Dicey was on occasions able to transcend this straitjacket and, no 
doubt unwittingly, challenge the precepts he also sought to defend. 
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Patricia Hewrrt’s Britain is a wretched place. Parliament and the courts 
are no longer guardians of our freedom. The police are defenders of the 
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State, destroyers of liberty and accountable only to themselves. Racism and 
sexism are institutionalised facts of life. Freedom to speak, assemble and 
demonstrate are all but annihilated. Habeas corpus is a mere shadow of its 
former self. 

Some may not recognise in this the cosy, liberal democracy we have come 
to know and love. That it is under strain few would question, but is it, as 
Hewitt claims, a “ myth that this is a tolerant country ” (p. xi)? Relativism 
must not, of course, be given too free a rein, but if Britain has become 
something approaching a police State, whither those societies which lack the 
constitutional safeguards and institutional machinery associated with British 
parliamentary democracy? What hope for the South Africas and Argentinas 
of this world? Universal franchise, free elections, an independent judiciary 
are no guarantees of civil liberty. What, then, is required? Vigilance, seems 
to be the author’s reply. Her long experience as General Secretary of the 
National Council for Civil Liberties speaks directly to that question. It has, 
not unnaturally, preoccupied her with the pathology of freedom, but her 
disquieting conclusions cannot be dismissed for that reason; high-flown 
declarations of the rights of man serve little purpose if they are daily 
flouted. Yet, though she demonstrates (with a polemical directness alien 
even to this excellent Law in Society series) the manifold shortcomings in 
our law and practice, and offers constructive means to protect our liberty, 
the book, by failing to address the larger questions about the role of law 
in protecting civil liberties, misses an opportunity to become more than 
merely “a map to. the state of civil liberties in the United Kingdom today ” 
(p. xiv). 

Part I, though entitled “ The Police and Civil Liberties,” extends beyond 
this subject (including, e.g. a discussion of prisoners’ rights). Police powers 
of arrest are described with an unfortunate combination of inaccuracy (e.g. 
the definition of “ arrestable offence ” on p. 10),’ superficiality (no mention 
is made of the Criminal Law Act 1967 or the principle in Christie v. 
Leachinsky), and incompleteness (police powers of search and seizure—an 
important “civil liberties issue ”—are omitted altogether). These deficiencies 
are serious enough in themselves, but they reduce the effectiveness and 
stringency of some of the author’s criticisms. So, to take another instance, 
Hewitt’s account of the status (and even the content) of the Judges’ Rules 
is so inadequate—at least for the uninitiated—that her assault upon them 
(and the purport of the proposals of the Royal Commission on Criminal 
Procedure) is rendered weaker than it might otherwise be. Equally, the 
analysis of police detention and questioning of suspects (with its legitimate 
critique of some of the Royal Commission’s recommendations), in its neglect 
of particulars, inhibits the reader’s temptation to support the author’s 
(frequently perceptive) stand. Her discussion of bail (the criteria for magis- 
terial refusal should be spelled out on p. 23) and of prisoners’ rights (the 
Prison Rules relating to complaints, discipline, visits and letters, warrant, at 
the very least, stating) suffer the same weakness. 

“ Causing Problems for the State ” is the engaging title of Chapter 3 whose 
principal concern is the role of the police and the security services in 
surveillance. A brief account is given of some aspects of the question of 
“ privacy ” (though, surprisingly perhaps, no argument for the legal recog- 
nition of the “right of privacy ”). Though there are some statements which 
are (in minor points of detail) erroneous (e.g. the Walden Bill is wrongly 
titled on p. 44) or exaggerated (e.g. “ [t]he citizen in the United Kingdom 
is completely unprotected by law against the collection and use of personal 
information,” p. 43), a powerful case is made for controls on, at any rate, 
police surveillance. Reference might, however, have been made to the 
admissibility of evidence improperly obtained—a subject that can hardly 
be ignored in assessing the question of police surveillance. Chapter 3, 
“ Policing the Police ” (for me the best in the book), is a telling assault on 
the system of police accountability and, in particular, the procedure by 


Jan. 1983] REVIEWS 113 


which complaints are made against police officers. Hewitt rightly condemns 
the extraordinary state of affairs in which a policeman may escape prosecu- 
tion altogether where it is alleged that he has committed a criminal offence 
because such prosecution is thought to constitute ‘‘ double jeopardy.” As she 
points out: “ The effect of treating a decision as if it were identical to an 
acquittal by a court means that many officers suspected of the most serious 
misbehaviour escape all jeopardy entirely ”? (p. 74). 

In Part II the author considers ‘‘ Freedom of Speech and Expression.” 
Chapter 4 on censorship and secrecy is a fairly predictable (and often highly 
tendentious) analysis of the Official Secrets Acts. The usual arguments for 
more open government are rehearsed and, while it is difficult to disagree 
with Hewitt’s conclusion that Britain needs a Freedom of Information Act, 
she makes little attempt to sketch the constitutional and institutional genesis 
(and rationalisation) of our closed system. Some of the eccentricities of 
British government—the Civil Service, the Cabinet, the Lobby, etc.—might 
have been alluded to in order to give a more realistic (and hence pessimistic) 
statement of the bridges to be crossed. Nor is her excursus into the law on 
breach of confidence likely to prove particularly illuminating to the lay 
reader; the author might at least have explained the essence of this equitable 
remedy, if only to give some point to her whistle-stop account of the leading 
cases in this sphere. On the law on obscenity, Hewitt occasionally lapses 
into inexcusable banality and, worse still, jejune generality. What, for instance, 
is one to make of the following passage which begins this section: “ It is 
only twenty-two years since the then Home Secretary, Roy Jenkins, tried 
with his Obscene Publications Act 1959 to make sense of the laws against 
obscenity. He failed ” (p. 95). Apart from the fact that Roy Jenkins was 
not Home Secretary in 1959, the cavalier dismissal of the Act (and the 
idea that it sought to “ make sense ” of the law) might be permissible were 
it demonstrated. But the discussion (which, by neglecting the s. 4 defence, 
misses the mark of much of the dissatisfaction felt about the statute, viz. the 
forensic determination of ‘‘ obscenity ”) fails to do so. Nor does she examine, 
in any detail, possible alternatives to the system (e.g. the Australasian experi- 
ence of licensing boards) thereby rendering her conclusion that “ [dJespite the 
uncertainties and inconsistencies of jury censorship, the involvement of 
ordinary people seems preferable to the appointment of licensing boards ” 
(p. 104) rather hollow. 

Although Chapter 5 is cogent in its case for the right to assemble peacefully 
in public, neither the common law nor the statutory controls are adequately 
described. So, for example, since no account is given of the offence of 
obstructing a constable in the execution of his duty (now contained in 
s. 51 (3) of the Police Act 1964), the author’s (all too brief) discussion of’ 
the Ratiu case (p. 124)—which, incidentally, is erroneous: the defendant was 
not acquitted, and there was an appeal to the Crown Court—loses much of 
its point. The chapter contains some perceptive remarks about the Trade 
Union and Labour Relations Act 1974. There is much, for instance, in the 
author’s observation that: ‘‘ [T]he Act’s attempt to define Dantesque circles 
of ‘primary’ and ‘ secondary,’ ‘ direct’ and ‘ indirect’ action is so complex 
that unions and their members are impossibly placed to judge the likely 
legal consequences of any action ” (p. 131). But the currency of acute points 
like this is devalued by the simplistic rhetoric which often intrudes. For 
example: ‘‘ The courts will readily protect an employer against a threat to 
his business: they will not protect an employee against the loss of his liveli- 
hood ” (pp. 133-134). Hewitt does have some useful suggestions to make 
in respect of public meetings and processions. Her view (p. 149), though 
not new, that reasonable user of the highway (which constitutes a “ lawful 
excuse ” under s. 121 of the Highways Act—to which she makes no reference) 
should be statutorily enlarged to include meetings, processions and demon- 
strations, is a sound one. 
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Part III is an account of four “ test cases for civil liberties.” The first 
(Chap, 6) treats of Northern Ireland and the bitter history of civil liberties 
under the emergency powers. The author supports the termination of direct 
British rule: “ The price of the Union is direct rule, and the price of direct 
rule, in terms of -people’s lives, is too high” (p. 170). She proposes “ the 
creation of a constitutional forum” in which “ options for the future ” 
(ibid.) could be discussed. One would like to believe that it lay within the 
power of reason to establish justice, but it is hard to be so sanguine especially, 
as Hewitt herself declares, “ [t]he violence of the last twelve years was’ 
born of the denial of civil rights to the Roman Catholic minority ” (p. 153). 
The second “ test case ” is that of sex discrimination. The author, in Chapter 
7, discusses the prejudices that still exist against women in matters of tax 
and employment, and calls for positive discrimination in favour of women, 
instead of the purely discretionary procedure permitted under the Sex Dis- 
crimination Act 1975. Racial prejudice has, the author claims, become “ an 
institutionalized part of British law and society ” (p. 187). An overstatement, 
perhaps, but her indictment of our racially prejudiced policies of immigration 
and citizenship (in Chap. 8) is virtually unanswerable. Who would deny that 
“ [i]mmigration has become a code word for ‘black immigration’ ” (p. 188), 
that “ [t]he official assumption that immigration controls help good race 
relations has been disastrous ° (p. 189), or that “ the real need is for the 
ethnic minority communities to feel that Governments are on their side 
against a racist minority ” (p. 207)? There are constructive proposals for 
changes to the immigration and citizenship laws, and a further call for 
positive discrimination in favour of ethnic minorities (pp. 214-215). But 
though she rather derides the legislative attempts to outlaw sexual and 
racial discrimination, Hewitt wants to see the homosexual minority protected 
against prejudice (Chap. 9). Might it not be the case that many homosexuals 
would prefer social acceptance to spring from understanding rather than 
statute—particularly with the Sex Discrimination and Race Relations Acts 
as precedents? 


The final section of the book is a brief attempt to confront the question 
whether our international obligations in the field of human rights might not 
be better fulfilled by the enactment of a Bill of Rights. In a somewhat 
unsatisfactory analysis of the choices available, Hewitt appears to support 
the view of the Standing Advisory Committee on Human Rights in Northern 
Ireland that the provisions of the European Convention on Human Rights 
form the text of a British Bill of Rights; this would have primacy over both 
existing and future legislation (v. Lord Wade’s Bill)—unless Parliament 
explicitly declared otherwise. Yet the author appears both confused and 
unconvinced. She seems to find the terms of the European Convention 
unsatisfactory (pp. 239 and 246) or even useless (p. 224), and its machinery 
cumbersome (p. 240), slow (pp. 240-241) and insufficiently effective (p. 249). 
She nevertheless dismisses the prospect of a newly drafted Bill of Rights as 
remote in practical terms (“it is inconceivable that the political parties could 
agree ”?” (p. 242) ) and unacceptable in political terms (“ the House of Lords 
...has been responsible for judgments which show scant regard for human 
rights ” (p. 243)). Nor does she believe that either major political party 
will support the incorporation of the Convention into our law. What, then, 
_is her solution? An. improvement in the Convention machinery; ratification 
of the Civil and Political Rights Covenant and the Optional Protocol (whose 
import are nowhere specified); and (out of the blue) the establishment of 
a Human Rights Commission (an interesting proposal which is baldly stated 
rather than developed). 


This is an angry book. It is likely to generate unease and, one hopes, 
debate. It is highly readable, almost free of misprints (p. xii, line 30; p. 123, 
line 30; p. 135, line 11; p. 256, note 23) and (in paperback at least) reasonably 
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priced, making it accessible, in every sense, to all who profess a concern 
for the protection of our eroding liberties. 
RAYMOND WACKS * 


WHAT NEXT IN THE LAW. By LORD DENNING. [London: Butterworths. 
1982. xxiii and 352 pp. £9-95 and £5-95.] 


A VERY well-known judge once wrote a book. It was a book about the law as it was. 
And how he would like it to be. He said he wrote it “ to set people thinking, talking - 
and writing ’’ about what he had said. So they did. And it was found that the judge 
had said some things he ought not to have said. The publishers had to ask people to 
send the book back. Later a different version of the book appeared. A Revised Version. 
Like the bible. I have just read it. Let me tell you about some of it. 

Part One of Lord Denning’s latest book—yet another is promised—consists of 
brief Brief Lives of Bracton (who “ kept a notebook’’); Coke (“ As Attorney- 
General he was cruel and unjust. As Chief Justice he was wise and just ’’); Blackstone 
' (“ when I was at Oxford I was told nothing about him’’) who was opposed by 
Bentham (“ one of the few bad things to come out of Whitchurch .. . the most 
pretentious person that ever lived .. . He started many books but ’’—unlike Lord 
Denning—“ finished none of them’’); Mansfield (who “ infused the principles of 
equity and good conscience into the rigid formulae of our law’’); and Brougham 
(“ not in the same class as the others ”’). 

Part Two is about trial by jury which Lord Denning would like to see revised. 
He wishes to see more minor offences dealt with by magistrates and instances the case 
of the postman charged with stealing a box of chocolates, worth £1-03 who claimed 
trial by jury and was acquitted. The judge in the case considered that a vindication of 
the right of trial by jury. Lord Denning does not think so. He “ reasons ” thus: 


“ A bench of magistrates would, I expect, have come to the same decision as the 
jury. When people cite cases like this, they assume (a) that the man was truly 
innocent, and (b) that the magistrates would have wrongly found him guilty. 
Their whole argument fails if they assume that the man was truly guilty and was 
wrongly acquitted by the jury. I would repudiate the suggestion that magistrates 
would ever find an innocent man guilty. They give every man the benefit of the 
doubt just as much as any jury: and, if he should be wrongly convicted, he 
has always an appeal to the Crown Court.” 


“The ordinary man’’ says Lord Denning “ is no longer suitable °’ to serve as 
juror for “ the chances, by sheer weight by numbers, are loaded heavily against the 
jurors being the sensible and responsible members of the community.’’ The remedy ? 
“ Those on the jury list should be selected in much the same way as magistrates are 
now’’ by making personal application or being recommended by others, with 
references taken up and interviews held to assess suitability. Magistrates themselves 
would make up the jury list for their neighbourhood. The secretive, party-political, 
hole-in-the-corner, self-perpetuating selection process for magistrates certainly 
excludes the ordinary man. I would prefer to be judged by ordinary men and women 
randomly selected than by Denning’s sensible and responsible people. 

Part Three is about legal aid. Part Four is about personal injuries. Part Five is 
about libel. 

Part Six is about privacy and confidence and Lord Denning’s thoughts, counter- 
thoughts and counter-counter-thoughts about British Steel Corporation v. Granada. 
He summarises his reason for his decision to order Granada to name their informant: 
“ I felt that Granada had not behaved with due respect.” It seems to me that the 
whole weakness of the Denning approach—what he calls the search for justice—is 
exemplified by that sentence. He abandoned even the test of trying to decide where 
the public interest lay between breach of confidentiality and the freedom of the 
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press. Instead he decided against Granada because they had not behaved according 
to the code of social conduct he favoured. Justice was identified with being decent te 
Sir Charles Villiers. That is not a legal principle. It is not a moral principle. It is no 
sort of principle at all. 

So to Home Office v. Harman. Denning’s comment on the proposal to take the 
decision to the European Commission on Human Rights is “ The lady doth protest 
too much, methinks.’’ The decision, he writes, “ does not restrict the freedom of the 
press. It only restrains the abuse of it.” And that abuse? That the use by the journalist 
of the documents was “ highly detrimental to the good ordering of our society. They 
were used so as to launch a wholly unjustified attack on Ministers of State and high 
level servants.” That’s the trouble with bodies like the N.C.C.L. They lack due 
respect. So the justice of Lord Denning extends not for the first time to protect 
politicians from criticism. And this is the judge who purports to admire Chief 
Justice Coke and Bracton. Sed sub Denning et lege. 

Part Seven is about a Bill of Rights. Denning does not wish the European Con- 
vention to be incorporated into English law because the European Court would then 
be able to overrule English judges. Part Eight is the Dimbleby Lecture of 1980 on 
misuse of power with its remarkable plea of self-justification, self-advancement and 
self-promotion. Not personal self but professional self: “ Someone must be trusted. 
Let it be the judges.” 

But this is a book review not an assessment of a judge or a man. So what’s the 
book like? Largely it is based on simplified descriptions of well-known cases—a kind 
of Pilgrim’s Progress rewritten for children. It is not suitable reading for the law 
student or the intelligent layman, neither of whom should be presented with easy 
versions of difficult problems. Should anyone? For the lawyer, the only interest is in 
seeing how one judicial mind works. Or is presented as working for I do not believe 
this dreary book truly reflects the quality of the mind of the author. Will the real 
Lord Denning please stand up? 
i J. A. G. GRIFFITH* 


SOCIOLOGICAL APPROACHES TO Law. Edited by ADAM PODGÓRECKI 
' and CHRISTOPHER J. WHELAN. [London: Croom Helm. 1981. 
251 pp. (incl. indices). £12.95] 


THIS is a collection of essays in the theory of the sociology of law, based 
on contributions to a conference at Oxford in 1978. It is the stated purpose 
of the volume “to link together the current approaches in the social sciences 
(especially sociology) with the selected problems of the study of law.” Apart 
from the editors’ introductory and concluding remarks, it ranges from 
functionalism to ethnomethodology in styles which are for the most part 
lucid, brief and interesting. Only Wilkinson’s essay on functionalism typifies 
that style of sociological exposition which leaves the reader wondering what 
he is supposed to have learned and weighing, somewhat ruefully, the 
opportunity cost of reading. 

The editors have ordered the material intelligently. The active and 
interested reader will see themes emerging and trends developing. It is a 
matter of surprise and regret therefore that the introduction and the conclud- 
ing remarks offer little other than a plea for a multi-dimensional approach, 
of which few of the contributors would approve, and a sketchy explanation 
of the delayed development of the sociology of law in the United Kingdom. 
The hypothesis (p. 13) that “Industrial innovations, political pressures and 
social needs force law schools to redesign their training to meet newly 
emerging expectations” is unsupported by any cited empirical evidence, and 
implausible in view of the relatively few law schools which have engaged 
i eS A A 

* Professor of Public Law, London School of Economics, University of London. 


Jan. 1983] REVIEWS 117 


in any but incremental curricular reform and of the largely uncontested 
conservative influence of the professional bodies on the curriculum. 

Sir Edmund Leach contributes a readable account of structuralist theory 
which does much to explain why we should be interested in the binary 
oppositions of the raw and the cooked, the sacred and the profane, etc., and 
raises fascinating questions on the nature of mind. Disappointingly he makes 
little attempt to explore the legal field and thus leaves the way open for 
Dr. Harris’s agnostic rejection. Harris is sceptical that structuralist tenets 
can be proved and is satisfied with the adequacy of “legal science.” Both 
issues are fundamental to the validity of a structuralist approach to legal 
study, and readers may wish to explore them further in an essay by Paul 
Robertshaw 1 which offers an outline proof of structuralism, identifies the 
mind of man as “incurably active, even where behaviour is passive” and 
shows how this can illuminate our understanding of the legal, and especially 
the judicial, process. 

On a view like Robertshaw’s or Leach’s one would have greater difficulty 
than Harris in talking of “law as a whole” or believing that legal science 
“is sufficient to explain the structure presupposed for law by lawyers.” 
Surely the nature of the processes by which law is “ presupposed” also has 
a capacity to illuminate the presuppositions themselves. This reviewer suspects 
that Harris senses this, but has put the thought from his mind, preferring 
rigorous study within arbitrary boundaries. We delude ourselves if we believe 
such arbitrary decisions avoidable in serious study, but no particular decision. 
is inevitable. Some will read Leach’s essay and be so captivated or fascinated 
that they will be unable to draw the line as Harris does. More would be 
fascinated if the analysis were carried forward, as is Robertshaw’s, to 
the specifics of the legal process. 

Professor Andreski explores Max Weber’s conceptions of “ understanding ” 
(which is renamed “empathetic comprehension”), “social action” and 
“ rationality.” Weber’s analysis of these last two receives rougher treatment 
than is commonplace in those socio-legal discussions in which Weber, is 
simply invoked to provide an analytical framework and academic respect- 
ability. In particular, Andreski is critical of Weber’s distinction between 
“formal” and “material” rationality, stating that “a materially irrational 
law .. . is a self-contradictory notion.” What emerges is of fundamental 
interest to lawyers, sociologists, and economists, viz. the nature of the 
transactional processes which law typifies and the importance of formality, 
regularity, discretion and arbitrariness.? 

Dr. Hunt’s essay on Marxism and the analysis of law is refreshingly 
undoctrinaire and free of name-dropping invocations. It identifies the starting 
point of a distinctively Marxist analysis not as class conflict but as “the 
social relations of production.” Marxist contributions to the sociology of law 
are seen as proceeding through three phases: an oppositional or critical 
phase, a phase concentrating on the class character of Jaw and a third and 
highest phase in which legal phenomena are substantively analysed. A similar 
trend in seeing substantive analysis of legal phenomena as the most worth- 
while activity is evidenced in several other contributions. Professor Rott- 
leuthner shows how Jurgen Habermas is moving away from the high priests 
of the Frankfurt School’ as he becomes more interested in socio-legal 
questions. Habermas insists that “the only way of coping with practical 
problems is to specify the formal procedures of a moral discourse.” His 
“communicative ethics” finds an illuminating area of application in the 

1 (1980) 2 Liverpool Law Review 31. 

2 Duncan Kennedy’s important work in this area has received too little attention 
this side of the Atlantic. See “ Legal Formality ” (1973) 2 Jo. of Legal Studies 351; 
“Form and Substance in Private Law Adjudication ” (1976) 89 H.L.R. 1685. See 
also ae “ Towards a Structuralist Theory of Law ” (1980) 2 Liverpool Law 
Review 5. 
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courtroom and in the interaction between Jawyer and client. Dr. Heath 
examines “ exchange theory ” and its practitioners. He provides acute criticism 
of Becker’s work on criminals as utility-maximisers; of Baldwin and 
McConville’s analysis of plea bargains and of Posner’s heavily normative 
view that legal rights should be assigned to those who most value them, as 
evidenced by their willingness to pay. In so doing he accommodates inequality 
and coercion within exchange theory and so renders it a far more acceptable 
tool than economic theories of law which appear to draw their values from 
the mythical free and frictionless market. Empirical work on specific pheno- 
mena is clearly encouraged by exchange theory. 

David Schiff is interested to discover which sociological theories are most 
apposite to the task of examining a normative system. Again a concern 
with the nature of rules emerges and he favours those theoretical perspec- 
tives, such as phenomenology and ethnomethodology, which encourage specific 
enquiry at the micro-level. The book concludes with essays in which these 
perspectives are examined. Arthur Brittan discusses “ symbolic interactionism ” 
as an inherently micro-sociological approach which favours self-conscious 
participant observation as its method. Maria Łoś explains phenomenology, 
but makes claims for its efficacy which do not seem to be peculiarly 
phenomenological. Dr. Atkinson recounts the emergence of ethnomethod- 
ology (literally “members’” methods of “ reasoning”) in specifically legal 
contexts as a theory which denies that any major social concepts like “ order ” 
can be validated independently of their context, which rejects the possibility 
of accurate sociological description in the manner of the physical sciences 
and denies that sociology is better than common sense. Instead we should 
seek to understand common sense, to study the commonplace and learn 
the somehow-or-other methods by which members make decisions. This is 
to be done for its own sake and not merely, as phenomenologists might, as 
a prelude to a “sociologically informed view.” Conversational analysis is 
an obvious development and readers will doubtless be aware of some of 
the very interesting work in this field by Atkinson and Drew. 

This advocacy by contributors of a move from macro to micro is welcome 
and, if it results in action by the practitioners of the sociology of law, may 
produce results that will influence those who are currently sceptical of the 
usefulness of the sociology of law. Too much work in this area is preach- 
ing to the converted or doctrinal in-fighting. Even this volume will be taken 
seriously mainly by those who are already interested in its themes. It too 
begins with the syllogism (i) sociology of law is a sub-discipline of sociology, 
(ii) this is sociology, (iii) therefore it is interesting to sociologists of law. 
This’ may be true but the audience group is a closed one and the themes 
of this book—voluntarism and determinism, description and prescription, 
language and meaning, rules and discretion, power and freedom—are of 
greater significance than many whose instincts are more practical will allow. 

In this perspective it is unfortunate that the volume concludes with an 
editorial review which reads like a nutshell introduction together with a 
suggestion that a multi-dimensional study of contract may prove worthwhile. 
A multi-dimensional. approach may be justified on the ground that each 
method advocated by the contributors is validated by an a priori theory and 
that, since criteria of selection are unavailable, it is risky to exclude any one 
method. However, no such justification is offered by the editors, who are 
instead satisfied merely that each perspective seems to have something to 
say. This is playing into the hands of the sceptic and of the legal scientist. 
John Austin may yet rest easy in his grave. 

Max WEAVER* 
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E: Order in Court: The Organisation of Verbal Interaction in Judicial Settings 
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CORDERY’S LAW RELATING TO SOLICITORS. Seventh edition by G. J. 
GRAHAM-GREEN, assisted by F. T. Horne. [London: Butter- 
worths. 1981. xci and 457 pp. £35-00.] 


FAMILIAR to solicitors for many years, Cordery is the mixture as before. This 
is not entirely’a compliment. 

In the 12 years since the sixth edition a good deal of rearrangement and 
rewriting has taken place. A lot of attention has been given to costs, and 
the Solicitors’ Remuneration Order 1972 has caused much new material to 
be added, not surprisingly (the Editor being the former Chief Taxing Master 
of the Supreme Court). The chapter on negligence has also, we are told, 
been “substantially transformed,” having regard in particular to the decisions 
of Oliver J. (as he then was) in Midland Bank Trust Co. Ltd. v. Hett, Stubbs 
and Kemp [1979] Ch. 384 and Sir Robert Megarry V.-C. in Ross v. Caunters 
[1980] Ch. 297. Yet the treatment of the subject is somewhat cryptic. Why, 
for example, does it matter that Oliver J. held that a client may sue his 
solicitor in tort and not just in contract? We are not told, but a clue appears 
a few pages earlier: “A solicitor is not bound to have a perfect knowledge 
of the law, but he should have a good knowledge, e.g. he should know about 
the statutes of limitation.” 

The book is no doubt a useful compendium of all sorts of matters concern- 
ing solicitors, though on several of the matters it deals with the inquirer 
would be well advised to move on to pursue questions in depth elsewhere. 
But there are some omissions. The solicitor the book is about is the solicitor 
in private practice. Solicitors in commerce and industry will find little about 
their particular problems (there are, it is true, four lines about a “tame” 
solicitor on p. 314) and Law Centres, too, have not taken up much of the 
editor’s time. There is a reference on page 326 to the general waivers granted 
by the Council of The Law Society for solicitors acting for trade unions 
and similar organisations (though no details are given) but no reference to 
the waiver for solicitors in Law Centres. The information on advertising 
seems out of date. The lack of reference to the report of the Monopolies 
Commission in 1976 advocating individual advertising by solicitors (H.C. 
557) or to the Benson Report (Cmnd. 7648, Chap. 27) are perhaps under- 
standable, but the statement of the policy of the Council of The Law 
Society on the liberalisation of advertising in the light of the Monopolies 
report, including a general waiver in favour of local law societies (75 
L.S.Gaz. 605, June 21, 1978) and the announcement on October 11, 1979, of 
amendments to the 1974 Guide to the Professional Conduct of Solicitors 
with specimen press advertisements and exhibited notices of the work which 
the firm undertakes (76 L.S.Gaz. 982) might have been thought worthy of 
mention. 

The Appendix contains the full text of the Solicitors Act 1974 and the 
Charging Orders Act 1979 and of the Solicitors’ Remuneration Order 1972 
and the Solicitors’ Practice Rules 1936-1972, -but although it includes the 
Statement by the Council of The Law Society as to professional conduct in 
Europe issued soon after we joined the Common Market (70 L.S.Gaz. 1568, 
March 21, 1973), there is no mention of the Lawyers’ Services Directive of 
March 22. 1977, nor of the European Communities (Services of Lawyers) 
Order 1978 (S.I. 1978 No. 1910). There is much to discuss on the 1977 
Directive—see for example the article by Paul Leach on February 28, 1979 
(76 L.S.Gaz. 208, supplemented 77 L.S.Gaz. 1170, November 26, 1980). One 
could also have expected a reference to the Lawyers’ Professional Identity 
Card published by the Consultative Committee of the Bars and Law Societies 
of the European Community (C.C.B.E.) which the Council of The Law Society 
will issue to solicitors on the conditions stated in 75 L.S.Gaz. 1056 (October 
1978). At the very least it should be stated that the- terms of the agreement 
between The Law Society and the General Council of the Bar published in 
1971 (set out on pp. 421-422 of the book) are now superseded. | 
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Perhaps most suprising, however, is the absence of the text of the Solicitors’ 
Indemnity Rules 1975-1980 or of any reference to the Master Policy (but 
see a passing reference to “a compulsory insurance scheme” on p. 171). Even 
before Swain v. The Law Society [1981] 3 All E.R. 797 (at first instance 
within the book’s time span but not mentioned) there must have been some- 
thing worth saying about it. The book is not, however, much given to 
speculation. Nor does it purport to deal with the education of solicitors, 
though solicitors are much concerned with articled clerks (in particular, with 
who can take an articled clerk—see Qualifying Regulations 1979, reg. 46, 
not printed in the book—their remuneration, and the specimen form of 
articles). But doubtless the editor would say that information on all these 
matters is easily obtained from The Law Society, just as the existence of 
Matthews and Oulton on Legal Aid and Advice has led to the excision of 
the chapter on legal aid. The book will certainly remain a stable member 
of the series of Butterworths Modern Text Books, and is well printed (photo- 
typeset in India, printed in Great Britain) and bound. 

AUBREY L. DIAMOND.* 


~ 


EEC ANTITRUST PROCEDURE. By C. S. KERSE. {London: European 
Law Centre. 1981. 373 pp. £38:00. ] 


Mr. CHRISTOPHER KERSE, formerly of the Office of Fair Trading, has written 
an excellent study of EEC antitrust procedure. The book closes an awkward 
gap in the literature, a gap that arises because the attention of scholars 
usually and naturally is focused on the substantive rules. It is no accident 
that the author is a civil servant. Anyone who has tried to find his way through 
EEC procedure will attest that the terrain is often jungle and the available 
maps mere sketches, until now. 

Mr. Kerse is intent on description with only occasional cautious comment. 
This gives the reader much faith in the care of his work and in the reliability 
_of his judgments. But the effect can be a trifle bland—indeed is perhaps 
intended to be so. One longs at pages 85-86 for a forthright condemnation of 
the National Panasonic decision on rights to a legal representation—a decision 
that would outrage English civil libertarians if directed at natural persons 
rather than mainly at companies. Mr. Kerse refrains even from mentioning that 
the Commission staff is notoriously prone to disgraceful breaches of confidence. 
Again he reports other men’s criticisms of the secrecy of Advisory Committee 
proceedings but declines to add any of his own. f 

Mr. Kerse gives much practical advice. For example advocates are advised 
“to speak slowly ” and “to keep concluding remarks short” (at pp. 110-111). 
He provides a table of fines imposed, together with blank spaces so that the 
reader can keep it up to date. How refreshing to see an author so willing to 
‘sacrifice dignity to usefulness. From so much fine work it is hard to choose 
one part as foremost in excellence. But I guess that readers will find the 
sections on filing notification and on fact finding the most helpful. This book, 
like many law books, will have more users than readers, and they will find 


that it serves them well. 
W. BISHOP * 


* Lecturer in Law, London School of Economics and Political Science. 
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UNDEFENDED DIVORCE: 
SHOULD SECTION 41 OF THE 
MATRIMONIAL CAUSES ACT 1973 

BE REPEALED? 


INTRODUCTION 


THERE are times when English law alters the whole character of a 
jurisdiction by a simple procedural change. This happened in April 1977 
when the Special Procedure, whereby divorce was granted on the basis 
of affidavit evidence alone, was extended to all undefended divorce 
petitions. At the same time, a new system was introduced whereby 
judges were to examine divorcing parents in private about their plans 
for their children. In this paper, using material gathered from 
observation of 1,500 judicial appointments and interviews with 374 
divorcing parents, we examine the rationale behind this innovation and 
report on its effectiveness. 

By section 41 of the Matrimonial Causes Act 1973, courts have a duty 
not to grant a decree absolute without first declaring that the petitioners’ 
proposals for the children’s future are “ satisfactory or are the best that 
can be devised in the circumstances.” The substance of this provision 
has remained largely unaltered since it was introduced in 1958.1 In 
recent years its character has been transformed: first, by major changes 
in the scale and social context of divorce, and secondly, by piecemeal 
but far-reaching reforms in the procedures by which the section is 
administered. In this article we argue that section 41 should be repealed 
or modified, preferably in the context of a thorough reform of 
matrimonial procedure as advocated by the Law Commission.? 

We summarise first the background to the provision. The Denning 
Committee set up to inquire into matrimonial law after the war came 
to the view that the welfare of children was wrongly subordinated to 
the interests of divorcing parents.? The Royal Commission on Marriage 


and Divorce took the same view and accordingly recommended that 
el 

1 This provision was originally s. 2 of the Matrimonial Proceedings (Children) Act 1958. 
It was later re-enacted by s. 33 of the Matrimonial Causes Act 1965. 

2 Law Commission No. 112, “ Family Law: The Financial Consequences of Divorce ” 
(1981), p. 6. 

3 Final Report of the Committee on Procedure in Matrimonial Causes, Cmnd. 7024 
(1947). 


12] M.L.R.—1 
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courts should not grant decrees absolute without first being satisfied 
about parents’ arrangements for their children.* In 1956 this seemed a 
practical proposition because the number of divorces, then 26,444, had 
actually been declining for several years. Few could have anticipated 
the subsequent rise in the number of divorce petitions to the point 
where, in 1980, these totalled 177,415, involving well over 200,000 
children to whom section 41 applied.’ 

The growing numbers involved, coupled with the effect of economic 
recession from the mid 1970s, meant that there was a need to restrict 
public expenditure and reduce pressure on busy courts. The Special 
Procedure was first introduced in 1973 for childless couples divorcing 
by consent. It allowed the decree nisi to be granted on the basis of 
affidavit evidence alone. This was extended in 1975 to all childless 
couples save those petitioning on thé basis of behaviour.’ It can be 
argued that these developments were only possible because the Divorce 
Reform Act 1969 had undermined the fault principle upon which 
divorce had previously been based. As the Lord Chancellor has 
remarked, this Act marked the beginning of a “ new and evolving ” 
jurisprudence.’ 

In 1977 continuing need to curb legal aid expenditure resulted in a 
further extension of the Special Procedure to all undefended petitions.’ 
This had the effect of virtually abolishing open court hearings. At the 
same time, legal aid for the purposes of preparing and presenting the 
petition was withdrawn. 

The system of private judicial appointments with divorcing parents 
which was then introduced meant that the judge’s role in undefended 
divorce was radically redefined. In the great majority of cases, his sole 
task would be to interview parents about plans for the children. It was 
not intended that the judge in the appointments would consider issues 
between the parties; his task was limited to one of welfare investigation. 

The appointments marked the development of inquisitorial procedure 
that Friedman had predicted would happen once the law overcame its 
preoccupation with the matrimonial offence and focused instead on the 
welfare of children.® The hope was that the greater informality of the 
proceedings would make for easier communication between parents 
and judges. This in turn might help to uncover problems, as well as 
enabling judges to offer parents advice and encouragement. 

It was also suggested that new problems may have been introduced *°: 
first, there was fear that there would be even less adequate documentary 
evidence about the children since the revised statement of arrangements 





4 Report of the Royal Commission on Marriage and. Divorce 1951-55, Cmnd. 9678 
(1956). - 

5 Judicial Statistics 1980, Cmnd. 8436 (1981), Table D. 8 (b), p. 68. 

8 December 1, 1975. Matrimonial Causes (Amendment) Rules 1975, S.I. 1975 No. 1359. 

7 Lord Hailsham, “ The Lord Chancellor’s View of Matrimonial Law,” Family Law 
Bar Association, Cumberland Lodge Lectures (1981). 

Debate on Legal Aid and Legal Services, H.L.Deb., cols. 1210-1246 (June 15, 1976). 

9 W. Friedman, Law in a Changing Society (1964), p. 184. 

10 G. Davis, M. Murch. ‘** The implications of the Special Procedure in divorce ” 
(1977) 7. Fam. Law. 
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no longer required details of present circumstances (except with regard 
to finance) but only of what was proposed for the future; secondly, 
there were misgivings about the private nature of the appointments 
since the element of public accountability in the exercise of judicial 
authority was lost; thirdly, there was no set procedure and there had 
been little public discussion of how appointments should be conducted; 
fourthly, the withdrawal of legal aid meant that most parents would go 
alone before the judge without a solicitor to protect their interests. 

In investigating the appointments, we therefore had in mind that this 
was the first opportunity which anyone had had to study the working 
of section 41 since the judge’s role was redefined. Secondly, we were 
being granted free access to what had become a wholly private 
procedure. Thirdly, special arrangements were made which enabled us 
to study the working of section 41 more comprehensively than any 
previous research." 


t 


OUTLINE RESEARCH METHOD 


The study was conducted between May 1979 and June 1980 in five 
courts on the Western Circuit and in two courts on the Wales and 
Chester Circuit. The researchers also made a number of short 
reconnaissance visits to courts in other parts of the country. 

In the main investigation, a representative sample of 3,000 divorce 
files was studied, in 2,250 of which there were relevant children to whom 
the provisions of section 41 applied. We observed 1,500 appointments, 
1,200 of which were conducted by 14 circuit judges and 300 by deputies. 
Fewer than | per cent. of parents declined to allow the researchers to be 
present. We interviewed 374 divorcing parents, our sample being drawn 
randomly from batches of judicial appointments in four courts. We saw 
at least one partner in 75 per cent. of the couples allocated. Overall, we 
were successful in obtaining interviews with 61 per cent. of petitioners 
and 39 per cent of respondents. We used a detailed questionnaire and 
most interviews were tape-recorded. 


RESULTS OF THE APPOINTMENT OBSERVATION AND INTERVIEWS 
I, Appointment Listing and the Waiting Period 


In evaluating the appointment procedure, it is not only what happens 
in the courtroom that matters. For many parents the waiting period was 
a particularly distressing part of the experience. This was partly due to 
inefficient listing arrangements. 


Listing 
In the 97 appointment sessions observed, there was an average of 


11 There had been three earlier studies which explored limited aspects of the provision: 
(1) J. Hail, Law Commission Working Paper No. 15: “ Arrangeménts for the care and 
upbringing of children—Section 33 of the Matrimonial Causes Act 1965.” (2) E. Elston, 
J. Fuller, M. Murch. ‘ Judicial Hearings of Undefended Divorce Petitions ° (1975) 
38 M.L.R. 609 (3) J. Eekelaar, E. Clive, K. Clark, S. Raikes. ‘“ Custody After Divorce,” 
S.S.R.C. Centre for Socio-Legal Studies, 1977. 
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22:5 appointments listed per half day. The maximum was 42 appoint- 
ments with the highest average figure per court being 28 appointments 
per half day and the lowest, 15. One court regularly listed appointments 
all together, so that some parents would have to wait all morning or all 
afternoon. Two courts listed appointments hourly; one court listed 
three-quarter-hourly; two courts usually listed half-hourly and one 
court had no set pattern. 

One effect of the pattern of listing was that judges often failed to get 
through a list in the morning, particularly when other matters such as 
applications for injunctions were scheduled prior to the appointments. 
These sometimes took over an hour which meant that the appointments 
listed for 10.30, possibly 30 or so in number, had all to be heard between 
11.30 and 1 pm. A number of our interviewees complained about this: 


“ The thing that really annoyed me was that there were two or three 
cases that were being disputed. For some reason they put those on 
first. Fd have thought it would have been better, since there were 
about 10 of us, which they knew were going to take about two or 
three minutes each, just to go in and say, yes, goodbye and thank 
you, and off you go. An hour would have cleared all those up and 
then they could have gone on with the longer hearings, but instead 
they kept us waiting for five-and-a-half-hours. It made my blood 
boil, I’m afraid.” 


Those attending the appointments were asked how long they had to 
wait. 12 per cent. estimated that they had had to wait for at least two 
hours or return later in the day or on another day. Over a third believed 
they had to wait more than an hour. (We should point out that we did 
not interview parents who had attended at either of the two courts 
which listed half-hourly and where the delay would have been consider- 
ably less.) 

The number of appointments listed in a given morning or afternoon 
also limits the time which the judge can devote to each case. The average 
duration of the appointments we observed was four-and-a-half minutes. 
Twenty per cent. took two minutes or less. The great majority (70 per 
cent.) lasted from two to five minutes. Duration varied from under two 
minutes with one judge to almost five-and-a-half minutes with another. 
These figures are striking for the uniformity (and the brevity) which they 
demonstrate. 


The Waiting Period 


Parents were asked whether they were satisfied with the waiting area 
and how they had felt whilst waiting. Sixty-one per cent. were dis- 
satisfied with the waiting area for one reason or another. There was 
considerable variation between courts, reflecting differences in the 
facilities available and in the privacy afforded to the parties: 

“We were all sat down on this bench. There’s men and women 


arguing about who’s going to have what. One father down there 
was saying‘ ‘ Well, she’s not going to have him ’, and the little boy 
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was Saying: ‘I want to come with you.’ Well, God, you know, to 
me that’s not right.” 


some parents suspected that if they had been of higher status or had 
more money, they would not have experienced the same indignity: 


“ You felt you should have had your hair in curlers and your 
slippers on. I felt poverty-stricken. 1 felt that if Pd had money I 
wouldn’t be here, just waiting in a corridor more or less.” 


People attending the appointments were often anxious and, therefore, 
particularly sensitive to a lack of care in the arrangements. The way that 
the waiting period is managed may either exacerbate or mitigate 
powerful feelings of distress or shame. At present, overcrowded waiting 
rooms and unrealistic listing arrangements do not take account of 
parents’ feelings. 

Comparison with the findings of earlier research conducted prior to 
the appointments being introduced reveals many similarities, for 
example, in the listing arrangements, the duration of the hearing, and 
in consumer reaction to the waiting period.42 We conclude that if 
procedural changes are not accompanied by complementary 
administrative arrangements, the spirit of the reform may be largely 
frustrated. ' 


IJ. Attendance and Anticipation 
It is useful to summarise the essential characteristics of the cases we 
observed: 

The wife was the petitioner in 76 per cent. of cases. In the statement 
of arrangements care was said to be with the wife in 84 per cent. of cases, 
with the husband in 10 per cent., split between the parents in 4 per cent., 
with other care arrangements being made in 1:5 per cent. 

Both parties are sent a notice of date and time of the children’s 
appointment. When the appointments were first used, a Practice 
Direction 1 issued by the President of the Family Division described 
them as “ an appointment for the petitioner to attend... .’’ Hence the 
form of summons only requires the attendance of the petitioner. 
Should the respondent or a third party, such as the local authority, 
have care of the child, the position is ambiguous. They are not clearly 
asked to attend and are certainly not required to do so. It appears that 
the attendance of parents without care is regarded, at least in most 
courts, as being of little significance. We summarise in Table 1 below 
the pattern of attendance at the appointments which we observed. 


Table 1: Pattern of Attendance (percentage) 


Petitioner husband 74 (of cases in which the husband was 
petitioner) 

Petitioner wife 97 (of .cases in which the wife was 
petitioner) 


_ 12 E, Elston, J. Fuller, M. Murch, op. cit. p. 613. 
13 March 7, 1977 (121 S.J. 191). 
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Pattern of Attendance (percentage)—continued 


Petitioners overall 92 

Respondent husband 21 (of cases in which the husband was 
respondent) 

Respondent wife 66 (of cases in which the wife was 
respondent) 

Respondents overall 32 

Husband with care 88 (of cases in which the husband had 
care) 

Wife with care 95 (of cases in which the wife had care) 

Parents with care overall 95 

Husband without care 24 . (of cases in which the husband did 
not have care) 

Wife without care 47 (of cases in which the wife did not 
have care) 

Parents without care overall 27 

Overall attendance by husbands 34 

Overall attendance by wives 90 


Those parents whom we interviewed were asked whether, if it was 
necessary to hold an appointment to consider the future of the children, 
both parents should be present. Fifty-six per cent. held that both should 
attend. Many saw it as a means of demonstrating their continuing joint 
responsibility for the children: 


`“ Yes, Pd have liked to have been there. We’d have been doing it 
together. All the time it had been out of our hands. This was one 
thing we could have shared.” 


Likewise, some non-custodial parents thought it was important to 
demonstrate a united front at this, of all times. Some felt cheated 
because it had not been made clear to them they could attend: 


“ My only regret is that they didn’t tell you that you could have 
gone anyway. It would have been nice to let the judge know that 
we'd both agreed to something, particularly as it was an amicable 
one. We weren’t given the opportunity to prove that you can sort 
things out.” 


On the whole, a sense of a continuing responsibility towards their 
children is reflected in the comments of both sets of parents. The fact 
that, in the 1,500 appointments which we observed, both parents 
attended the appointment in only 21 per cent. of cases may seem to 
contradict this, but it must be remembered that there is no clear 
invitation to respondents. 

A second reason for non-attendance may have been parents’ 
misunderstanding concerning the nature and purpose of the 
appointment. In order to test this, we asked those parents whom we 
interviewed what they thought the appointment was for. Replies are 
given in Table 2 below. 
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Table 2: Parents’ Views of the Appointment Purpose 
Parents who did Parents who did 


attend not attend 
(n = 291) (n = 83) 
percent. per cent, 
Custody of children 131 45 29 35 
Satisfaction re arrangements for children 101 34 19 23 
Custody and access 14 5 6 7 
Custody and maintenance 12 4 2 2 
Other 7 3 9 11 
Uncertain 22 8 18 22 
Not recorded 4 2 — 


This table shows how confused some parents are. Many understood 
the making of formal orders for custody or access to be the main 
purpose of the proceedings. Most did not understand that the court had 
to be satisfied with the arrangements, regardless of what the parents had 
agreed. Some of those who did not attend gave as their reason the fact 
that custody was not in dispute: 


“ Well, because I couldn’t really do anything about the custody 
at the time. As I said, if Pd had somewhere to take the children, 
Pd have put in for custody.” 


Confusion and uncertainty about purpose added to parents’ anxieties: 
“ On the morning my husband is outside court and I had a terrible 
shock because he said to the man on the door it was for custody. 
I could not look at my husband. You hear people say: ‘ If Pd had 
a knife...’ and that’s what I felt. After six years to say ‘ custody.’ 
... The solicitor said: ‘Oh no. You would have heard if it was for 
custody.’ ”? 


Some reported being worried by judicial decisions in contested cases: 


“ Pd been reading these cases in the paper where custody was with 
the bloke and the court had given custody to the mother. It really 
put me on edge. They said a bloke should be at work. I thought it 
was all really unfair. That was just before my case was coming up.” 


It is not surprising that some parents, not understanding the limited 
scope of the exercise, feared the judge might query, or even reverse, the 
custody arrangements. If the judge’s decision on satisfaction is not to be 
token, the alternative option (so it may appear to parents) is a transfer 
of custody. This misunderstanding is not confined to parents. 


III. Procedure and Formality 


The key question here is the degree of formality in the appointments and 
the bearing which this has on both the conduct and the outcome of the 
hearing. 

Forty per cent. of the cases observed took place in the judge’s room: 
the remainder were held in a courtroom. Six judges always held their 
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appointments in the courtroom; four always used the judge’s room: 
and two varied by the court in which they were sitting. 

In three of the seven courts, appointments were generally held in 
chambers without swearing the parties. At the other extreme, one court 
always held appointments in the courtroom, parents being sworn and 
giving their evidence from the witness box. Parents with care were sworn 
at 65 per cent. of appointments overall, and witness box evidence was 
given in 64 per cent. of the courtroom hearings. 

Over a third of those interviewed expressed surprise at the formality 
of the appointment, whether this was because the hearing took place in 
a courtroom with the judge sitting in the high chair, or through their 
having to enter a witness box and be sworn. In what they had heard of 
the appointments from solicitors, it appeared that the informality of 
the proceedings had been stressed. Often, parents’ actual experience did 
not bear this out: 

“ I never expected to have to go into the dock. Oh, it was horrific. 
It even shook my solicitor. He was absolutely astounded. It 
knocked him for six.” 


People’s expectations and their judgments of what they experienced 
varied considerably. For example, we attended one court in which 
appointments took place in a small room and the judge’s style was 
informal. One parent commented: 


“It was like going into a pub and having a chat with someone. 
Incredible.” 


By comparison with the previous procedure,!* the punitive aspects of 
divorce are now more heavily disguised, but there is no doubt that they 
still find expression. The same courtroom may be used as before and 
other features, such as the swearing-in and the judge sitting in the high 
chair, hark back to the old procedure. Although some courts have 
attempted to make the procedure more responsive, the appointments 
on the whole present an ambiguous face to parents. 


IV. Conduct of the Appointments 
(1) Preliminary Documentation 


(a) The statement of arrangements. The petitioner is required to 
complete a standard form concerning the proposed arrangements for 
the children.’* Some courts take steps to supplement what is, in most 
cases, a perfunctory document. At one court, petitioners were asked to 
complete a more detailed checklist of questions. In another court, staff 
abstracted information from the statement of arrangements and 
presented it to the judge in a more readily accessible form. 

In most courts, the statement of arrangements was filed by the 
petitioner only, although one court required a similar document from 
the respondent if he or she had care of the children. Three courts 





14 E, Elston, J. Fuller, M. Murch, op. cit., note 11, p. 616. 
15 Practice Direction. Family Division, March 7, 1977 (121 S.J. 191), 
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employed a checking procedure by which, once the petition was lodged, 
the names of parties were referred to the probation and/or social 
services departments, so that families already known to these services 
could be brought to the judge’s attention. As far as we are aware, this 
was done without parents’ knowledge. 

- The various attempts to clarify or amplify information available to 
the court point to the extent to which the statement of arrangements has 
fallen short of the recommendation of the Morton Commission?! that 
it should be a statement setting out in detail the proposed arrangements 
for the care and upbringing of the children. These developments are 
notable for the variation that is apparent between courts. They 
demonstrate the discretion that is being assumed by judges and 
registrars. 

Such additional checking mechanisms also bring into question the 
purpose of the procedure. Are the appointments a means of checking 
parents’ competence and sense of responsibility towards their children ? 
If so, can they be adequate? Alternatively, are they meant to 
assist parents and to provide a forum in which they may seek 
advice ? 


(b) Welfare reports. A welfare report was available in 5 per cent. of 
the appointments observed. This compares with 3 per cent. of those 
observed in the 1975 study.*” The highest percentage of cases per court 
in which reports were available was 11 per cent. and the lowest was | 
per cent. 

At one court the registrar and Divorce Court welfare officer 
considered each case with a view to ordering reports prior to the 
appointment. This system has recently been developed in another court 
to the point where some cases are taken out of the appointment list 
altogether. The variation in the use made of the Divorce Court welfare 
service is another mark of courts’ use of discretion and again reflects 
differing interpretations of the purpose of the proceedings. 


(2) Judges’ Questioning and Advice 

We noted the proportion of cases in which questions were asked in 
given subject areas. There was a broad consensus between judges that 
accommodation, children’s wellbeing, care of children whilst the parent 
with care was at work and access were appropriate matters to raise 
at the appointment. Questioning in other areas, such as the. role of 
grandparents, appeared more idiosyncratic. In particular, judges varied 
widely in their questioning on financial matters. Some probed quite 
deeply and were clearly concerned if a husband was not paying an 
appropriate level of maintenance for his children. Others were merely 
concerned that the family had sufficient income, from whatever source. 
Some judges seldom asked any questions about finance. 

Finance and access were the areas in which parents were most likely 


16 Report of the Royal Commission on Marriage and Divorce, Cmnd. 9678 (1956). 
17 E, Elston, J. Fuller, M. Murch, op cit., p. 623. 
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to volunteer problems. It emerged that some parents, particularly 
fathers, often expected an order for maintenance to be made at the 
appointments. On occasions, both parties were present and seeking a 
formal order confirming their agreement. Alternatively, where there 
was an issue, they often expected this to be dealt with. Judges adopted 
varying practices. Some were prepared to make financial orders if 
requested to do so, others required that the parties should first have 
been advised. Some judges seldom, if ever, made such orders. Some 
fathers appeared to be waiting for a formal order before embarking on 
maintenance payments. Others were making voluntary payments 
without an order, thus suffering tax disadvantages. Many parents did 
not seem to have been advised that a financial application to the court 
could be made before the decree nisi. This confusion has serious 
implications for family finances.1® . 

Judges most often gave advice to parents in relation to the access 
arrangements, but again there was substantial variation, with one 
judge advising parents about access in 39 per cent of cases, whilst 
another did so in only 3 per cent. 


V. The Role of the Solicitor 


One or both solicitors attended in 24 per cent of cases observed. The 
wife’s solicitor attended in 19 per cent and the husband’s solicitor in 
8 per cent. (but in nearly 20 per cent of those cases in which husbands 
attended—a similar relationship therefore to the attendance by solicitors 
of female clients): 

We asked those parents whom we interviewed whether, prior to the 
appointment, they had wanted their solicitor to attend. Only 40 per cent. 
had wanted this. Solicitors adopt varying practices. Most, judging by 
the reports of parents, and by their non-attendance in practice, take the 
view that this is something that parents can manage on their own. On 
the other hand, it seems that a minority of solicitors have strong views 
about the stress on parents and, even though not eligible for payment 


under the legal aid and advice schemes, feel it important that they 
attend: 


“ He said he wouldn’t let me go on my own. He thinks it’s the 
most important part of the whole episode, because there are 
children involved. Most women have never been to court before. 
He took me down there and brought me home. J was very nervous. 
He helped me feel at ease. I wouldn’t have known what to expect 
on my own. I knew he did the same for my friend.” 


We asked all parents if their solicitor was present and whether this 
had mattered to them. The replies are given in Table 3 below. 


18 Judges, of course, are not responsible for the present fragmented procedure. The 
appointments are not intended as a forum for resolving financial dispute, although this is 
often not understood by parents. 


i 
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Table 3: Reactions to Whether Solicitor was Present . 


(n = 278) 
E per cent. 

Yes, and it was important , 50 18 
Yes, and it was not important T 3 
No, and it did matter ` i 25 9 
No, and it did not matter . 186 67 
No, and other 3 1 
No, but other representative of firm present 5 2 

1 


Not recorded . , 2 
The replies suggest that the great majority of parents whose solicitors 
were present felt it important that they should have been there. On the 
other hand, of the 77 per cent. of parents whose solicitors did not 
attend the appointment, most felt that they coped quite adequately on 
their own: 
“ I went and expected my solicitor to be there, but he wasn’t. I was 
taken aback a bit. I felt a little threatened, but it turned out well.’’ 


These findings confirm that there is a great deal of ignorance and 
therefore anxiety concerning the appointment. In anticipating it, people 
feel the need for support. When that support is available they usually 
welcome it and believe that they would not have done as well on their 
own. In fact, the probability is that they would have done, but they 
might have suffered more anxiety beforehand. 

Appointments tended to follow a different pattern when the parties 
were represented. It often appeared that the petitioner’s solicitor was 
intent on getting through the appointment quickly and extracting 
only such information as would satisfy the judge. There was some 
ambivalence and uncertainty in these cases and our impression was that 
in terms of an inquisitorial exercise they were even less effective than 
those in which the judge undertook all the questioning. Some solicitors 
appeared to see their task as protecting their client rather than helping 
the court to discover the circumstances of the children. An example of 
one such exchange: 

Solicitor: “ As far as access, Mrs. L., there are no difficulties? ”’ 
Wife (long hesitation): “ Well, not really, no.” 
Solicitor: “‘-I see, none whatsoever.” 

Where the judge allows the solicitor to dictate the form of the hearing 
the court’s inquisitorial function .may be largely abandoned or 
frustrated. Some parents confirmed that their solicitor had discouraged 
them from asking questions or raising any difficulties: 


“I didn’t know I was allowed to ask anything. There was nothing 
left for me to ask. It was all buttoned up for me by Mr. H. 
(solicitor). He was there to put words in my mouth.” 


On other occasions there was confusion between solicitor and judge 
as to who should undertake the questioning. Some judges generally left 
this to solicitors; others continued to conduct the proceedings 
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themselves. .The solicitors’ attitudes varied similarly. Occasionally we 
observed solicitors sitting silent throughout the appointment. The 
purpose of their attending was unclear. We also saw solicitors who, 
when asked for information by the judge, confessed that they were 
representing their firm and were not personally responsible for that case. 

On the basis of our own observations we decided that representation 
at the appointments is, on the whole, not required. However, it must be 
said that the views expressed by a substantial minority of parents tended 
to contradict this. In terms of outcome there is no evidence that 
solicitors made the slightest difference. Their presence therefore must be 
seen in terms of the emotional support to parents. One inference might 
be that a solicitor’s presence is necessary: because the purpose of the 
appointment is ambiguous and parents have been given a false 
impression of its significance. The issue of representation therefore begs 
the more fundamental questions of what the appointments are for and 
whether they are necessary in the first place. 


VI. Outcome of Appointments 
(1) Formal Orders 


The order towards which the appointments are geared is the 
declaration of satisfaction (or that the arrangements are the best that 
can be devised in the circumstances). This order was made in 90 per cent. 
of cases observed, as compared with 97 per cent. of cases in the earlier 
Bristol study.*® 

In order to consider whether the appointments fulfilled a useful 
function in checking on the arrangements and applying a remedy in 
problematic cases, it was useful to discover the number of cases in 
which a certificate was not granted, or where some other action was 
taken by the judge. 

The hearing was adjourned in 10 per cent of cases. One judge 
adjourned 21 per cent. of cases whereas another did so in only 4 per cent. 
When adjournments were made, it was often at the instigation of a 
solicitor, or because the parent with care had not attended, rather than 
because the judge was not satisfied having heard the parents. 

A welfare report was ordered in 4 per cent. of cases (but in 28 per cent. 
of those in which a certificate was not granted). One judge ordered 
reports in 7 per cent. of cases, whereas another did so in only 1 per cent. 

Supervision orders were made in 1 per cent. of cases (but in 13 per 
cent. of those in which arrangements were said by the judge to be the 
“ best in the circumstances ’’). We did not observe a single case in which 
a child was committed to the care of the local authority. 

Two other formal orders were also made in the majority of cases: 

(i) Custody orders were made to the wife in 67 per cent. of cases and 
to the husband in 7 per cent.; joint custody was ordered in 6 per cent.; 
and children were split between the parents in 3 per cent. There was no 





19 E, Elston, J. Fuller, M. Murch, op. cit., note 11, p. 625. 
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formal order for custody in 17 per cent. of cases. These orders were all 
“by consent.” 

(ii) Access orders were made in 68 per cent. of cases. We came to the 
conclusion that these orders did not necessarily bear any relation to 
the arrangements made by parents. Some judges made a habit of not 
making an access order, even when access was taking place, if the parent 
without care had not asked for it in the acknowledgment of service. 
Other judges made access orders to keep the position open, even where 
the father had not seen the child for several years. 


(2) Informal Action 


(a) Request for informal Divorce Court welfare officer involvement. 
The Divorce Court welfare officer was usually present at the appoint- 
ment in three of the seven courts which we attended. The practice of 
having him attend was just starting at a fourth court. In the other three 
courts, the Divorce Court welfare officer did not sit in. Two judges 
requested informal visits from the Divorce Court welfare officer in 6 per 
cent and 5 per cent. of their appointments respectively. There was no 
expectation in these cases that reports would be prepared. Only two 
other judges ever adopted this course. 


(b) Pressure from the court. In 2 per cent. of the cases we observed, 
the judge ordered a letter to be sent to a solicitor or to a parent who was 
not present at the appointment. One judge resorted to this in 19 per cent. 
of cases. For example, when low maintenance payments were being 
made: “I’m going to alert your solicitor to the fact that you’re not 
getting the maintenance you want to be getting.” In another case, when 
the petitioner’s solicitor was present, the same judge ordered: “ Mr. C., 
you will ensure that the question of maintenance comes before the court. 
Give me that assurance.” 

Other judges used this tactic sparingly or not at all. 

(c) Mediation or advice. The arrangements do not favour mediation— 
most obviously because of the shortage of time and the probability that 
only one parent will be present. Despite these unpromising 
circumstances, disagreements frequently emerged. A few judges then 
attempted to resolve these through mediation. This option is further 
explored when we consider the purpose of the proceedings. 


VII. Judges’ Style: Receptivity and Concern Shown to Parents 


When judges have to conduct as many as 50 appointments in a day, 
their capacity to assimilate a great deal of information in a short time 1s 
severely tested. A difficulty common to all judges in the present system 
is that lack of time limits their ability to pick up the parents’ concerns. 
The pressure they are under to respond instantly means that they may 
well miss points which the parents believe to be important. The 
“ conveyor belt” feel of the system encourages, and indeed almost 
demands, a routine, mechanical approach. - 


134 THE MODERN LAW REVIEW [Vol. 46 


A key variable appeared to be whether judges responded to parents 
emotionally and picked up points which they made. Some judges 
appeared to conduct the appointments in a set pattern. Others varied 
their questioning so that there was a sense of a conversation taking 
place. Differences of this kind were noticeable in the effect that they 
had on parents; some obviously brightened as they encountered a 
responsive, smiling judge, whilst we saw others leave the appointment in 
what, to us at the time, appeared to be anger at the impersonal way in 
which they had been treated. 

Some judges conducted appointments with little display of sympathy 
or humour, their approach being dry and unembellished. For example, 
the following exchange occurred when, after a wife had given evidence, 
the judge turned to her husband at the back of the court: 

“ Are you Mr. P.?” 

es.” 

“ Stand up. Well, I don’t know why you’ve come. I take it you want 
access? ”° 

“Yes.” 

“ Very well, you shall have it. Sit down.” 


A few judges appeared to see their role in terms of a demonstration of 
a moral authority. They could be intimidating: 
“ Stand up, Mr. C., when I speak to you!” 


“ Get somewhere to live of your own, will you please, as soon as 
you can, because that boy shouldn’t be brought up like that, Mrs. 


This intimidating effect could be heightened if parents were stood in 
the witness box. It was the habit of some judges to ask questions whilst 
looking at the papers, but not at the person whom they were addressing. 
Their questioning was often rapid-fire and it seemed to us that parents 
were bewildered by the speed, lack of pleasantry and lack of any 
opportunity to explain themselves. One felt that these judges might fail 
the parents on inaccurate points and send them back to refile. In fact, 
they did not do so, which suggests that their approach was more an 
assertion of judicial authority than a realistic examination of the 
arrangements for the children. The actual information forthcoming was 
very little. 

In defence of this approach, it might be said that the judge has a 
symbolic function, which may possibly be assisted by his being aloof, 
cool, impartial and creating a semblance of power. On this reasoning, 
one should not assume that a judge’s approach is wrong simply because 
people find it unexpectedly unpleasant. On the other hand, tough 
questioning of parents in the appointment may reflect punitive attitudes 
towards divorcing parents. Those few judges who give expression to 
these attitudes may be reflecting a strand of public opinion which still 
strongly persists. 

By contrast, a conversational manner often put people at their ease: 


“ Well, Mrs. A., you have three children aged 14, 13 and 12. Nice 
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to have them all close together like that. Your troubles are over, 
or are they just beginning ?”’ 


they just beginning? ” i 

One judge adopted a particularly soothing stylé with the parties: 
Judge. “ I’m glad you’ve come today. It all works all right, does it? No 
worries? ”’ 

Wife: “ Apart from the usual ones.” 

Judge: “ I’m glad you say that! Some people say they have no worries. 
I never believe them.” . 

This kind of approach at the beginning of the interview seemed to 
strike a warm note, allowing the rest of the appointment to proceed in 
an easy, informal way. l 

Similarly, some judges took trouble to consider parents’ 
susceptibilities when making a Supervision Order: 

‘“‘T’}] make what is called a Supervision Order, but please don’t 

misunderstand the label. It’s not as though some official is going 

to come along and see how you look after your daughter. But, in 

order to provide the services of a Welfare Officer for her, it’ll have 
_ to be hooked onto an official order.” 


We asked all those parents whom we interviewed what they had 
thought of the judge. Replies are given in Table 4 below. 


Table 4: Parents’ Opinion of the Judge 


(n = 291) 
per cent 
Concerned /helpful, etc. 106 36 
Fair 66 23 
Aloof/reserved 26 9 
A rubber stamp 21 7 
Abrupt/dictatorial 20 7 
-Unhelpful/not interested 15 5 
Other 21 7 
Cannot remember/uncertain 11 4 
Not recorded 5 2 


The majority of parents took a broadly favourable or at least 
accepting view. A number commented on the judge’s responsiveness: 


‘*¢ He seemed to have a genuine concern about the children which 
I found surprising. He had 50 of these wretched cases to listen to. 
It’s difficult to be interested in each one, but he seemed to be, at 
least he seemed to be interested in mine.” 


Critical parents focused on the judge’s abruptness, lack of interest or 
failure to take account of their views: 


“ He didn’t seem interested in what I had to say. I tried to explain 
to him about this access thing and he said: ‘ Has there been a 
maintenance order?’ and I said: ‘ Well, ño, but my husband pays 
the mortgage.’ He said: ‘ Well, I don’t want to know the details.’ 
He just cut me short. He more or less asked mea question and when 
I was trying to answer it, he made me feel stupid. I was just trying 
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to tell him what was happening. He sort of asked questions and 
didn’t seem very interested in the answers.” 


On the other hand, some parents were relieved that the questioning. 
was not too detailed or too prolonged. 


“ Fine. Nothing too prying. He didn’t drag out the agony.” 


‘‘ Because of what he represents, I wanted to keep my head down 
and not risk offence.” 


One important factor in assessing the potential usefulness of the 
appointments may be the ease with which parents communicated with 
the judge and their ability to volunteer information or to steer the 
appointment in the direction which was most useful to them. We 
therefore asked parents whether they had felt able to talk freely to the ` 
judge. The replies are summarised in Table 5 below. 


Table 5: Whether Parents Felt Able to Talk Freely to the Judge 


(n = 291) 
per cent. 
Yes 160 . 56 
No 122 42 
Other 4 1 
Not recorded 5 2 


Responses to this question were remarkably positive, given that 
parents were facing an authority figure in unfamiliar surroundings. 
Inability to converse freely may have had as much to do with the settin g 
or with anxiety surrounding the event as with the judge’s manner: 

“I was a bit uptight. It’s like an exam. You think afterwards of 
all the things you should have said. I was a little uneasy, I suppose. 
His time was important. There were a lot of people waiting. You 
had the feeling, ‘ Let’s get it over quickly.’ ” 

“ I don’t talk freely to people I don’t know. I think I may have if 
we were looking across a table, but not with him so many feet 
higher than me and looking down on me.” 


The above comments suggest that the symbolic elevation of the judge 
and other trappings of the courtroom are inappropriate if the hearing is 
intended to elicit information on interview lines. 


VIII. An Evaluation of the Purpose and Effectiveness of the System 
We identified four possible purposes: 


(i) as a check to ensure that the arrangements for the children are 
satisfactory; 


(1i) as a means of offering help with personal or social problems; 
(ili) to mediate in disputes between parents; and finally 
(iv) a symbolic purpose. 
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(i) The Checking Mechanism, 


Can the appointments, as defined by section 41, ensure that the 
artangements which parents have made for their children are 
satisfactory or the best that can be devised in the circumstances? 

In many..appointments, judges make very quick decisions. Some 
acknowledged that they did so largely on the basis of subjective 
impressions. It appeared that this instant appraisal supplanted the 
inquisitorial approach in many cases. Some parents pointed out that, 
whilst they were telling the truth, there was no way that the judge could 
have known this: 

“JT would have liked at their age (15 and 12) for him to have seen 
them. I’ve always treated them as adults. I’ve worked since R. 
[child] was five. They’re allowed some say in the running of their 
lives and I would have liked him at least to have had a word with 
them. I could have been telling lies, couldn’t I? ” 


It is salutory to note that one of our interviewers discovered from 
interviews with two separate families that the evidence given at the 
children’s appointment was false. In each case, the children were not 
with the parent with whom it was claimed they resided. It can only be 
conjectured how many of these cases there were. They were certainly 
likely to be underrepresented in our interview sample since most parents 
who deceived the court would probably have avoided us, or not told us. 
There were a number of other, less dramatic examples: 

“ Some of it was wrong actually. Some of the statements about my 
wife’s home and the arrangements for looking after the children 
were incorrect but I wasn’t going to dispute it.” 

“In my husband’s case, he said he could always be reached by 
telephone, but I knew that was nonsense. .. . He works all over the 
place. He had to say that.” ` 


A second limitation of the present procedure is that, however 
thoroughly the judge might question, it is, in our experience, unlikely 
that he will alter whatever arrangements are proposed. This is probably 
because questions of accommodation, family income and who looks 
after the children when parents are at work, are matters which judges 
can do little about. 3 l 

Cross-examination on these topics may have a further element of 
ritual since in some cases these arrangements had been in existence for 
months or even years, without there having been any investigation into 
the children’s circumstances in that time. Thus a man whose wife left 
him seven years before remarked: 

“It’s the first time they’ve asked. Nobody’s inquired in the last 
six Or seven years.” | 


On the whole, judges appeared well aware of these limitations. In one 
case, the judge remarked: 


“Tm just a little worried in an old-fashioned way about K. 
[child] being brought up by child-minders.”’ 
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The wife said that she had always done this, even when she and her 
husband were together. 

Judge: “Oh well, PII say the arrangements are the best in the 
circumstances.” 

Afterwards, he asked us rhetorically: “ There you are, this case 
illustrates in a nutshell the problems of these hearings. What does 
satisfaction mean? ” 

As suggested by earlier research,”° most parents accepted the need for 
a welfare investigation: 

“I accept the fact. 1 mean I found the court dreadful from a 
personal point of view, but it was very right that it should be, 
because I think it was for their [children’s] welfare.” 


There are, however, two points we wish to stress. First, parents held 
that investigation was necessary in order to protect other people’s 
children—seldom, if ever, their own. We suggest that the increased 
divorce rate, coupled with concern for the well-being of children, has 
encouraged a view that divorcing parents behave irresponsibly (more 
irresponsibly, that is, than do their non-divorcing counterparts). This 
view is shared by divorcing people themselves. It seems to us that it is 
a prevalent social myth. As far as we know there is no firm evidence to 
support it. 

Secondly, whilst many parents accept the case for investigation, they 
do not see the children’s appointment in these terms. When parents 
talked of a check on the children’s circumstances, they meant, almost 
invariably, a home visit by a welfare officer. For example, a father 
looking after two children said: 

“ I was surprised no one called. I could have been a drunk, totally 
irresponsible. I wouldn’t have minded a snoop. If people are going 
to use the mechanism of divorce, they should be prepared for 
some investigation.” 


This brings us to one of the more problematic features of the present 
system, nameély the courts’ liaison with social services. This is illustrated 
in the following exchange: 

Judge: “ It’s been suggested to me by the Welfare Department that this 
is a case in which it would be useful to have a welfare officer’s report. 
Do you think that’s a good idea?” 

Wife: “ Well...” 

Judge: “ I think it’s a good idea, don’t you? I'll order a welfare report 
and adjourn today. Thank you.” 

The family in this case was known to the social services department and 
this fact had been communicated to the judge. As already mentioned, 
at least three courts in our sample checked parents’ names against the 
records kept by social services and probation departments. 

On the face of it, these arrangements bolster a system which, as a 
checking mechanism, is ineffective. But there are drawbacks: a covert 
check is out of place if the system is intended to encourage parents’ 


20 E, Elston, J. Fuller, M. Murch, op. cit., p. 633. 
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participation and the volunteering of information about family 
difficulties; moreover,-there is a circular mechanism at work since cases 
which are known to the social services are brought to the attention of 
the judge only to be referred back to the same agency. These points 
taken together suggest that the cost to parents’ privacy is not 
compensated for by any significant improvement in the information 
available to the court. l 

Thus overall, we formed the view that the appointments, as presently 
set up, are ineffective as a means of safeguarding the welfare of children. 


(ii) Help with Personal or Social Problems 


A few judges were prepared to advise, offer moral support, or give 
some other help to parents who expressed the need for this. 

One judge told us that he attempted to be both “ active and 
inventive.’ Our observation bore this out. He was clear and unequivocal 
in the advice that tie was prepared to give to parents, for example, in 
defining reasonable access: 

“ He must behave reasonably. If he is unreasonable you can say 
no and he’s got to come to court for an order. By that I mean he 
can’t turn up, whether he’s drunk or sober, after these children 
should be in bed, and he’s got to give notice beforehand.” 


Where there were apparent difficulties, he offered a pattern of action: 


“ You tell him what I’ve said. He must come during the day-time. 
If he comes at 9.30 at night, it’s not reasonable. You stop him. 
Obviously it’s not right for the children. The clue is the word 
‘ reasonable.’ If there are any problems you stop it and come back 
to me.” 


He emphasised the supportive aspect of the court orders: “ It'll help 
you to stop that sort of thing ’’; or of the judicial role: “ Tell him to 
come and see me.” 

A feature of some other judges’ conduct of appointments was that, 
whilst information appeared to be sought persistently, the actual result 
belied the outward demonstration. At times, the amount of questioning 
appeared to be in proportion to what was unexceptional. When faced 
with a problem, usually involving access, there was often a sense of 
anti-climax: 

“ You try and pin him down, Mrs. G. It’s far better if you sort 
this out with your husband than if the court makes an order.” 


Our impression was that some judges avoided information which was 
likely to prove unsatisfactory. They appeared content to leave the really 
tricky, contentious questions, such as access arrangements, for the 
parents to sort out. l 

Many parents whom we interviewed were prepared to admit that at 
the time of separation they had been functioning badly and their 
children may well have suffered as a result: 


“I haven’t seen anyone about anything, and I think that’s very 


140 THE MODERN LAW REVIEW [Vol. 46 


wrong, especially when there’s a baby involved. It can take a long 
time to get over having a child, and my husband left when N. was 
four-and-a-half months old. There have been times when I could 
have wrung that kid’s neck.” 


For those parents who would welcome some help, it is important to 
recognise that they want this at the time of greatest stress, which is 
usually around separation. Moreover, they want it on their own terms. 
A courtroom interview cannot meet parents’ needs for emotional 
support, except to a very limited degree. On the other hand, we saw 
parents acknowledge to a sympathetic judge that they would welcome 
the support of a welfare officer. In this way judicial interviews may 
serve as the vehicle through which parents are encouraged to make their 
needs known. The crucial factor, we suggest, is the way that help is 
offered. Any kind of imposed solution evokes a highly ambivalent 
response. 


(iii) Mediation 

We observed attempts to mediate between couples who, despite the 
supposed absence of an issue at the appointments, were still locked in 
dispute. In our interviews, 29 per cent. of couples had reported conflict 
over the arrangements for the children; maintenance had been disputed 
in 42 per cent. of cases; whilst issues relating to the matrimonial home 
_ or its contents figured in 28 per cent.?! Disagreements relating to the 
children often remain “ buried ’’ at the appointments, partly because 
only one party need be present, partly because of the perfunctory 
documentation, and partly because the procedure is not geared to 
resolving issues. 

We observed cases in which mediation could have been tried, where 
the judge avoided the issue. For example, in one case where the husband 
suggested that his children were not being properly cared for by his wife, 
the judge remarked: “ Today isn’t really the time to investigate these 
sort of minor irregularities. Your wife is, after all, looking after the 
child.” 

Husband: “ I’m not sure she is.” 
Judge: “ She’s probably doing it better than anyone else would do 
because she is the mother.” 

Some judges were reluctant to become involved, even when both 
parties were present and asking for access to be defined: “I regard 
arrangements for access essentially to be made between the parties.” 

Similarly, where a couple were still in the same house and the wife 
claimed that her husband was behaving unreasonably towards her: 
Judge: “ How’s he getting on with the children? ” 

Wife: “ Oh, quite well.” 
Judge: “ Well that’s all I’m concerned with at the moment.” 

However, a few judges, as much by force of personality as through the 


21 G. Davis, A. Macleod, M. Murch, “ Divorce and the Resolution of Conflict ” 
(1982) L.S.Gaz., 40. 
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use of their judicial powers, attempted to mediate between the parties. 
Take for example one judge’s method of dealing with an access dispute 
when both parents were present: 

Judge: “ When you say you haven’t time, don’t you think you ought 
to make time for the children? ” : 

Husband: “ Every time I went down there, it started arguments.” 

The parents then started to argue between themselves. The judge 
persisted: ‘‘ Do you want help over access? Obviously there’s some 
bitterness between you. Often talking it over with someone can help.” 
He then struggled to get the parents to accept his ordering a welfare 
officer’s visit. The typical pattern seemed to be: (a) give advice, sternly 
if need be; (b) offer help, at the same time “‘ selling ” the good qualities 
of the welfare officer; and (c) obtain agreement. 

The judge was not afraid to bring pressure: “.That’s a very forcible 
argument, Mr. M. If you say you’re going to go, you must go!” He 
also used pressure of this kind even-handedly: “‘ I try to impress upon 
everyone that, although we talk about rights of access, it’s the right of 
the child. Access is the right of the child, it’s not your right; and it’s 
not your right ” (to each parent in turn). ` ' 

The judge’s style was direct, concerned and open. His approach 
involved firm handling of the parents. It could be regarded as 
paternalistic, but it was also warm, interested, informally expressed and 
he did offer something practical. 

The present arrangements for conducting appointments do not 
favour mediation, but they could be made to do so. The essential 
conditions appear to be: 


(a) the presence of both parties; 

(b) an informal setting and flexibility in the timing of the 
appointments; 

(c) a judge who is instrumental and authoritative but who has a 
conversational style and can establish rapport with parents; 

(d) imaginative use of ancillary services. 


(iv) Symbolic Purposes 

It may be that the appointment system, requiring as it does the 
attendance at court of at least one parent, has come to serve symbolic 
purposes. For example, it may mark the marriage end and signify that 
arrangements for the children are being officially sanctioned by the 
state. The appointment system evolved from the open judicial hearing 
of undefended divorce petitions, so it may still be thought that you 
have to go to court to be properly divorced. The ritual quality of so 
many appointments supports this explanation, particularly if we accept 
the Glasser and Strauss hypothesis that rituals develop in order to mark 
the passage from one status to another.” A few parents expressed this 
idea very clearly: 


“ You can’t go through a divorce with no formalities. You couldn’t 





22 B, G. Glasser, A. C. Strauss. Status Passage (1971). 
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just sit at home and sign papers, you’d feel as though nothing had 
happened to you. I’m glad I went to the court”. 


* The appointments may also serve as the channel through which 
divorcing parents receive moral approval or disapproval. Glasser and 
Strauss suggest that when status is changing, self-esteem is called into 
question. As already mentioned, it was important to some couples 
that the judge acknowledge that they could stiil collaborate as 
parents. We also observed judges who attempted to boost the fragile 
morale of some parents through clear statements of approval. This was, 
in turn, appreciated by some parents: 

“Yes, I felt the judge thought I was a good parent. And you sort 
of got the impression that he didn’t think that I was someone who 
wasn’t capable of looking after them, sort of thing.” 


On the other hand, parents’ vulnerability may be increased by the 
critical approach which we observed being adopted by a few judges. 
One possible influence on our present divorce law is that of a socially 
punitive response to divorcing couples because of the threat which they 
are seen to pose to the stability of marriage and the family. One form 
of punishment might be to require them to submit to a humbling process 
of investigation. This is especially effective since it concerns children 
who, given changing moral values, may now form the divorcing couples 
Achilles’ heel. Thus the switch of the court’s attention from the divorce 
itself to the children of the family is explicable in terms of society’s eye 
for the most telling punitive response, as well as in terms of the more 
traditional explanation based on the need to safeguard children’s 
interests. 


i CONCLUSION 


In our view, the research has established that judicial appointments are 
not an effective means of safeguarding the welfare of children. We now 
consider three questions fundamental to the consideration of whether 
section 41 should be repealed. i : 


1. Are divorcing parents and their children in need of special attention 
from the court? 


One criticism levelled against present divorce procedure is that the 
court’s involvement may not coincide with the time of greatest stress in 
the family. We have heard judges in the appointments state that, since 
the arrangements had been in existence for some time, they were 
prepared to accept that they were stable. This, of course, begs the 
question why these parents need have been brought before a judge at all 
since the very fact of the appointment being, as it were, “ behind the 
times ” is taken as a guide to “ satisfaction.” 

Two things may be said. First, we observed numerous cases where 
issues were still very much alive. (There were also examples of couples 
who had separated years ago and who were now managing perfectly 
well.) But divorces based on adultery or behaviour provide a quick 
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route to divorce and so may bring couples to the court when there is 
still scope for some effective assistance to be offered. Secondly, we 
would challenge the assumption that any system designed to assist 
families in crisis need be tied to divorce. Provided that there is a 
justiciable issue which requires settlement or resolution, families in 
conflict might be encouraged to approach the court at any stage. 

We have heard it said that the appointments appear to “ fix?’ 
family situation when this is in fact in flux. Some judges have made dear 
their dislike of this predictive, or apparently predictive, element. On 
the other hand, if the system were seen as providing advice, mediation 
or assistance to divorcing couples, it need have no such aspiration. The 
apparent need for a predictive element arises if the appointments are 
viewed as a checking mechanism, because those engaged in making the 
check are all too aware that the arrangements may be temporary. A 
system designed to serve the interests of the family as a whole would 
place the onus on parents to seek further help from the court and would 
make it both simple and attractive for them to do so. 

A third criticism has been that other families, possibly in worse 
circumstances, are not called upon to satisfy the court, either because 
the parents are not divorcing or, ‘possibly, because they have never 
married. This is, of course, true but the issues raised at the appointments 
lend support to the view that resources should be devoted to the 
divorcing population in particular. The problems facing judges were 
usually the direct result of separation or divorce, namely, maintenance 
disputes, difficulties over vacating the matrimonial home, and quarrels 
over access arrangements. Given that divorce is a time of particular 
stress and disruption for parents and children, it is reasonable to focus 
legal and social resources on this group. 


2. What should be the purpose of court hearings with parents, and what 
form should such hearings take? 


Judge and court time is limited and expensive, as indeed is that of 
welfare services. In the provision of any service, a form of rattoning is 
likely to apply. The questions then are: what form should this rationing 
take and how explicit should it be? 

Parker suggests that there are two possible rationing strategies.?° 
The first is the restrictive, which includes various forms of deterrence, 
criteria of eligibility, pricing and delay. The net result of these is to 
reduce the numbers receiving the service. The second strategy is the 
dilutant in which, rather than limiting numbers, the duration or quality 
of the service is reduced for everyone. 

It appears that a dilution strategy is being employed in several aspects 
of the Special Procedure. This is seen at its most extreme in the 
pronouncement of decrees by judges when a list of names is simply read 
out in open court, but dilution also applies in children’s appointments. 
There are at least two possible reasons for this. 





23 R. A. Parker, “ Social Administration and Scarcity,” Social Work, April 1967. 
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First, the current stress on the needs of children in divorce demands 
an apparent concentration of resources on the safeguarding of children’s 
interests. One way of demonstrating the importance of this task is to 
require that it be undertaken by judges. The previous Lord C hancellor, 
in introducing the extension of the Special Procedure,?* was at pains to 
say: “...If I thought that there would be anything in my proposals 
which detracted from such protection as the law already gives to 
children in this unhappy situation I should not be putting it forward 
today.” He went on to remark: “. .. I attach considerable importance 
to the duty of the judges in this respect and to their ability to discuss, 
as they will of course do, the proposed arrangements with petitioners.” 

Accordingly, one may see the difficulty attached to devolving the 
Special Procedure entirely to registrars, or introducing a prior sifting 
mechanism so that judges are reserved for the more problematic cases. 

Secondly, the scope for outside intervention in divorce—either in 
resolving disputes or in ameliorating unhappy family relationships or 
material circumstances—is almost infinite. Thus the dilutant strategy, 
whilst giving the appearance of being comprehensive, may, in the 
context of the appointments, restrict the opportunity to present 
potentially unlimited and largely insoluble family problems. 

Nevertheless, we would argue that, in Parker’s terminology, a move 
away from the dilutant strategy is appropriate. But were certain families 
to be selected by the court for special attention, there would be several 
disadvantages: first, it might well increase stigma in their case; secondly, 
there would be a-problem in determining the appropriate selection 
criteria; thirdly, unless the documentary evidence were considerably 
improved, it is likely that any such selection would be arbitrary and 
therefore unsatisfactory. 

On the other hand, our evidence suggests that divorcing parents often 
seek advice or mediation in dispute. These are the fields in which the 
court’s resources, can be most valuably applied. This points to the total 
repeal of section 41. We would note that child protection measures are 
now much stronger than they were in 1958 when the court’s duty to 
consider satisfaction was introduced. Thus an alternative safety-net 
exists to protect the neglected child. Moreover, we have observed that 
where welfare problems are brought to the attention of the court, the 
response offered is often inadequate. __ 

If the above’ view were accepted, the court would confine itself to 
hearing issues on the application of the parties. A modified county 
court pre-trial review might offer an appropriate response in the first 
instance. This is already happening in some courts.?5 Whether conducted 
by a judge or registrar, such a procedure would offer impartial judicial 
authority whilst still being sufficiently informal to encourage parents 
and children to state their views. In difficult cases, consideration might 
be given to adjourning for a more thorough attempt at conciliation or 
for a welfare officer’s report on the issue. Only when the mediation 


24 Debate on Legal Aid and Legal Services, H.L.Deb., col. 1218 (June 15, 1976). 
25 G. Parmiter, “ Bristol In-Court Conciliation Procedure ” (1981) L.S.Gaz. 196. 
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attempt had failed would the court adjudicate in the traditional way. 
Not all judges and registrars would be comfortable with the above task, 
so those with an aptitude for it might be encouraged to specialise. 

An alternative and less radical approach would be to accept that, 
whilst as a child protection measure the new appointment system has 
many weaknesses, it does at least succeed in bringing some previously 
undisclosed family problems to light. These may involve poor housing 
or financial hardship, as well as disputes between parents over such 
matters as maintenance or access arrangements. It could therefore be 
argued that we should capitalise upon this problem-spotting facility 
and develop more effective procedures for tackling such matters once 
- they have been identified. Much depends on whether parents would be 
encouraged to state their difficulties without reserve, and secondly, on 
whether courts could provide an adequate response to the needs which 
might then be uncovered. 

If this objective were to be pursued, the’ preliminary accumenetion 
would need to be more comprehensive than at present. Information 
should be requested from both parents and both should normally 
attend the appointment. The court welfare officer would have 
responsibility for linking families with the appropriate health and 
welfare authorities. Where unresolved issues between parties emerged, 
the court might offer on-the-spot mediation on the lines suggested 
above. A variant of this model would be to’ screen out unproblematic 
cases so that many parents would not be requested to attend appoint- 
ments. We have already expressed reservations about this approach. 

Were the attempt to be made, one additional reform would be 
necessary. As long as the decree absolute is dependent upon the court’s 
certificate of satisfaction, parents have every incentive to gloss over any 
difficulties they may have. Therefore, the links between “ satisfaction ” 
and decree would need to be broken. This would make the machinery 
less authoritarian. The changed emphasis would mean that, in essence, 
parents would be invited by the court to disclose problems and issues. 
In return, they would be offered a positive attempt to help resolve these, 
No sanctions would be applied. Of course, it can be argued that 
irresponsible parents could easily slip through the net. But under the 
existing procedure it is equally easy to deceive the court. Moreover, 
parents may be prompted to do so by their desire to secure a decree. 

The first of the above proposals requires a switch of resources away 
from the present ineffective provision, whilst the other would involve a 
more thorough-going attempt to meet families’ needs, but without the 
paternalistic overtones of section 41. Both imply a fundamental 
restructuring of the means by which courts clarify issues and promote 
settlement in matrimonial proceedings. 


3. If it is necessary, in at least some cases, for courts to consider the 
arrangements which divorcing parents make for their children, is there 
any advantage in judges undertaking this task? ; 


Our observations lead us to a paradoxical conclusion. Judges are 
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invested with particular authority, yet the advice-giving and mediating 
task which we have observed and which we envisage being developed, 
is encouraged by an informal atmosphere, direct communication with 
parents, and skill in developing rapport. We observed some judges who 
combined these attributes most impressively. In some cases a short 
interview achieved.a shift in parents’ attitudes over which a skilled 
social worker might take weeks of work. This may reflect the psycho- 
logical importance of symbolic authority in settling family disputes. 
Other judges seemed ill at ease in a role which required direct 
communication with parents. They were thus unable to take full 
advantage of the authority conferred on them by their role. 

The tasks that we have outlined need not be undertaken by judges, 
although judicial authority may be helpful in shifting previously 
entrenched attitudes. A second factor which we would not wish to play 
down is that the judge’s involvement may have symbolic value in 
conveying to the parties that the end of their marriage and the arrange- 
ments for their children are being given due consideration. On the 
other hand, given the appropriate authorisation, some registrars might 
demonstrate the same skill in interviewing parents as do some judges at 
present. 

Attendance at appointments has enabled us to be clearer about the 
boundary of the judicial role. We suggest that mediation lies within this 
boundary, whereas, for example, uncovering poor housing conditions, 
or attempting to ameliorate these, does not. The judge can only address 
himself to those matters where legal processes are relevant. Provided 
that there is some dispute, however minor, between the parents, or 
between a parent and others who are involved in the child’s welfare, 
then the judge has a role. He may adjudicate, mediate, refer elsewhere, 
or bring pressure in various ways. As R. S. Watson J., Senior Judge, 
Family Court of Australia, has said: 


_“ The judge should . . . retain his clearly discernible role as a judge, 
not as a counsellor. He should control proceedings, advance 
optional solutions and create the climate for settlement. But if 
there is no settlement, the necessary decrees must be judicial and 
must be seen to be judicial.” 236 


It is not formal procedure, representation or rules of evidence which 
determine whether there is a judicial function to be fulfilled. It is the 
existence of an issue. 
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DONOGHUE v. STEVENSON— 
THE NOT SO GOLDEN ANNIVERSARY 


ON the 25th anniversary of the decision of the House of Lords in 
Donoghue v. Stevenson, Professor Robert F. V. Heuston concluded his 
article in the Modern Law Review, ‘‘ Donoghue v. Stevenson in 
Retrospect,” with the statement that ?: 
“,.. [T]he significance ofthe neighbour principle has been over- 
emphasised by both its supporters and its opponents. It was not 
intended to be, and cannot properly be treated as being, a general 
formula which will explain all conceivable cases of negligence. 
Even at a fairly high level of abstraction it needs considerable 
qualifications and reservations before it can be accepted. It is 
indeed a sign of the poverty of thought about the law of torts in 
this country that the proposition should have been called upon to 
bear a weight so manifestly greater than it could support... .” 


In the 25 years since that thoughtful piece was written, the ‘“‘ neighbour 
principle’? has not merely been over-emphasised, but has been 
canonised and made the very foundation of the law of negligence. 
Seldom in the history of the common law has a single statement of a 
single Judge in a single case had such a profound effect on the develop- 
ment of the law. It is ironic, therefore, that Lord Atkin probably did 
not intend his now famous “‘ neighbour principle ” to be the theoretical 
foundation of his judgment. It is almost certainly now being viewed 
differently from the way in which he meant it to be, and is being given 
a meaning that is inconsistent with the rest of his judgment and that of 
the other Law Lords in the case. l 

From an historical perspective the ratio decidendi of a case can 
usefully be viewed in three stages. The first occurs in the period 
immediately following the decision, when the case tends to be viewed 
only in the light of its own facts. The second occurs when the case has 
been widely followed and applied, and an attempt is made to state the 
ratio in terms of a legal principle that will encompass the cases that have 
purported to have followed the initial decision. The third stage begins 
when a final court of appeal gives a more or less final and authoritative 
formulation of the rule of the initial case. 

It is proposed here to trace briefly the evolution of the principle of 
Donoghue v. Stevenson through these three stages, and to show that in 
the final stage the foundations of liability in the law of negligence have 
shifted from that of responsibility for the negligent causing of harm to 
a duty to prevent harm. Lord Atkin’s passing analogy to Christian 
theology, probably added as a mere rhetorical flourish-or by way of 
literary licence, has been taken out of context and turned into a 
fundamental source of civil obligation.? This revised ‘‘ neighbour 


1 [1932] A.C. 562. 
2 (1957) 20 M.L.R. 1, 23. 
3 Note 1, above at p. 580: “ At present, I content myself with pointing out that in 
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principle °? would be difficult to follow as a moral precept. It becomes 
intolerable, however, when imposed by law. To rephrase an old 
aphorism, “ hard theology makes bad law.” While some of the recent 
developments in the law of negligence are, in general, encouraging, the 
final formulation of the “‘ neighbour principle ” alters the grounds of 
legal liability by transforming the Christian precept of loving one’s 
neighbour into a legal responsibility for one’s fellow man. Thus, the 
separation between law and morality, which is essential for the 
autonomy of law as a social institution, is being seriously eroded in this 
area, What is truly disconcerting, however, is the paucity of discussion 
in the cases as to the nature and implications of this shift in principle. 
Indeed, “the poverty of thought about the law of torts”, which 
Professor Heuston decried 25 years ago, is even more evident today. 

Causation is the principal foundation of liability in the law of torts.4 
In general, people are held legally responsible for the damage they do 
only where there is fault, although in a narrow range of cases of strict 
liability they may be held responsible even without fault. Fault may be 
found because of an intention to cause harm, or because of negligence— 
that is, a failure to maintain a reasonable standard of care in one’s 
conduct. 

An action for an intentionally caused harm is generally brought 
within the confines of a number of nominate torts, such as assault, 
battery, false imprisonment, malicious prosecution, fraudulent mis- 
representation and the like. There is an overriding general principle 
which explains all of the intentional torts. That principle, stated by 
Wright J. in Wilkinson v. Downton as the wilful doing of an act 
calculated to cause and causing physical harm, is actionable where no 
justification can be alleged for the act.° The principle could be stated 
more broadly to cover all the kinds of harm recognised by the law. The 
class of nominate torts, as actions on the case, 1s not closed. If an 
intentionally caused harm does not fit within any of the existing 
categories, and there is no good reason to justify the causing of the 
harm, then the courts may use this general principle to generate new 
torts, as is exemplified by the case of Wilkinson v. Downton itself. 


English law there must be, and is, some general conception of relations giving rise to a 
duty of care, of which the particular cases found in the books are but instances. The 
liability for negligence, whether you style it such or treat it as in other systems as a species 
of ‘ culpa,’ is no doubt based upon a general public sentiment of moral wrongdoing for 
which the offender must pay. But acts or omissions which any moral code would censure 
cannot in a practical world be treated so as to give a right to every person injured by them 
to demand relief. In this way rules of law arise which limit the range of complainants and 
the extent of their remedy. The rule that you are to love your neighbour becomes in law, 
you must not injure your neighbour; and the lawyer’s question, Who is my neighbour? 
receives a restricted reply. You must take reasonable care to avoid acts or omissions which 
you can reasonably foresee would be likely to injure your neighbour. Who, then, in law is 
my neighbour? The answer seems to be—persons who are so closely and directly affected 
by my act that I ought reasonably to have them in contemplation as being so affected 
when I am directing my mind to the acts or omissions which are called in question.” 

4 Richard Epstein, ‘‘ A Theory of Strict Liability ” (1973) 2 Journal of Legal Studies 151. 
Eric Mack, “ Bad Samaritanism and the Causation of Harm ” (1979-80) 9 Philosophy and 
Public Affairs 230. 

5 [1897] 2 Q.B. 57, 58-59. 
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One might wonder why it would be necessary to continue the separate 
categories, once the general principle has been recognised and 
formulated. Why not have a general tort of the intentional causing of 
harm? The reason is that there are many important policy considera- 
tions involving different interests in the context of different kinds of 
conduct that could not all be accommodated and taken into account 
in the context of a general principle. For example, a mere affront to 
dignity can be actionable in assault and battery, while the most 
damaging and intentional attack on reputation and character are not 
actionable in defamation, providing that the allegation is true. Physical 
contact, or the threat of it, is treated very differently from damaging 
words, and for good reason. Obnoxious physical contact, or the threat 
of it, can lead to violent retaliation for which there is no justification. 
Defamation, too, may be provocative, but the importance of freedom 
to communicate true information counterbalances the harm that may 
ensue. The relative simplicity of the action of trespass to land reflects 
the high value placed by society on private space.® By contrast, the 
many necessary conditions for a successful action in malicious 
prosecution incorporate into the law a policy of effective law enforce- 
ment by not discouraging people from invoking the legal process when 
they believe a crime has been committed.’ In regard to the nominate 
torts, the advantages of the simplicity achievable by working under a 
single general principle would be far outweighed by the complexity and 
variety of exceptions that would be necessary to accommodate the 
various relevant policy considerations at stake. This, however, does not 
prevent the courts from falling back on general principles when the 
existing categories prove inadequate. 

A close parallel can be drawn between the law of the nominate torts 
and the law of negligence as it was prior to 1932, and between Wilkinson 
v. Downton and Donoghue v. Stevenson in particular. Prior. to, and for 
sometime after, the House of Lords’ decision in Donoghue v. Stevenson, 
different duties of care were owed with respect to different kinds of 
activities. Different duties of care were required of, for example, 
persons on the highway, users of dangerous objects and professionals in 
the course of their employment. Lord Atkin, in Donoghue v. Stevenson, 
expounded the general principle underlying most negligence cases in a 
similar fashion to the way in which Wright J. in Wilkinson v. Downton 
laid down a general principle from which new causes of action could be 
treated. 

For many years the pattern of reasoning used in negligence was not 
markedly different from that used in regard to the nominate torts. In 
the case of the latter it was first asked whether the causing of the harm 
fell within one of the existing categories of torts, and if not, whether it 
would fall under the genera! principle articulated in Wilkinson v. 





6 Only an unjustified direct interference with land need be shown. 

? One must prove (a) the institution of criminal proceedings which are, (b) terminated 
in favour of the plaintiffs, and which were (c) instituted without reasonable cause and with 
(d) malice and (e) damage. 
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Downton. In a case of negligence it was asked whether the causing of 
harm constituted a breach of a legally recognised duty of care, and if 
not, whether it fell under the general principle of Donoghue v. Stevenson. 
The principle of Donoghue v. Stevenson was gradually used to cover 
more and more situations where liability did not lie at common law. 
For example, the House of Lords applied Donoghue v. Stevenson to 
reality as well as chattels in overruling a series of cases that, in the 
absence of a contract, exempted builders è and landlords from liability 
for the dangerous conditions of premises.® In Hedley Byrne v. Heller it 
was used to extend liability for economic loss resulting from negligent 
misrepresentation in limited instances. 

Over the ensuing years the courts have gradually shifted their 
approach from that of ascertaining a specific duty of care for each kind 
of situation or class of relationships, to that of starting from the position 
of the general duty of care as enunciated in Donoghue v. Stevenson, and 
in particular Lord Atkin’s formulation in the “ neighbour principle.” 
Even statutory law reform, as in the occupier’s liability legislation 
adopted by many common law jurisdictions, has contributed to the 
shift.11 The process of change has culminated in the House of Lords’ 
authoritative statement of the approach now to be taken, and first 
expounded by Lord Reid in Home Office v. Dorset Yacht Co. Ltd. 
where he stated ??: 

“,.. About the beginning of this century most eminent lawyers 
thought that there were a number of separate torts involving 
negligence, each with its own rules, and they were most unwilling 
to add more.... In later years there has been a steady trend 
towards regarding the law of negligence as depending on principle 
so that, when a new point emerges, one should ask not whether it 
is covered by authority but whether recognised principles apply to 
it. Donoghue v. Stevenson [1932] A.C. 562 may be regarded as a 
milestone, and the well-known passage in Lord -Atkin’s speech 
should I think be regarded as a statement of principle. It is not to 
be treated as if it were’a statutory definition. It will require 
qualification in new circumstances. But I think that the time has 
come when we can and should say that it ought to apply unless 
there is some justification or valid explanation for its exclusion. . . .” 


It would appear then that the state of the law of negligence today is that 
the onus is on the plaintiff to prove a negligent causing of harm, and 
that the defendant will then have to pay damages unless he can show 
that the situation falls under one of the exceptions where the law of 
negligence does not apply. 

Those exceptions might include at least the following: 


l. There are general immunities that apply, under certain 





8 Bottomley v. Bannister [1932] 1 K.B. 458. 
Cavalier v. Pope [1906] A.C. 428. 

10 [1964] A.C. 465. 

11 In British Columbia, for example, the Statutory duty owed by an occupier to an 
entrant is a general duty of care without regard to the nature of the entry: Occupiers 
Liability Act, R.S.B.C. 1979, c. 303, s. 3. 

12 11970] A.C. 1004, 1026-1027. 
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circumstances, to any civil action whether it is brought in negligence or 
- under the nominate torts. Examples would be diplomatic immunity +° 
and the immunity that judges have against a civil suit for damages 
arising out of their participation in the judicial process.** The immunity 
that barristers have in England in regard to an action of negligence, as 
set out in Rondel v. Worsley, is probably an example of a more general 
immunity, in that it would probably cover torts other than negligence 
such as defamation, or an action falling under Wilkinson v. Downton. 


2. There can be certain statutory immunities that might apply to any 
tort action, such as the bar to spouses suing each other which is still to 
be found in some common law jurisdictions,’ or just to negligence 
alone as is found in workers’ compensation legislation.’® 


3. Historically some courts have recognised an immunity from an 
action in negligence against certain officials or persons who are required 
to exercise a discretionary judgment in situations where the very fact of 
potential liability would be likely to affect how that judgment might be 
exercised. This immunity has been recognised in regard to penal 
officers who release prisoners,’® arbitrators 2° and university professors 
in the evaluation of students.?! Given the paucity of authority on this 
issue, and the approach taken by the House of Lords in Arenson v. 
Casson to the immunity of arbitrators, it is quite possible that the courts 
in the near future will eliminate altogether or greatly restrict the 
ambit of such an exception to the neighbour principle.”* 


4. It used to be thought as a result of the rule in Derry v. Peek *® 
that there was generally no liability for economic loss arising from a 
negligent statement and that Hedley Byrne v. Heller was an additional 
exception to those recognised historically as arising from a special 
relationship. Given the recent applications of Hedley Byrne v. Heller, 
it is now an open question which case represents the general rule, and 
which the exception.?4 


13 The Cristina [1938] A.C. 485. i 

14 Clerk and Lindsell on Torts (15th ed. 1982), p. 114. 

15 [1969] 1 A.C. 191, as modified by Saif Ali v. Sydney Mitchell & Co. (A Firm) et al. 
[1980] A.C. 198. 

16 Note 5, above. 

17 An example of this residual immunity occurs in British Columbia pursuant to s. 
10 (3) of the Married Woman’s Property Act, R.S.B.C. 1979, c. 252. 

18 An illustration is contained in s. 10 of the Workers Compensation Act, R.S.B.C. 
1979, c. 437. 

19 Toews et al. v. MacKenzie et al. (1980) D.L.R. (3d) 473 (B.C.C.A.). 

20 Sutcliffe v. Thackrah et al, [1974] A.C. 727, per Lord Morris of Borth-y-Gest at p. 
752. 

21 Thorne v. University of London [1966] 2 Q.B. 237. 

22 11977] A.C. 405. : 

23 (1889) 14 App.Cas. 337. 

24 The more restricted view of the boundaries of the rule in Hedley Byrne v. Heller, 
taken by the Privy Council in Mutual Life and Citizens Assurance Co. v. Evatt [1971] 2 
W.L.R. 23 appears not to have prevailed: The case has been distinguished more than it 
has been followed. See, e.g. Esso Petroleum v. Mardon [1976] 1 Q.B. 801; Shaddock 
Associates v. Parramatta City Council (1981) 36 A.L.R. 385; Haig v. Bamford [1977] 1 
S.C.R. 466. A major inroad on this view of the exclusivity of contractual actions where the 
damage is the cost of repairing inherent defects was recently made by the British Columbia 
Court of Appeal in Neilsen v. City of Kamloops et al. (1981) 19 C.C.L.T. 146 (leave to 
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5. Some people have taken the position that pure economic loss is an 
exception to the general principle of Donoghue v. Stevenson. This view 
was taken by Lord Reid in Home Office v. Dorset Yacht Co. Ltd. and 
Lord Wilberforce in Anns v. Merton London Borough Council. Lord 
Devlin, on the other hand, took the position in Hedley Byrne v. Heller 
that there was no distinction to be drawn between physical damage 
and pure economic loss so far as the application of the law of negligence 
is concerned,’ and this position has recently been adopted by the 
House of Lords in Junior Books Ltd. v. Veitchi Co. Ltd.28 The sorts of 
situations in which pure economic loss is now recoverable are so 
numerous that it would be difficult to state an exclusionary rule clearly. 
The better view is believed to be that pure economic loss is not an 
exception to Donoghue v. Stevenson, but that the policy at stake is that 
of potential range of liability. As was aptly stated by Cardozo C.J. in 
Ultramares Corp. v. Touche, pure economic loss often results in 
“ liability in an indeterminate amount for an indeterminate time to an 
indeterminate class.” 2° The concern of a “ floodgate ” of litigation oft 
expressed in pure economic loss cases, is a concern in regard to 
remoteness of damage.5 Since economic loss appears to raise no 
difficulty where the potential range of liability is limited to particular 
persons in regard to particular amounts at a particular time, it is better 
that it be viewed as a question of remoteness of damage rather than as 
an-exception to the principle of Donoghue v. Stevenson.® 


6. It had generally been considered that the principle of Donoghue v. 
Stevenson did not apply to the decrease in value of a defectively 
manufactured product itself or the cost of repairing it. This was the 
position recently adopted by the Supreme Court of Canada in Rivtow 
Marine Ltd. v. Washington Iron Works, on the grounds that if courts 
allow recovery in tort for defects in the product itself as contrasted with 
damages to persons or property caused by the defect, it “ might well 
result in a stranger in contract, from whom no consideration passes, 
possessing the same, or even a better right and extent of recovery than 
an actual purchaser has against his vendor under the provisions of the 


e aaa 
appeal granted by the Supreme Court of Canada February 1, 1982). In that case the court 
held per curiam that tort actions will lie where no contract exists between the plaintiff and 
defendant, as in this case the city charged with building inspection functions. Thus the 
plaintiff may have been restricted to contractual remedies for inherent defects vis-d-vis 
the vendor, but not so far as other potential plaintiffs with whom no such relationship 
existed. This was despite the fact that there was no damage to the house concerned. In 
any case the law on this point will probably remain unclear in Canada, until finally settled 
by the Supreme Court of Canada. 

25 Note 12, above at p. 1027. 

26 [1978] A.C. 728, 752. This appears as an illustration in the preamble to Lord 
Wilberforce’s judgment and, strictly speaking, may not be an accurate reflection of his 
Lordship’s views. 

27 Note 10, above at p. 517. = 

28 11982] 3 W.L.R. 477. 

29 255 N.Y.S. 170, 179 (1931) (N.Y.C.A.). 

80 $.C.M. (United Kingdom) Ltd. v. Whittall (W.J.) & Son Ltd. [1971] 1 Q.B. 337, 344, 
per Lord Denning M.R. 

31 J. C. Smith, ‘Clarification of Duty-Remoteness Problems Through a New 
Physiology of Negligence: Economic Loss, A Test Case ” (1974) 9 U.B.C. Law Rev. 213. 
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Sale of Goods Act....” 3% As a result of the Court of Appeal in Dutton 
v. Bognor Regis Urban District Council,’ and the House of Lords in 
Anns v. Merton London Borough Louncil, and Junior Books Ltd. v. 
Veitchi Co. Ltd., this would appear to no longer be the law in England. 
In the first two cases a builder built a house on insufficient foundations, 
resulting in cracks in walls, sloping floors and crooked door and window 
jambs. In both cases the courts assumed that the builder would be liable, 
in which case Donoghue v. Stevenson was being applied to the very 
defect in the product itself. In fact, Lord Denning says as much when he 
states in the Dutton decision *4: 


“I would say the same about the manufacturer of an article. If he 
makes it negligently, with a latent defect (so that it breaks to pieces 
and injures someone), he is undoubtedly liable. Suppose that the 
defect is discovered in time to prevent the injury. Surely he is liable 
for the cost of repair.”’ 


In Junior Books v. Veitchi the House of Lords applied the prima facie 
duty of care doctrine of the Anns case, referred to below, to allow the 
owners of a factory to successfully recover from a sub-contractor the 
costs, and loss of profits due to having to replace an improperly laid 
floor. Lord Brandon of Oakbrook in dissent, expressly held that the 
principle of Donoghue v. Stevenson, on grounds of sound policy, applied 
only to damage to persons or property caused by the defective article, 
“ excluding for this purpose the very piece of property from the 
defective condition of which such danger, or threat of danger, arises.” 35 
Lord Keith of Kinkel, while ruling that the plaintiffs could recover for 
loss of profits, also recognised this exception and consequently denied 
recovery for the costs of a new floor. The majority, however, consisting 
of Lord Fraser of Tullybelton, Lord Russell of Killowin, and Lord 
Roskill allowed recovery for both the cost of the floor and the loss of 
profits. The implications of this case for the law of contracts and 
products liability are staggering to say the least. 

The cases of Dutton v. Bognor Regis Urban District Council, and 
Anns v. Merton London Borough Council, however, pose a far more 
serious problem in regard to the breadth and extent of the “‘ neighbour 
principle ° in Donoghue v. Stevenson. This concerns the distinction 
misfeasance and nonfeasance.*° In the Anns decision Lord Wilberforce 
states 37; 


“Through the trilogy of cases in this House—Donoghue. v. 


32 (1973) 40 D.L.R. (3d) 530, 541, per Ritchie J. for the majority on this point. 

33 [1972] 1 Q.B. 373. 

34 Ibid. at p. 396. The same view was adopted by Laskin C.J. in the Rivtow case, note 32, 
above at p. 552. Laskin C.J. was expressing the minority opinion on this point in that case. 

35 Note 28, above at p. 499. 

36 Bohlen, in his article, ‘The Moral Duty to Aid Others as a Basis of Tort Liability ” 
(1908) 56 U. of Pa. L.Rev. 217, 219, stated, ‘‘ There is no distinction more deeply rooted in 
the common law and more fundamental than that between misfeasance and non-feasance, 
between active misconduct working positive injury to others and passive action, a failure 
to take positive steps to benefit others, or to protect them from harm not created by any 
wrongful act of the defendant.” | 

37 Note 26, above at pp. 751-752. 
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Stevenson [1932] A.C. 562, Hedley Byrne & Co. Lid. v. Heller & 
Partners Ltd. [1964] A.C. 465, and Dorset Yacht Co. Ltd. v. Home 
Office [1970] A.C. 1004, the position has now been reached that in 
order to establish that a duty of care arises in a particular situation, 
it is not necessary to bring the facts of that situation within those 
of previous situations in which a duty of care has been held to exist. 
Rather the question has to be approached in two stages. First one 
has to ask whether, as between the alleged wrongdoer and the 
person who has suffered damage there is a sufficient relationship of 
proximity or neighbourhood such that, in the reasonable 
contemplation of the former, carelessness on his part may be likely 
to cause damage to the latter—in which case a prima facie duty of 
care arises. Secondly, if the first question is answered affirmatively, 
it is necessary to consider whether there are any considerations 
which ought to negative, or to reduce or limit the scope of the 
duty or the class of person to whom it is owed or the damages to 
which a breach of it may give rise. . . .”’ . 


.In each case the inspectors did not cause the damage to the 
structures. The damage was caused by the builders who negligently 
built the foundations. While it is true that the inspectors may have 
carelessly approved the inadequate foundations, they did not cause 
the damage to happen through their actions. Rather, they allowed it to 
happen, or failed to prevent it from happening. 

There is a basic difference between doing something and merely 
letting something happen. If a person has £100, and knows that if he 
donates it to U.N.E.S.C.O. the life of an African child, who otherwise 
would die, will be saved, and if he does not donate the sum, it cannot be 
said that he killed the child. It can only be said that he let the child die. 
The difference is fundamental when it comes to questions of culpability 
and responsibility. 

Lord Wilberforce’s preamble to his decision in Anns outlining the 
prima facie duty of care doctrine is clearly not confined to the facts of 
that case and extends to relationships between private persons as well as 
private persons and public bodies. Illustrations occur in Arenson v. 
Casson Beckman Rutley & Co.® (valuer and clients), Cotic v. Gray * 
(personal injuries in motor vehicle accident resulting in subsequent 
suicide of victim where the parties were private persons), Yumerovski 
et al. v. Dani* (economic loss suffered by a purchaser of air charter 


38 It has been argued that to fail to prevent a harm is to cause it. See, for example, 
J. Harris, “ The Marxist Conception of Violence ” (1973-74) 3 Philosophy and Public 
Affairs 192, and J. Kleinig, ‘‘ Good Samaritanism ” (1975) 5 Philosophy and Public Affairs 
382. These arguments are effectively refuted, in our opinion, in Mack, note 4, above. 

39 In Dutton it was so found as a fact, the defendant council not calling any evidence, 
whereas Anns involved a preliminary point whereby, for the purposes of the motion, it 
was presumed that the foundations of the maisonettes had been carelessly inspected. This 
last matter could only be factually resolved by either an admission by the defendant or at 
a trial. 

40 Note 22, above at p. 419, per Simon L.J., in slightly different terms. 

41 (1981) 17 C.C.L.T. 138, 169, per Lacouciére J. A. (Ont.C.A.). 

42 Note 28, above at p. 565 (Ont.Co.Ct.). See, too, Ross v. Caunters (A Firm) [1979] 3 
All E.R. 580, 588 (Ch.D.); Canadian Western Natural Gas Co. Ltd. v. Pathfinder Surveys 
Ltd. (1980) 12 Alta.L.R. (2d) 135, 144-145 (Alta.C.A.). 
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tickets who was unable to obtain a refund when prevented from 
journeying by the defendant travel agent’s negligence), and McLoughlin 
v. O’ Brian et al.*® (nervous shock recoverable when plaintiff told of 
death of one of her children and severe injuries to her husband and 
other children). | 

Whether or not there ought to be liability on the part of a municipality 
when a building inspector fails to carry out his statutory duty is a 
question which does not concern us in this article. What is challenged, 
however, is the use of the “ neighbour principle ” in connection with an 
issue involving nonfeasance, and the implication that there is a prima 
facie duty of care to prevent harm from happening, with liability lying 
for a failure to prevent harm unless one can bring oneself within an 
exception to the “ neighbour principle ” such as the rule that one is not 
liable for a failure to rescue. 

It is submitted that nonfeasance is not an exception to Donoghue v. 
Stevenson, because it does not even fall within the rule. Donoghue v. 
Stevenson is a case of causing damage through an action, namely, the 
negligent manufacturing and subsequent distribution of a defective 
product. The dictum of Brett M.R. in Heaven v. Pender, relied on by the 
appellant, and accepted by the court, reads 44: 


‘ The proposition which these recognised cases suggest, and which 
is, therefore, to be deduced from them, is that whenever one person 
is by circumstances placed in such a position with regard to 
another that every one of ordinary sense who did think would at 
once recognise that if he did not use ordinary care and skill in his 
own conduct with regard to those circumstances he would cause 
danger of injury to the person or property of the other, a duty arises 
to use ordinary care and skill to avoid such danger.” 


All the discussion in the cases is in terms of causing harm through 
action, with the one exception in Lord Atkin’s famous statement of the 
“neighbour principle ’”’ *: 
“ Who, then, in law is my neighbour? The answer seems to be— 
persons who are so closely and directly affected by my act that I 
ought reasonably to have them in contemplation as being so 
affected when I am directing my mind to the acts or omissions 
which are called in question.” [Emphasis added. ] 


The “‘ acts or omissions which are called in question,” however, must be 
taken to refer to the specific allegations of negligence in the context of 
the conduct which caused the harm. This would cover omissions such as 
failing to apply one’s brakes while driving, failing to unload a gun which 
is placed in the vicinity of children or failing adequately to inspect a 
product that is negligently manufactured and placed on the market. The 
word “ omissions ” in the context of the “ neighbour principle ” refers 


43 11981} 1 All E.R. 809, 813, per Stephenson L.J (C.A.); the decision of the Court of 
Appeal disallowing recovery was reversed in [1982] 2 All E.R. 298. 

44 (1883) 11 Q.B.D. 503, 509. 

45 Note 1, above at p. 580. 
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to omissions as part of an action, and not to merely letting something 
happen. * 

Courts no longer seem to draw the distinction between misfeasance 
and nonfeasance. Lord Reid, in the Dorset Yacht case, after formulating 
the new approach to negligence based on Donoghue v. Stevenson, 
includes in his list of exceptions to the rule the absence of liability for a 
failure to rescue.4” The widespread assumption of courts that a failure 
to carry out a statutory duty or power falls under the “ neighbour 
principle ”?” of Donoghue v. Stevenson would indicate that the distinction 
between misfeasance and nonfeasance is no longer considered to be 
legally significant. 

The grounds of liability for nonfeasance are different from the 
grounds of liability for action.4® While it is sometimes difficult to 
decide in a particular case whether something is nonfeasance or 
misfeasance, the distinction is nevertheless fundamental. It does not 
follow, merely because a distinction has a grey area, that it is not an 
important one or that it should not be made in appropriate cases. 
Liability for nonfeasance is exceptional. In a case where a person 
negligently causes damage through his action, there is a prima facie 
presumption of responsibility unless it can be excused or justified. 
Consequently, all cases of causing damage through action can fall under 
a single set of general principles.*® It is exceptional for people to be 
considered responsible for failing to act. There is, therefore, a prima 
facie presumption of no responsibility for a failure to act. There must 
first be shown to be an obligation or duty to act before there can be a 
duty to compensate for damages which could have been prevented had 
there not been a failure to act. The reasons for the existence of a duty to 
act will be of a kind different from those for a duty to take care when 
acting. Consequently both misfeasance and nonfeasance cannot possibly 
be adequately dealt with in terms of a single principle. 

A breach of a legal duty or obligation is both a necessary and a 
sufficient condition for a court to order the payment of compensation 
for damage resulting from the act which constitutes the breach. A legal 
obligation is the converse of a liberty to act, thus the imposition of a 
duty must be justified since it constitutes a limitation on the right of 
freedom of action or the free agency of individuals. The voluntary 
assumption of a legal obligation is a sufficient justification for an 
obligation because it is a free exercise of agency, and is thus consistent 





46 Brett M.R.’s statement of the underlying principle of the law of negligence refers to 
misfeasance only, in that he speaks about causing injury by failing to use ordinary care 
and skill in conduct. Lord Atkin clearly draws no distinction between this formulation of 
the principle of liability in negligence and that of his “ neighbour principle ” in that he 
refers to Brett M.R.’s statement in Heaven v. Pender just prior to and just following the 
statement of his “* neighbour principle.” 

47 Note 12, above at p. 1027. In the absence of a special relationship going beyond 
mere physical propinquity. 

48 H. F. McNiece and J. V. Thornton, “ Affirmative Duties in Tort,” (1949) 58 Yale 
Law Journal 1272; M. S. Shapo, The Duty to Act: Tort Law, Power and Public Policy 
(1977); P. S. Atiyah, Accidents, Compensation and the Law (3rd ed., 1980), pp. 95-112. 

49 S. Coval, J. C. Smith, P. Burns, “The Concept of Action and Its Juridical 
Significance ’’ (1980) 30 University of Toronto Law Journal 199. 
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with the liberty of the subject. When a legal obligation is assumed 
voluntarily, it makes no difference whether the duty is to refrain from 
acting or to act positively. 

Obligations which protect the right to freedom of action, which will 
include all of the fundamental liberties such as freedom of speech, 
assembly, movement, etc., guarantee and protect the agency of 
individuals from interference. Obligations to refrain from causing harm, 
like obligations which we voluntarily assume, are consistent with 
freedom of action. Obligations to refrain from causing harm are 
consistent with agency in that they furnish a necessary condition for 
the free function of agency. Thus, particular duties to refrain from 
harmful! acts (misfeasance) need no specific justification. Rather, 
specific justification is required for harm causing acts if they are not to 
constitute a breach of duty. 

The duties of non-interference represent a minimum limitation on 
agency which is more than compensated for by the maximisation of 
freedom of action which such protection makes possible. The burden 
of such duties falls reciprocally on all persons as do the benefits. One 
cannot claim the rights of freedom of action in the sense of protection 
from interference with others, without accepting the duties which such 
rights entail. 

Duties to act positively to prevent harm (nonfeasance) are not 
necessary for the free functioning of agency, and since they constitute a 
limitation on freedom of action or agency, they must be specifically 
justified. 

The sorts of relationship that have traditionally been held by the 
courts to give rise to a duty of preventing harm are as follows: 

(1) contractual relationships; 

(2) non-contractual undertakings where there is a foreseeable risk of 

harm as a result °°; 

(3) fiduciary relationships ĉ?; 

(4) special relationships of dependency (such as those between pupils 

and teachers) 5; and 

(5) relationships between occupiers of adjacent land.58 

The obligations to take positive action arising from the first four 
kinds of relationships are all derived from a specific voluntary commit- 
ment or are a part of the duties of a role, function or position which one 
has voluntarily assumed. They thus need no justification in terms of the 
limitation which they place on the freedom of action of individuals. 

The duties which occupiers of land have to keep their premises safe 
from risks of harm to adjoining landowners require a different sort of 
justification. The negative duties to refrain from using one’s Jand in such 


50 Baxter & Co. v. Jones (1903) 6 O.L.R. 360 (Ont.C.A.); Myers v. Thompson and 
London Life Insurance Co. (1967) 63 D.L.R. (2d) 476 (Ont.Co.Ct.); Kostiuk v. Union 
Acceptance Corp. Ltd. et al, (1967) 66 D.L.R. (2d) 430 (Sask. Q.B.). 

51 Nocton v. Lord Ashburton [1914] A.C. 932. 

52 Rich v. London County Council [1953] 1 W.L.R. 895 (C.A). 

53 Goldman v. Hargrave et al. [1967] 1 A.C. 645 (P.C.); Leakey et al. v. National Trust 
for Places of Historic Interest or Natural Beauty [1980] Q.B. 485 (C.A.). 
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a way that physical damage is not caused to adjoining land, or persons 
or property thereon, need not be specifically justified since the 
justification will be much the same as that for refraining from injuring 
others through any particular kind of action. The justification for a duty 
on the occupier to remove risks to adjoining land, which he did not 
create nor for which he is even responsible for creating, must be 
specifically justified. The justification is fairly clear. The occupier is in 
the best position to recognise and remove the risk, while the occupiers 
of adjoining land would be trespassers if they went on another person’s 
land to prevent damage to their own. Secondly, while the duty to take 
positive action to make one’s land safe in regard to the use and 
enjoyment of neighbouring occupiers is an infringement on liberty, the 
benefits are reciprocal in that the occupier, as well as having the duties, 
enjoys the rights which are correlative to similar duties resting on his 
neighbours. Given that positive duties to remove risks such as putting 
out fires caused by lightning,** pruning trees, clearing drains,” etc., are 
generally not onerous, but the benefits are great, and given that these 
risks can arise on any piece of land, the mutual assumption of such 
duties enhances the agency of the occupier in the use and enjoyment of 
his land, rather than diminishes it. Since duties to take positive action 
are justifiable in regard to occupiers of land, there 1s little point in 
. making a distinction between misfeasance and nonfeasance in regard to 
the law of occupier’s liability. ! 

The prima facie duty doctrine of Donoghue v. Stevenson is valid for 
misfeasance because the Justification for taking care in not causing harm 
when we act applies similarly to all examples or kinds of actions. The 
general duty can be stated in the form of a single proposition such as 
“ Everyone is under an obligation to take care in their action to avoid 
causing harm to others without proper justification.” There is no prima 
facie duty to prevent harm by taking positive action to remove risks, 
because there is no single justification applicable to all cases where 
action by one person could prevent or alleviate harm happening to 
someone else. 

The critical test should be whether it is possible to state a similar 
workable principle for nonfeasance, which would have a general 
application. Such a principle would have to be of some form such as, 
“ Everyone is under an obligation to take positive action to prevent 
harm from happening to others.”’ Taking care in acting is totally 
different from taking positive action to prevent or relieve harm. Risks 
of harm can arise in a wide variety of ways, and the costs of removing 
the risk or giving relief to suffering can range from little to a great deal. 
The costs to an individual of meeting such a widely drawn duty would 
be so great that it would severely interfere with one’s pursuit of one’s 
own goals. Such duties as we have to prevent or alleviate harm must be 
justified on a more individual or specific basis. 

If the “‘ neighbour principle ’’ is interpreted to mean simply that a 


54 Goldman v. Hargrave et al., ibid. 
55 Sedleigh-Denfield v. O’Callaghan et al., [1940] A.C. 880 (H.L.). ` 
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prima facie duty of care lies wherever it can be reasonably foreseen that 
damage will follow an act or a failure to act, then a duty to prevent harm 
no longer has to be justified and the defendant would have to show that 
he fell under an exception. Since in the past there has been no general 
duty to take positive action, there has been no basis from which to 
develop a list of exceptions. Instead, the imposition of duties of 
positive action are the exceptions to a general rule that one is not to 
be held responsible for risks which one never created. The application 
of the prima facie duty doctrine to nonfeasance, in the absence of a 
well-developed set of exceptions, would thus result in a radical change 
in the law. i 

The extension of liability without proper justification will also have 
implications for other areas of the law such as the law of nuisance and 
the law of contract. The historical error which was eradicated by 
Donoghue v. Stevenson was a failure to distinguish between misfeasance 
and nonfeasance. After Winterbottom v. Wright *8 the courts held that 
if the conduct of the defendant constituted a breach of contract, a third 
person who was not a party to the contract could not recover for 
damages which he suffered as a result of noncompliance. The conduct in 
question in Winterbottom v. Wright was nonfeasance—a failure to 
repair a carriage. Later courts were wrong in applying the principle of 
Winterbottom v. Wright to cases of misfeasance.5? Donoghue v. 
Stevenson merely held that because actions which cause damage also 
happen to constitute a breach of contract is no reason for not allowing 
recovery. It did not, however, overrule Winterbottom v. Wright. Now, 
as the result of the prima facie duty doctrine of Lord Wilberforce in 
Anns v. Merton London Borough Council, the error of failing to 
distinguish between misfeasance and nonfeasance corrected by 
Donoghue v. Stevenson is again being made, but this time on the 
authority of Donoghue v. Stevenson. 

In Ross v. Caunters,°® Sir Robert Megarry V.-C., expressly applying 
the prima facie duty doctrine of Lord Wilberforce in Anns v. Merton 
London Borough Council, required a solicitor to pay to a person the full 
amount of a gift under a will that had failed because the beneficiary’s 
spouse was one of the witnesses to the signing of the will. The 
implications of that decision are overwhelming for the professional and 
the commercial world in that individuals may now be able to sue for 
financial loss resulting from failure to comply with a contract, even 
though the person suffering the loss is not a party to the contract. What 
happens to the doctrine of consideration, the law limiting the rights of 
third party beneficiaries, the rule in Hadley v. Baxendale, and the 
option that used to be available in regard to all contracts for which 
specific performance would not be given, namely, to choose to not 
comply with the contract and: pay full compensation for the loss suffered 

56 (1842) 10 M. & W. 109; 152 E.R. 402. 

57 e.g. Davis v. Foots [1940] 1 K.B. 116 (C.A.) and Malone v. Laskey [1907] 2 K.B. 
141 (C.A.). Malone was overruled in this regard by the House of Lords in A. C. Billings 


and Sons Ltd. v. Riden [1958] A.C. 240. 
58 [1980] Ch.D. 297. 59 (1854) 9 Ex. 341; 156 E.R. 145, 
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by the other contracting party, if persons who are not a party to a 
contract can recover for damages which they would not have suffered if 
the defendant had complied with his contract? If the solicitor agrees to 
make a will but neglects to do so, and the testator dies before the will is 
drafted, could a beneficiary designated by the testator recover for the 
loss of the intended gift as the result of the property passing on an 
intestacy? It would be difficult to distinguish a plaintiff in this 
hypothetical situation from the plaintiff in Ross v. Caunters. 

The argument we have made for maintaining a distinction between 
misfeasance and nonfeasance assumes a right based theory of tort 
liability. There are, of course, other theories of tort liability which are 
based on alternative premises such as those implied by a utilitarian 
calculation, economic analysis or non-rights based political ideologies. 
It is beyond the scope of this article to argue the merits of a rights based 
theory as against these alternatives. The problem with a non-rights 
based theory of tort liability is the difficulty in justifying a duty to 
compensate in terms other than rights and obligations. 

There is a clear difference between what we “‘ ought ” to do and what 
we have an “ obligation ” to do.® Although we ought to do that which 
we are obligated to do, we are not obligated to do everything which we 
ought to do. It may be the case that one ought to share what one has 
earned with someone less fortunate, but it would not follow from this 
that one is obligated or bound to share, and the less fortunate person 
has a right to a portion of someone else’s earnings. 

The failure to make a fundamental distinction between causing harm 
and failing to prevent harm reflects a confusion between what one 
“ought” to do and what one has an “obligation °” to do. The 
obligation not to cause harm is universal, and a breach of that duty 
creates a duty to compensate the person harmed for the harm he has 
suffered. One ought to prevent harm but one does not have an obligation 
to prevent it, outside of special aa ees that furnish grounds for 
a duty. Given no duty to prevent harm, there can be no duty to 
compensate a person for failure to prevent harm. Thus the fact that one 
ought to rescue a person in danger might be sufficient grounds for a 
“ Good Samaritan law ” providing punishment for failing to rescue, 
but certainly it cannot alone furnish a justification for requiring a 
person to pay damages to another whom he fails to rescue. Arguments 
which might be sufficient to justify making a failure to rescue an offence 
are not necessarily sufficient to make it a tort. The grounds for 





80 Some moral theorists still claim that there is no distinction to be drawn between 
what we ought to do and what we have an obligation to do. See, e.g. S. J. Stoljar, Moral 
and Legal Reasoning (1980), pp. 131-132. The prevailing philosophical view, however, is 
that there is a difference. As put by J. G. Urmson in ‘‘ Saints and Heroes,” in A. I. Melden 
(ed.) Essays in Moral Philosophy (1968), p. 13, ‘‘ A line must be drawn between what we 
can expect and demand from others and what we can merely hope for and receive with 
gratitude when we get it; duty falls on one side of this line, and other acts with moral value 
on the other, and rightly so." While it may be the case that if we have an obligation to do 
X then we ought to do X, but it certainly does not follow that if we ought to do X (ina 
moral sense) we have an obligation to do X. See J. C. Smith, Legal Obligation, (1976) 
Chaps. 3, 4 and 5. 


March 1983] DONOGHUE V. STEVENSON 161 


punishment are not co-extensive with the grounds for compensation. 
Much of the literature advocating a civil duty to rescue fails to draw this 
distinction. The authors argue for a duty to rescue in terms of reasons 
which might justify punishment, but certainly do not justify a duty to 
compensate:* 

Let us assume, for example, the following hypothetical set of facts. 
A very rich man, A, falls off a wharf into deep, cold water, in sight of B. 
Let us assume that B is sane and more or less normal in that he would 
not deliberately stand by and watch A drown. B panics, fails to notice a 
rope and lifebuoy nearby, fails to notice a telephone nearby or it does 
not occur to him to use it, and he fails to run and get help which was 
available close by. Rather, B merely mindlessly shouts for help. Let us 
also assume that if B had thrown in the lifebuoy and rope, or telephoned 
an emergency number clearly shown on the telephone, or went into a 
nearby building, that any one of these actions would have saved A’s life. 
On the basis of these facts let us assume that B has not maintained the 
standard of care of a reasonable man in his attempt to rescue. 

We can clearly say that B ought to have thrown the lifebuoy to A, 
and/or telephoned for help, or run into the building for assistance. If 
there was a- penal “‘ Good Samaritan ” law in effect we might well say 
that B deserved to be fined for its breach. Can we say, however, that B 
has an obligation to compensate A’s wife and family the same £100,000 
as he would if he had negligently run over A with his motor car rather 
than merely negligently failing to rescue him? 

Let us assume that a relevantly similar set of circumstances takes 
place on another wharf, where a poor man Y falls into the water and Z 
negligently fails to rescue him. Let us assume that the loss to Y’s wife 
and family is £10,000 rather than £100,000. The fault of B and Z is the 
same so the penal sanction each should receive should be similar if they 
were subject to a ‘‘ Good Samaritan ”?” law. How could we, however, 
justify the different results which would arise from the imposition of civil 
liability ? 

The prima facie duty doctrine of Lord Wilberforce in the Anns case, 
ignoring as it does the distinction between misfeasance and nonfeasance, 
assumes the existence of a duty, the breach of which gives rise to a right 
to compensation, so the duty never need be justified. One need then only 
show in terms of a utilitarian calculus, economic analysis, political ideas 
of fairness or a religious sense of right and wrong, dressed up in the 
amorphous language of public policy, that the defendant ought to have 
done what he failed to do, so the unjustified prima facie duty is 
confirmed. 

The prima facie duty doctrine created from Lord Atkin’s “‘ neighbour 
principle,” first authoritatively pronounced by Lord Reid in Dorset 


61 See George P. Fletcher’s article, ‘‘ Punishment and Compensation” (1981) 14 
Creighton Law Rev. 691, for a clear discussion of the distinction between punishment and 
compensation, and the implications of the distinction for the law of torts. 

See, e.g. E. J. Weinrib, ‘‘ The Case for a Duty to Rescue ” (1980) 90 Yale L.J. 247; 
M. S. Shapo, The Duty to Act: Tort Law, Power and Public Policy (1977); J. M. Ratcliffe 
(ed.) The Good Samaritan and the Law (1966). 
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Yacht v. Home Office, and restated and applied to nonfeasance by Lord 
Wilberforce in the Anns case, enacts a fundamental change in the basis 
of tort liability, which inevitably will have important economic, social 
and political consequences. It is a part of a wider shift in post-liberal 
society from formalistic law to “ ad hoc balancing of interests.” ®3 It is 
a device whereby courts are enabled to exercise a discretion as to the 
creation of legal liability, in that the existence of a duty, since it is 
assumed, need not be justified in terms of precedent or principle relating 
to well-recognised grounds of civil obligation. Instead, the ultimate 
cost-bearing issue is shifted from the legal question of the existence of a 
duty, to the factual questions of standard of care. This is because only 
the most overwhelming argument in terms of such prima facie duty of 
care being negated by policy will persuade a court to reject the plaintiff’s 
case at this point. It is much easier from a judicial standpoint to admit 
the duty (unless negated by statute or precedent) and go to the factual 
merits. At the fact-finding stage a court is not compelled to justify its 
conclusions (assuming the evidentiary burden is met) and its fact- 
finding discretion is virtually unchallengeable. 

Factors such as the financial capacity of a defendant to forestall harm, 
the ease with which an individual defendant could have prevented harm 
that he did not cause, will all become important determinants of liability 
whenever the prima facie duty doctrine is followed. The judicial 
tendency favouring the shift of the focus of liability in negligence from 
the duty issue to the issue of fact is seen in the creation of the standard 
of the humane occupier in occupier-trespasser cases 64 and a somewhat 
similar creature in adjoining occupier cases. This, in turn, will make 
predictability of the legal outcome of disputes more difficult, and will 
probably lead to an increase in litigation. While the reasons for the 
separation of legal from factual issues may be less compelling in 
England, the separation is still critical in other jurisdictions, including 
Canada, where the jury trial is still retained for civil cases.® 

Fifty years after the decision of Donoghue v. Stevenson, the pendulum 
has now swung from over-particularisation to the other extreme of 
over-generalisation and, in spite of all warnings of even Lord Atkin 
himself,®? nearly all negligence cases are being forced onto the 





83 R. M. Unger, Law in Modern Society: Toward a Criticism of Social Theory (1976), 
p. 192. 

84 British Railways Board v. Herrington [1972} A.C. 877 (H.L.). 

85 Goldman v. Hargrave et al. [1967] 1 A.C. 645 (P.C.), applied in Leakey et al. v. 
National Trust for Places of Historic Interest or Natural Beauty [1980] Q.B. 485 (C.A.). 
Leakey was argued in terms of nuisance but, as in Goldman, the court appeared to accept 
that it could equally have been dealt with in negligence. 

One reason why the duty issue is one of law is to enable the court to control the 
nature of cases actually put to a jury if one is sitting. Thus where the court is persuaded 
that policy dictates or statute or precedent compels no duty to be found, it may non-suit 
the plaintiff at the outset of the proceedings. Formerly, the burden of establishing the whole 
duty was on the plaintiff and extensions of liability tended to be conservatively applied. 

67 Note 1, above at pp. 583-584, where Lord Atkin States, “‘ I venture to say that in the 
branch of the law which deals with civil wrongs, dependent in England at any rate entirely 
upon the application by judges of general principles also formulated by judges, it is of 
particular importance to guard against the danger of stating propositions of law in wider 
terms than is necessary, lest essential factors be omitted in the wider survey... .” 


March 1983] DONOGHUE V. STEVENSON 163 


Procrustean bed of his “ neighbour principle.’’ When that principle is 
applied not only to misfeasance, but to nonfeasance as well, in the form 
of the prima facie duty of care doctrine, the autonomy of the law as a 
separate social institution, independent of morality, which has been the 
hallmark of English jurisprudence, inevitably suffers. In retrospect, it is 
possible to conclude that the decision in Donoghue v. Stevenson has not 
been entirely beneficial for the law of negligence. 

Although it has permitted cases to be brought under the umbrella of 
negligence where there are good grounds for a legal obligation in terms 
of the causing of damage through action, the law of negligence would 
probably have developed to cover these cases without that particular 
decision. It can now be used, however, to impose liability where there 
are no good grounds to support a civil obligation, or in place of 
articulating those grounds if they do exist. A grave injustice will result 
if a person is forced to pay damages by way of compensation for a 
failure to act, where there are no proper grounds for a duty to act. The 
requirement to-act under those circumstances will result in a deprivation 
of liberty. Finally, the application of the prima facie duty doctrine will 
take the place of sound reasons for judgment. The-decision as to liability 
or no liability will be shifted from the legal question of the existence of 
a duty to a factual question of standard of care. Judgment, therefore, 
will become more discretionary and the outcome of an action will be 
even less predictable than it already 1s. 

What may have happened is that reference to the single case of 
Donoghue v. Stevenson has been allowed to replace the careful 
theoretical analysis that any area of law requires if it is to remain viable 
and healthy. Thus, after 50 years, Donoghue v. Stevenson is now a 
liability to the law of negligence. It is time the case was laid gracefully 
to rest in the tombs of the law reports alongside the myriad of other 
cases which are no longer relevant in the last two decades of the 
twentieth century because their unique contributions have long since 
been incorporated into the law. The only service to the law it can now 
perform is to remain as a warning*to judges of the dangers of relying 
on judicial platitudes such as Lord Atkin’s “ neighbour principle,” 
rather than on careful analysis and sound reasoning. 


J. C. SMITH* 
PETER BURNS* 


* Professors of Law, University of British Columbia. 


IMPLIED MALICE AND THE 
HOMICIDE ACT 1957 


One result of the abolition of constructive malice by section 1 of the 
Homicide Act 1957 has been the development of contrasting judicial 
positions as to whether intent to cause serious bodily harm is sufficient 
mens rea for murder. While Lord Goddard C.J. in Vickers argued this 
was implied intent, and specifically retained by the section, Lord 
Diplock in Hyam suggested that the working of the section could not 
logically support this nor was there historical evidence for such an 
interpretation.. 

The genesis of these decisions is to be found in the heated political 
debate on the limits of capital punishment which surrounded the 
passage of the Act. Deeply involved were three men—the Lord 
Chancellor, Viscount Kilmuir, the Chief Justice, Lord Goddard and the 
Attorney-General, Sir Reginald Manningham-Buller. Not only did they 
oppose the legislative attempts to secure the abolition of the death 
penalty but they also sat in the appellate decisions! on the inter- 
pretation of section 1—which until 1965 ? was an important boundary 
between capital and non-capital murder. 

These three reflected a general judicial belief in hanging. The death 
penalty was not merely based on concepts of deterrence but was a 
complex social symbol, with purposes and values that went beyond the 
instrumental. Douglas Hay ® has stressed the ‘‘ moral drama of the 
gallows ’’ in “ maintaining the bonds of obedience and deference ” as 
well as in “ constantly recreating the structure of authority.” 

This suggests that in the narrow legalist debate about malice, there 
are underlying assumptions about the proper structure of social 
authority, the values that underpin it and the measures that can be 
employed to uphold it. This use of the body as an object of punishment 
is not merely a question as to whether a particular person should hang 
but in a more structural sense symbolises the maintenance of 
relationships of power and authority in society.4 





1 R.v. Vickers [1957] 2 All E.R. 741; D.P.P. v. Smith [1960] 3 All E.R. 161; Hyam v. 
D.P.P. [1974] 2 All E.R. 41; R. v. Cunningham [1981] 2 All E.R. 863. 

2 Murder (Abolition of Death Penalty) Act 1965. 

3 D. Hay, “Property, Authority and the Criminal Law *” in D. Hay et al., Albion's 
Fatal Tree (1977), pp. 25-26. 

4 Michel Foucault, Discipline and Punish (1977), extends this argument by placing 
corporal and capital punishment within a systematic subjection of the body necessary for 
the maintenance of specific class relations and commodity production. He writes (pp. 
25-26), “ the political investment of the body is bound up in accordance with complex 
reciprocal relations, with its economic use, it is largely as a force of production that the 
body is invested with relations of power and domination, but on the other hand, its 
constitution as labour power is possible only if it is caught up in a system of subjection.” 
Interestingly Lord Goddard, H.L.Deb., Vol. 155, ser. 5, col. 492, recounts a case of a 
Cambridge farm-hand whom he sentenced to flogging rather than an extended term of 
imprisonment. Lord Goddard justified this approach on the grounds that the defendant 
would by these means be released in time to help with the harvest. 
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THE CAPITAL PUNISHMENT DEBATE AND THE HOMICIDE ACT? 


The post-war Labour Government did not regard the abolition of 
capital punishment as a priority despite the strong support that certain 
Ministers, such as Home Secretary Chuter Ede, had given to.the 
campaign before the war.® The Criminal Justice Bill, introduced in 
October 1947, made no mention of the death penalty though it sought 
to abolish corporal punishment. But during the debate, Sidney 
Silverman introduced a motion to suspend the operation of the death 
penalty.” Though opposed by the Government, the new clause still 
passed the Commons on a free vote by 245 to 222. The Home Secretary 
immediately announced that he would advise the King to commute all 
death sentences to life imprisonment.® 

The Lords were almost unanimous in rejecting the new clause by a 
vote of 181 to 28.9 But later that evening there were less than 50 peers 
present to vote on Lord Goddard’s proposal to retain the birch. Clearly 
the death penalty was an issue of great significance for the peers. 

This debate was the setting for Lord Goddard’s maiden speech in the 
House. He became an exception to the general convention that debarred 
the Law Lords from participation in political controversy.1® On this 
occasion he made clear his belief in physical forms of punishment, 
criticising the tendency that punishment should never be punitive but 
only reformative. 

Lord Goddard was born into a collateral line of landed gentry with a 
father who was a successful London solicitor. His own career at the Bar 
and as a judge moved smoothly to what appeared its pinnacle—his 
appointment as a Law Lord in 1944. But with the illness of Lord 
Caldecote in 1946 and no obvious Labour supporter among the 
judiciary to succeed him, Clement Atlee recommended Rayner Goddard 
as Chief Justice. He held the post for 12 years and was a major 
proponent of the law-and-order school. Assessments of his character 
have ranged from the adulatory * to the vituperative 13 but his 
determination to maintain the criminal law as a mechanism of strong 
social control is unchallengeable. By the death of Victoria, he was 
already in his mid twenties, both his own writings and biographers 
suggest a nineteenth-century man with a vision of a clearly stratified 
social order and strict adherence to a moral code. 

When the Government introduced a compromise with specific 
categories of capital and non-capital murder, Lord Goddard was again 


5 For the history of the campaign, see E. Tuttle, The Crusade Against Capital 
Punishment (1961). 

8 This is not an isolated example. See A. Koestler, Reflections on Hanging (1956), p. 52. 

7 H.L.Deb., Vol. 449, ser. 5, cols. 979 et seq. 

8 Ibid. col. 1307. 

® H.L.Deb., Vol. 155, ser. 5, cols. 396 et seq. 

10 P, Bromhead, The House of Lords and Contemporary Politics (1958), pp. 67-72; 
L. Blom-Cooper and G. Drewry, Final Appeal (1972). 

11 H.L.Deb., Vol. 155, ser. 5, cols. 485 et seq. 

12 F, Bressler, Lord Goddard (1977); a brief but useful sketch is in R. Stevens, Law and 
Politics (1979), pp. 362 et seq. 

13 See Bernard Levin, The Times, June 8, 1971. 
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in the forefront of the opposition.14 The criminal law, he said, should 
rest on three principles—simplicity, certainty and an application that 
was neither fortuitous or capricious. To select certain forms of murder 
as capital infringed these criteria. The clause was again rejected by a 
vote of 97 to 19. Faced with this, the Home Secretary, Chuter Ede asked 
the Commons to remove the clause altogether; otherwise the Bill would 
be lost in its entirety. They agreed. 

In the autumn, Chuter Ede announced that the Government had 
decided on a Royal Commission to study the possible limitation of the 
death penalty. The terms of reference excluded the abolition of capital 
punishment. The Commission took over four years to produce a 
report.1® Its recommendations included the abolition of constructive 
malice, a widening of the doctrine of provocation, an abrogation of the 
M’Naghten Rules and amendments to the law on suicide. But overall 
they rejected any attempt to redefine murder into degrees. The real 
question was one of abolition or retention. 

The debates on the Report advanced matters little.17 A central issue 
was the unanimous recommendation by the Commission which would 
have given discretion to juries on the question of imprisonment or 
execution. Both Houses rejected this and the Commons also rejected 
Sidney Silverman’s attempt to get a five-year suspension of the death 
penalty. 

By 1956 events were rapidly forcing the Conservative Government 
into an embarrassing position. Sidney Silverman had introduced a 
Death Penaity (Abolition) Bill under the Ten Minute Rule in November 
1955. Prime Minister Eden was inveigled into allowing a free vote and, 
after some complex procedural manoeuvring,'® the Bill passed the 
Commons stage on June 28, 1956, by the margin of 152 to 133. 
Predictably it was defeated in the Lords by a vote of 238 to 95. 

The Government’s dilemma was that it would have to find time for 
the Bill to be introduced anew in the next session. It was obviously 
likely to pass for a second time and become law.?® But the Conservative 
Party both inside and outside Parliament were overwhelmingly opposed 
to abolition.” The only solution could be a compromise measure which 
would satisfy those Conservative M.P.s (approaching 50 in number) 





14 H.L.Deb., Vol. 157, ser. 5, cols. 1030 et seg. 

15 H.C.Deb., Vol. 458, ser. 5, col. 565, 

16. Cmnd. 8932 (1953), N.B. the Conservative members of the Commission withdrew. 
See E. Gowers, A Life For a Life ? (1956). 

17 The House of Lords debated the Report in December 1953, H.L.Deb., Vol. 185, 
ser. 5, col. 149. The House of Commons did not debate the matter until February 1955, 
H.C.Deb., Vol. 536, ser. 5, col. 2064. 

18 See Tuttle, op. cit. at pp. 103-106. 

19 Under the terms of s. 2 of the Parliament Act 1911. 

20 At the Llandudno Conservative Party Conference the debate on capital punishment 
on October 13 was so well attended that there had to be an overflow meeting in a nearby 
cinema. It was a brave person who tried to put the abolitionist case and a motion rejecting 
the Silverman Bill was passed overwhelmingly. Home Secretary Lloyd George supported 
the motion but gave no indication that legislation was in preparation. ‘The problem is 
not at all easy and I cannot tell you what conclusions we shall reach ” he told delegates. 
Ten days later on October 23 Eden announced that the government would introduce the 
Homicide Bill in the next session. 
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who had originally voted for the Silverman Bill. If Silverman’s Bill were 
to be introduced a second time, it would be unable to muster sufficient 
support. 

That compromise was the Homicide Bill which was read for the first 
time within two days of the next session starting with the Second 
Reading taking place on November 15, only eight days later. This speed 
is the more remarkable since it was during this period that Britain, 
France and Israel were putting into operation plans for the military 
occupation of the Suez canal.” The priority with which the Eden 
Government treated this question is apparent. Perhaps at a time when 
party unity was already stretched, any further disarray could not be 
contemplated. 

The compromise in essence was thé same as that rejected by the Lords 
in 1948. It maintained the principle of hanging but only for limited 
categories of murder. Overall the Bill tidied up the legal and 
administrative loose ends of the law relating to murder. Substantively 
the felony-murder rule was abolished, the rules on provocation codified 
and extended and new defences relating to diminished responsibility and 
suicide pacts introduced. These reforms meant that homicides 
previously treated as murder would henceforth be reduced to 
manslaughter, taking a number of defendants out of reach of the death 
penalty. These reforms were generally welcomed but to the abolitionists 
such as Sidnéy Silverman and Reginald Paget, though acceptable, these 
measures were being introduced mainly as a smokescreen for the 
retention of capital punishment. Ironically it was one of the subsidiary 
reforms, the abolition of the felony-murder rule, that proved of crucial 
importance in the development of malice aforethought and thus for the 
next eight years 22 in the decision between death and imprisonment. 

The Royal Commission had considered this rule in some depth,** 
recommending a draft section along the lines of section 1. It felt that 
the rule was of little practical importance. Its major consequence was 
the discretion it gave to judges in blocking manslaughter verdicts and 
directing murder convictions where they considered the former to be 
inappropriate. The Report made it a point of criticism, perhaps with 
the execution of Derek Bentley in mind. 

The suggested clause was: 


“ 1,—(1) Where a person kills another in the course or furtherance 
of some other offence, the killing shall not amount to murder 
unless done with the same malice aforethought (express or implied) 
as is required for a killing to amount to murder when not done in 
the course or furtherance of another offence.” 


While it was generally agreed that the abolition of constructive malice 
was necessary, it was not agreed that this particular form of words 





21 There is a strange parallel between the imposition of imperial authority in the context 
of Suez and the maintenance of internal authority through the death penalty. 

22 Murder (Abolition of Death Penalty) Act 1965. It remains in force by virtue of an 
affirmative resolution of both Hoiises of Parliament on December 16 and 18, 1969. 

23 Op. cit. Chap. 2, pp. 25-45. 
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achieved that objective. The clause received most attention in the 
Commons Committee stage.*4 The deficiencies of the wording as well 
as of the law regarding malice aforethought were revealed by the 
abolitionists, Sidney Silverman, Reginald Paget and Sir Frank Soskice. 
The debate on the clause lasted for three-and-a-half hours and it was 
defended single-handed by the Attorney-General, Sir Reginald 
Manningham-Buller. His interpretation of the clause was clear though 
difficult at times to justify in face of the express words of the Bill. It was 
an interpretation that was not to change with time when Sir Reginald, 
elevated to Viscount Dilhorne, gave judgment as to the effect of section 
1 (1) in Hyam.” 

The first argument introduced by Reginald Paget was that it would be 
more desirable simply to define intent in murder and that should be the 
intent to kill. He presaged many of the forensic and academic arguments 
in suggesting that the law did not clearly define malice aforethought in 
those cases where the killing was not in the course or furtherance of 
another offence. The Attorney-General felt that a statutory definition 
of malice aforethought was unnecessary.”* Calling in aid the Royal 
Commission, he was categorical that the common law was clear, namely 
intent ?? to kill or cause grievous bodily harm. 

Sir Frank Soskice 7° suggested that killing invariably occurred during 
the course of another offence since the defendants always commit at least 
grievous bodily harm. As such the clause was meaningless. He also 
suggested the central logical difficulty faced by the proponents of this 
clause—constructive malice in the felony-murder was necessarily a 
variety of implied malice and can only be seen as such and not as a 
separate animal in itself. By using the words “ malice aforethought 
(express or implied) ’’ the draftsmen had retained implied malice and 
thus also constructive malice. The Attorney-General responded **: 


“I was just going to say that a question may be raised as to the 
difference between the two. The terms ‘express malice’ and 
‘implied malice’ are used in two differing senses, one by textbook 
writers very frequently, and in a loose way, and the other by the 
courts. Express malice, in its proper sense, covers premeditation; 
the implication that murder was intended—such as by lying in wait. 
Implied malice covers cases where no malice is expressed or 
openly indicated but where there is a sudden killing without 
provocation. That is the sense in which that expression was used 
by Lord Sankey in the case of Woolmington with which the right 
hon. and learned Gentleman will be familiar. Lord Sankey said: 


24 H.C.Deb., Vol. 561, ser. 5, cols. 244 et seq. 

25 Sir Reginald (as he then was) also led for the Director of Public Prosecutions in the 
appeal to the Lords in D.P.P. v. Smith, above. 

26 H.C.Deb., Vol. 561, ser. 5, cols. 250-253. 

27 Throughout “ intent ” will be used as including “ foresight ” in the Hyam sense. 
‘“ Grievous bodily harm ” will be used instead of the (now) more common “ serious bodily 
harm.” 

28 Ibid. at cols. 279-282 

29 Ibid. at cols. 282-283. This reply represents the reasoning later employed by Lord 
Goddard in Vickers and three Lord Chancellors, Kilmuir, Dilhorne and Hailsham in 
Smith, Hyam and Cunningham respectively. 
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‘ When dealing with a murder case the Crown must prove (a) death 
as a result of a voluntary act of the accused. It may prove malice 
either expressly or by implication. For malice may be implied 
where death occurs as a result of a voluntary act of the accused 
which is (i) intentional, and (ii) provoked.’ It can also be used 
loosely—I believe that it is a loose use of the term—to cover an 
intent to inflict grievous bodily harm. Some people refer to that as a 
case of implied malice because there was no intention to kill, but I 
do not think that that is the correct use. The only point of having 
those words in the clause is to make it quite clear that both kinds 
of malice are included by the expression ‘ malice aforethought,’ and 
I think that the omission of those words would leave that in doubt. 

Mr. Paget: Surely the right hon. and learned Gentleman has 
misunderstood the passage which he quoted from Lord Sankey’s 
observations. Lord Sankey was not distinguishing between malice 
expressed and implied; he was distinguishing between the proof of 
malice by circumstantial evidence and by direct evidence. That is 
quite a different conception.” 


The weakness in the Attorney-General’s position is clearly exposed 
by Reginald Paget. Implied malice can mean two things—first, as Paget 
states, it can be an inference of fact, proof of the required malice being 
drawn from the circumstantial evidence presented to the court. But if 
this is the interpretation then it scarcely requires specific retention as 
this is the normal! process of drawing conclusions from evidence. But the 
second meaning is more than a finding of fact—it is a presumption of 
law. With such an interpretation to this clause not only is intent to 
cause grievous bodily harm retained as malice aforethought but the 
whole constructive malice rule survives intact. 

Clearly the clause has to be read to give it meaning and with some 
fidelity to Parliamentary intention. Since Parliament was seeking to 
abolish the constructive malice rule, “implied”? can only mean, 
superfluous though it might seem, the declaration of the court’s right to 
draw such inference from the evidence as seem justified, but these must 
be inferences from the fact and not irrebuttable presumptions of 
law. It was not a distinction that commended itself to the Attorney- 
General. 

Sir Reginald then dealt with Sir Frank Soskice’s point that all 
killings were in the course or furtherance of some other offence. He 
suggested that malice aforethought ‘‘ not in the course or furtherance 
of some other offence ” included intent to cause grievous bodily harm 
since this was not a situation of constructive malice. Thus grievous 
bodily harm was not “‘ another offence ” for the purpose of the clause. 
This was not a felicitous answer. It rests on a distinction between the 
defendant who intends to injure another seriously though not fatally and 
the defendant, for example, who intends to rape a woman regardless of 
her resistance. It is difficult to advance criteria on which one situation 
is regarded as involving ‘‘ another offence’’ for the purposes of the 
section and the other situation is not so regarded. 

In spite of the arguments advanced by Paget, Silverman and Soskice, 
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the Government did not reconsider the wording of clause 1.3° The 
problems of interpretation were certainly foreseeable and, but for the 
later efforts of Lord Goddard, Viscount Kilmuir, Viscount Dilhorne and 
now Lord Hailsham, malice aforethought in murder might today be a 
much narrower concept. Nor would an amendment have been difficult 
since a codification of the Royal Commission’s understanding of the 
matter would have resolved the situation satisfactorily from the 
Government’s point of view.*! But the Government was inwilling to 
tamper with the fundamental principles of intent in murder, an attitude 
that was to repeat itself with section 8 of the Criminal Justice Act 
1967,** and wished to limit any change to the abolition of an outmoded 
rule. 

The need to prevent the Silverman Bill from becoming law was 
paramount. This would have been a major defeat for the power and 
prestige of the administration at a time when its popular support was 
already under considerable strain.* Ironically that Bill was unlikely to 
have succeeded since in the ballot for private members’ bills the 
Conservatives drew 17 out of the 20 places with the highest ranked 
Labour M.P. being Alice Bacon who was eighth. She did indeed 
introduce the Silverman Bill for the second time on November 21, 1956, 
but there would not have been enough time for it to become law.*4 

The Homicide Bill was a useful political bridge for the Conservatives, 
preventing further rifts within the party. The refusal to amend any part 
of the Bill might be seen as stemming from a need to reassert the 
authority of the Government since there were deep splits in the 
Conservative ranks between abolitionists and retentionists. The 1956 
party conference had also emphasised the divide between constituency 
feeling and that of a significant proportion of the parliamentary party. 
Added to this was the impact of the Suez affair which came to the boil 
at this point. On November 19 it was announced that Eden was suffering 
from severe stress and the Chairmanship of the Cabinet was handed 
over to Butler on November 23. On the same day Eden and his wife left 
for a holiday in Jamaica. He resigned as Premier on January 9 and the 
subsequent struggle for the party leadership saw Macmillan installed as 
Prime Minister. 

In this context there was a definite closing of the ranks over the issue 
of the Homicide Bill. Paget put it: 

“ This procedure is not a real Committee stage. It is not a stage 
where people who are to vote assemble to discuss seriously how to 
improve it. It is a procedure whereby wholly ignorant masses are 


30 This surprise was also expressed by J. Edwards, “The Homicide Act 1957—A 
Critique,” 8 Brit.Jo.Del. 49. 

31 Op. cit. at para. 76. 

32 Jn Imputed Criminal Intent (Law Comm. 10) (1967), the Law Commission considered 
the effects of D.P.P. v. Smith and proposed two clauses, the first of which became s. 8 but 
the second which defined the mens rea for murder was never enacted. 

33 Another factor was the dramatic fall in the popularity of the Government during 
1956 with a series of by-election catastrophes—at Tonbridge a majority of 10,000 was 
reduced to one of about 1,000. See Kilmuir, Political Adventure (1964), Chap. 15. 

34 See Tuttle, op. cit. at p. 131. 
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to be brought in to march through a lobby not having heard a word 
of the debate. That is PAURE the Bill on which no serious 
debate is intended.” 35 


In a more caustic vein, Anthony Greenwood described the 
Government’s tactics as “ the Suez technique.” *6 

The defence of the Bill in the Lords 3” was undertaken by Viscount 
Kilmuir, previously David Maxwell Fyffe, a Conservative M.P., and 
then Lord Chancellor. Neither at this point nor at the Committee stage 
was clause 1 seriously debated. The Bill itself also survived intact. The 
closing of ranks so apparent in the Commons was even more noteworthy 
in the Lords since they had rejected a similar compromise incorporating 
different categories of murder introduced by the Labour Government in 
1948. There had also been the ene vote against the Silverman 
Bill the previous year. 

Indeed Lord Goddard, who had energetically opposed the 1948 
compromise, was now so muted that he merely said, “ I cannot pretend 
that I look on this Bill with great enthusiasm.” 38 Perhaps the wide- 
spread public and professional concern that had followed the execution 
of Derek Bentley,® a case in which Lord Goddard had been the trial 
judge, had had some effect. But the old Rayner Goddard did assert 
itself in his attack on the constitutional propriety of the Home 
Secretary’s decision to suspend executions. This had occurred in 
August 1955 when Gwilym Lloyd George announced that this policy 
would remain in force until Parliament had had an opportunity to 
debate the issue. Such executive interference with the judicial function 
had angered Lord Goddard in 1947 when Chuter Ede instituted a 
similar policy.4° Lord Goddard was concerned not merely with the 
constitutional implications but also with the breakdown of social 
control that he saw as resulting. He cited the case of a young man who 
had battered an elderly shopkeeper to death. When arrested the youth 
said, ‘‘ They are not hanging for murder now, are they?” For Lord 
Goddard this was intolerable. That man was John Wilson Vickers and 
his appeal against execution was later heard by the Court of Criminal 
Appeal, with Lord Goddard presiding, and delivering the only 
judgment. The appeal was rejected and on July 23, 1957, J ohn Vickers 
was hanged, the first execution since August 1955. 

The Bill received the Royal Assent on March 21, 1957. Though the 
purpose behind section 1 was proper, its most staunch supporters could 
see that the drafting left much to be desired. Also problematic was the 
assumption that the common law on this issue was clear. Unfortunately 
the reform of the law had become embroiled in a complex symbolic and 





35 H.C.Deb., Vol. 561, ser. 5, col. 488. 

36 Ibid. at col. 258. 

37 H.L.Deb., Vol. 201, ser. 5, cols. 1165 ef seq. 

38 Fbþid. at col. 1199. 

39 For background to the Craig/Bentley trial, see D. Yallop, To Encourage the Others 
(1971) also Koestler, op. cit. pp. 21, 132-133. It was David Maxwell-Fyffe (later Viscount 
Kilmuir) who as Home Secretary rejected Bentley’s last plea for clemency. 

40 H.L.Deb., Vol. 156, ser. 5, col. 115. 
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political battle. The crisis of authority and unity that had manifested 
itself in the Conservative Party had led to a hasty bill but one which 
demanded a united front and within which alterations and amendments 
would be seen as an admission of weakness. 


THE COURTS’ APPROACH TO SECTION 1 


There have been two conflicting approaches to section 1. The first 
originates with Lord Goddard in Vickers ® but the reasoning has been 
accepted by the House of Lords in Smith, Hyam and Cunningham. It is 
a broad approach which eschews a strict construction of the section. 
The judges know what constituted malice aforethought before 1957—the 
categories were actual, implied and constructive. The Act only intended 
to abolish the last of these. Implied malice, that is intent to cause 
grievous bodily harm, was not affected. It is an approach that seeks 
fidelity to assumed Parliamentary intention but which does not employ 
careful analysis of the language used in the section. 

The narrower approach of Lord Diplock in Hyam starts from the 
basis that constructive malice is a form of implied malice in the sense 
that intent to kill is automatically inferred from intent to commit a 
felony. If intent to cause grievous bodily harm is to be regarded as 
implied malice, it can only be on the basis of the same form of reasoning. 
In this sense, if the word “ implied ” in section 1 retains the latter, it 
must also retain the former. 

If section 1 is to have any meaning, then “implied ’’ can only be 
construed to mean inferring malice aforethought from circumstantial 
evidence on a rebuttable basis. For Lord Diplock, the section can have 
no other logical meaning. But that leaves the problem as to what is 
malice aforethought? Is there a “ true”? common law meaning? This 
question leads to an historical search undertaken by Lord Diplock and 
later by Lord Hailsham in Cunningham, though with differing 
conclusions. 

The broad approach relies on the adequacy of reasoning in Vickers. 
This reasoning is not substantially departed from in succeeding cases. 
The appellant’s argument was that the killing occurred in the course of 
another offence, namely the infliction of grievous bodily harm and the 
strict construction of the statute meant that the prosecution had to 
prove actual malice aforethought. This was intent to kill and the 
prosecution had failed to do this. : 

Lord Goddard’s judgment * dismissing the appeal can be criticised 
on three related grounds. The first is the rejection of a strict and literal 
reading of the section which is necessary in the construction of penal 
statutes. Such a reading would not have produced an absurd result 
though it was not the outcome intended by the Government in 
introducing the Act six months earlier. In particular, Lord Goddard’s 


Prevezer “ The English Homicide Act ” [1957] Col.L.R. 624; Goodhart ‘‘ The Vickers 


Case [1958] C.L.J. 464. 
42 The original court had certain divisions and a full court of five members was 
assembled, all of whom concurred with Lord Goddard’s judgment—see [1958] C.L.J. 465. 
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dismissive attitude towards the argument on ‘‘ some other offence ” 43 
meant that the section read “*... in the course or furtherance of some 
other offence (excepting that of grievous bodily harm).” In another 
context, Professor Smith has commented: 


There is nothing new about reading qualifications into statutes 
creating criminal offences. Such statutes are invariably read to 
impose liability only subject to general defences ... The implica- 
tion of words favourable to the accused is one thing, however, the 
implication of words unfavourable to him is another; and no other 
example of it comes readily to mind.” 44 


Professor Smith’s remarks were made with reference to D.P.P. v. 
Majewski,® a case which decided that certain statutes creating offences 
had to be read as if the word “‘ maliciously °’ were qualified by adding 
the words, “ except where the accused was intoxicated by the voluntary 
taking of drink and drugs.” Though the subject-matter is different, in 
both cases the courts were considering the limitation on the 
prosecution’s duty to prove intent. The interpretation of section 1 (1) 
in Vickers might be another example of the same refusal to recognise 
this presumption towards strict construction of penal statutes. 

If there are valid and competing interpretations, then that favourable 
to the defendant should be chosen. But is Lord Goddard’s inter- 
pretation (that “some other offence’ could not refer to grievous 
bodily harm) tenable? “ The furtherance of some other offence must 
refer to the offence that he was committing or endeavouring to commit 
other than the killing, otherwise there would be no sense it it.” This 
distinction seems hard to justify. It is possible to intend to harm 
someone seriously but not to intend to kill. This is a separate offence 
as much as rape or robbery. If death occurs in the course of either, 
then the words of the section seem clearly to apply. But the crucial 
assertion here and in Cunningham is that constructive malice was 
“ something different from implied malice.” Constructive malice is 
killing during the course of a burglary or rape while implied malice is 
where the killing is in the course of committing grievous bodily harm. 
The analysis of the two concepts was taken no further. 

But constructive malice is a statement that if a certain fact exists 
(e.g. intent to commit a felony), then the court will infer that another 
fact also exists (e.g. intent to kill), regardless of other evidence. If this | 
is the logic behind ‘“‘ constructive,” what then’ of “implied ”? 
‘“ Implied ”? can have two meanings. The first is an inference which 
arises irrebuttably as the result of a rule of law and the second is where 
the inference may be drawn from particular evidence but may be 
rebutted in the light of all the evidence.*® The old constructive malice 


43 Compare the Attorney-General’s position, note 30, above and related text. 

44 [1976] Crim.L.R. 376. 

45 [1976] 2 All E.R. 142. 

46 See Byrne J. in D.P.P. v. Smith [1960] 2 All E.R. 453 (C.C.A.) “ Although . .. that 
is an inference which may be drawn, and on the facts in certain circumstances, must 
inevitably be drawn, yet if on all the facts of a particular case it is not the correct inference, 
then it should not be drawn.” 
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rule is incontrovertibly an example of implied malice in the former sense. 
To seek to distinguish constructive and implied malice as different 
forms of reasoning is artificial and illogical. 

When section 1 talks of “ implied malice,” it cannot be talking of 
such irrebuttable presumptions. If it were to do so, then the section 
would have no meaning whatsoever since this would necessarily retain 
the constructive malice rule. Consequently it must be referring only to 
those rebuttable inferences drawn from the evidence, superfluous though 
that might appear. 

Lord Goddard and Lord Hailsham are quite specific. An intent to 
cause grievous bodily harm is implied malice. What malice is being 
implied ? Presumably nothing other than the intent to kill or to endanger 
life. A strict interpretation would mean that though the jury may infer 
from the fact that the defendant intended to cause grievous bodily harm 
that he also intended or foresaw death, they are not in law obliged to do 
so if in the face of all the evidence it does not: seem a correct inference. 
If intent to cause grievous bodily harm is described as a form of implied 
malice, this is the only logical outcome. 

The only escape would be to define intent to cause grievous bodily 
harm as part of actual or express malice constituting an alternative to 
intent to kill. This would be unusual since intent should be specific to 
the proscribed consequences. Though perhaps undesirable, there is no 
logical reason for not doing so. However, the judicial attitude towards 
this form of mens rea is to regard it as a form of implied malice and not 
as an alternative. The Vickers approach has now been expressly upheld 
by the House of Lords in Cunningham where Lord Hailsham again fails 
to recognise the difficulties of “‘ implying ’’ malice.*’ 

With the benefit of hindsight and away from the politically charged 
arena of the capital punishment debate, the judges might have been 
safer to adopt the definition that Lord Goddard suggested to the Royal 
Commission: ‘“‘...in essence the view expressed by the Lord Chief 
Justice ... was that a person ought- not to be liable to be convicted-of 
murder unless he has intentionally or knowingly endangered life... .”’ 48 
Such a change would not have led to any great difference in the day to 
day administration of the law, a sentiment with which Lord Dilhorne 
agreed in Hyam.*® But such a formulation has much to commend it. It is 
a substantially different question for juries to consider so that a person 
who assaults another, albeit seriously, ought not to be convicted of 
murder unless the assault was committed with recognition of the risk to 
life. 

The narrow approach to section 1 emerged with Hyam v. D.P.P. but 
much of their Lordships’ attention was devoted to the nature of 
intention and foresight and only Lord Diplock considered the problems 
raised by Vickers at length. He clearly invited °° his colleagues to adopt 





47 Loc. cit. at p. 867. 

48 Op. cit. at para. 106. 

49 Toc. cit. at p. 62. 

50 Foc. cit. 68. In Cunningham Lord Hailsham suggests that this is .a iait for 
Parliament. This seems disingenuous as it is constitutionally proper for the House to 
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a definition of malice aforethought that looked to death or endangering 
life as the only relevant evil consequences. 

Lord Diplock’s argument was that the inclusion of intent to cause 
grievous bodily harm within the mens rea for murder is a form of 
constructive malice that was abolished by section 1 of the Homicide 
Act 1957. The judicial commonplace of including grievous bodily harm 
within malice aforethought was misplaced and it was necessary to 
examine the history of the common law to discover what constituted 
actual malice aforethought. . 

‘Grievous bodily harm’ was not a legal term of art until Lord 
Ellenborough’s Act in 1803 5 when the felony of grievous bodily harm 
was created. Lord Diplock suggests that from this point, the use of the 
felony-murder rule meant that the prosecution no longer had to prove 
an actual intent to kill since an intentional act resulting in death would 
invariably involve the infliction of grievous bodily harm. For at least 
150 years the courts would not have been concerned with what 
constituted actual malice aforethought—constructive malice sufficed. 

But what was the law before the 1803 Act? ** To search for the 
common law of intent in murder that existed in the eighteenth century 
was for Lord Diplock a hunt for a chimera. At that time the defendant 
was incompetent to give evidence on his own behalf.®® Also a low 
standard of medical care and a high incidence of violence must have 
meant a general recognition that any serious assault endangered life. 
If one adds to that the reliance of the criminal law on capital punishment 
for a wide variety of crimes, it can be seen that a common law that gave 
detailed attention to subtle distinctions of intent would be a very 
unlikely animal. . 

From his reading of nineteenth and twentieth-century authorities 
(when there was more concern about issues of intent), Lord Diplock 
concluded that the concept of “ grievous bodily harm ” was in fact a 
shorthand technique of saying ‘‘ endangering life.” From the 1839 
Commission on the Criminal Law.*4 Stephen’s 1883 History of the 
Criminal Law * and the 1953 Royal Commission Report,** he was able 
to extract a uniform view that malice aforethought was intent to kill or 
cause bodily harm which the defendant knew was likely to endanger life. 

What were Lord Diplock’s objectives in this dissent? There is a 
search for coherence in the principles of the criminal law so that the 
mental element would be directly related to the evil consequence. Indeed 
there is a certain intellectual and formalist quality about many of his 
construe the section logically and narrowly with the resulting amendment to the mens rea 
of murder. 

51 53 Geo. 3, c. 58. 

52 For a valuable survey of the authorities see Turner, “ Malice Implied and 
Constructive ” [1958] Crim.L.R. 15, 48. j 

53 The accused did not become a competent witness until the Criminal Evidence Act 
ma ae Report of Her Majesty’s Commission on Criminal Law (1839). 

55 At p. 83 Stephen compared his Digest with a draft Criminal Code. The latter had 
defined the necessary intent in murder in terms of bodily injury likely to cause death. 


Stephen concluded, “ that the two exactly correspond.” 
6 Above at para. 106. 
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judgments, both civil 5” and criminal, whereby he aims to classify a 
given area of rules into an orderly and justifiable set of propositions 
leading directly from general principles. Particular policy preferences 
seem less important than the demands of clear analysis and exposition. 
Perhaps a decade away from the political and social debate on capital 
punishment, a dispassionate view of the murder/manslaughter divide 
was an easier task. 

But the historical evidence on which he seeks to base a formula of 
“endangering life” poses problems. Perhaps there are three central 
questions: 

(i) To what extent was an intent to cause physical injury short of 
death part of actual malice? As cases of assault leading to death 
discussed by Coke, Foster and East are dealt with separately from 
constructive malice, a tentative conclusion might be that such an intent 
was actual malice aforethought. Certainly Stephen sees it as such.58 

(ii) What degree of bodily harm was needed to be encompassed to 
make a killing murder? On a preliminary glance at the history of malice 
aforethought, it is impossible to be precise but it appears to vary from a 
mere beating for Coke to “ some great bodily harm ” for East to serious — 
bodily harm for Stephen. Certainly in the nineteenth century the “‘ risk 
to life formula ” is often in evidence, though given the state of medical 
science any such formulation has little relevance to the present day. 

(iii) What effect did Lord Ellenborough’s Act 1803 have on this area? 
Lord Diplock obviously believes that it was crucial but the evidence 
from East’s Pleas of the Crown (1803) suggests that any serious assault 
leading to death was murder anyway. Thus the creation of the new 
felony would make no difference. Also there is negative evidence from 
Stephen who in his History of the Criminal Law does not mention this 
statute in his discussion of malice aforethought or constructive malice. 

While -agreeing with Lord Diplock’s analysis of section 1, the 
conclusion that intent to cause grievous bodily harm was not historically 
a form of actual malice aforethought is probably misplaced. But even 
such opposition is tentative, especially since Stephen *® equated the 
formula of causing serious bodily harm with that of danger to life. It is 
somewhat cavalier of Lord Hailsham in Cunningham to dismiss this 
since Stephen was “‘ in error ”’ © on this point. 

Though Lord Hailsham’s review of the historical position is useful, 
he compounds the problem by insisting that this form of malice is not 
actual but implied malice. As such the history becomes redundant and 
the interpretation of section 1 becomes central—that is, the meaning 
and purpose of the word “‘ implied.” 8? 


57 See Photo Production Ltd. v. Securicor Transport Ltd. [1980] 1 All E.R. 556. 

58 Digest of the Criminal Law (9th ed.), art. 264, pp. 211-213. 

59 Note 56, above. 

60 Loc. cit. at p. 868. 

61 11981] 2 All E.R. 863, 867. Also see Lord Dilhorne in Hyam [1974] 2 All E.R. 41, 
46; cf. statements as Att.-Gen. in H.C.Deb., Vol. 561, ser. 5, cols. 250-253. 

82 The 14th Report of the Criminal Law Revision Committee (Cmnd. 7844) 
recommends changes to malice aforethought along the lines suggested by Lord Diplock 
in Hyam. It is not referred to in Cunningham. 
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Were it not for the importance to defendants of the borderline 
between murder and manslaughter, the dismissal of this narrow 
approach as the “‘ ingenious argument’ of some academic lawyers ”’ 
would be more attractive. But despite the abolition of hanging, 
conviction for murder still carries dramatic social consequences 
including the very practical one of the defendant’s vulnerability to recall 
to prison even after release on licence. 

But the cases also reveal the lack of attention that appellate courts 
pay to the coherent development of criminal jurisprudence and to its 
general principles of responsibility. All too frequently such 
considerations are undermined by policy considerations, in particular a 
belief in a philosophy of general deterrence.®* Again this was illustrated 
in Cunningham, where Lord Hailsham referred ** to the attempted 
assassinations of the Pope and President Reagan, the supposed violence 
of contemporary society and, by inference, the need to maintain a broad 
definition of malice aforethought. 


CONCLUSION 


The Homicide Act was in truth a hasty and ill-considered expedient to 
obstruct the abolitionist cause. Section 1 shared the defects of the 
whole—it was badly drafted and its implications had not been fully 
considered. Yet it would have succeeded well enough in its aim of 
abolishing an anachronistic rule but for two things. The first was the 
failure to implement a statutory definition of murder—which would not 
have mattered but for Lord Goddard’s misunderstanding of “* implied ”’. 
in section 1 and the subsequent upholding of his reasoning in Smith, 
Hyam and Cunningham. 

But in one sense this was not an accidental misunderstanding. There 
was a considerable overlap in the constitutional roles ® played by the 
Lord Chancellor, Lord Chief Justice and Attorney-General in this 
history and each in his way pressed the Government’s interpretation of 
this clause in Parliament. Then, in a judicial capacity, that interpretation 
was given further weight, the strict canons of statutory interpretation 
were ignored and malice aforethought remained a broad and flexible 
concept. 

Furthermore it emphasises that the history of the criminal law is not 
written in logic. Present were strong personal beliefs in the deterrent 
model of criminal justice and in hanging itself as the ultimate symbol. 
These distorted the logical exposition of the murder/manslaughter border 
and indeed continue to do so even though the consequences for the 
convicted defendant can be identical. The significance of “‘ murder ” 
for the judiciary remains an interesting question. 


STEVE UGLOW” 


83 Majewski [1976] 2 All E.R. 142; Charles [1976] 1 All E.R. 659; Abbott [1976] 3 All 
E.R. 140. 

84 Loc. cit. at pp. 869 et seq., cf. Lord Salmon in Abbott. 

65 As far as I am aware, the United Kingdom is unique in this. 

* Lecturer in Law, University of Kent. 


LEGISLATION 


THE CRIMINAL JUSTICE ACT—JusTICE, WELFARE OR CONFUSION? 


“ Our object, less subliminal 
Is to make the punishment fit the criminal.” 
(Lord Elton, after W. S. Gilbert, “ The Mikado.’’) 


LORD ELTON’s cheerful explanation of the aims of the massively 

complicated Criminal Justice Act 1982 does little to dispel the anxieties 
of those who are not sure what it is intended to achieve. The vital 
question of how we are to relieve the crippling pressure on the prison 
system has scarcely been tackled, and the penal philosophy behind the 
new statute is obscure. There are indications in it of a swing back to a 
““ rights-based ’’ conception of justice for offenders: but there is an 
element of “ welfare,” or a treatment approach, sufficient to keep 
sentencers in their customary state of confusion as to what they are’ 
supposed to be doing. It is proposed to discuss below the major changes 
brought by the Act, with apologies for the many omissions necessitated 
by the sprawling breadth of the statute. 


The Crisis in the Prisons 


For the first time this century, we have had more than 45,000 people in 
prison in England and Wales.? The average population of around 44.000 
is so far in excess of the system’s Certified Normal Accommodation of 
around 38,000 è that the antiquated buildings cannot cope with the 
pressure of numbers, and sanitation and plumbing are constantly giving 
way under the strain. The freedom of movement of prisoners in many 
prisons has been drastically reduced. Some prisoners on remand have 
been housed in police stations and even in police station garages, 
making consultation in private with their lawyers impossible. We have 
seen a succession of reports from the Home Office and others suggesting 
ways of reducing the numbers; but few have been radical enough to 
offer much hope of a dramatic effect. 

The Government at one time supported the controversial proposal 
that prisoners should be released on licence after serving a third of their 
sentence *; the discretion of the Parole Board would thus have been 
removed as far as the fixed-term prisoners were concerned. The Board 
was not wholeheartedly in favour of such a change, and suggested that 
it should be limited to short-term sentences.’ But by the time the 


1 Including the standard scale for fines for summary offences, ss. 37, 46 and 47, the 
abolition of the right of the accused to make an unsworn statement from the dock, s. 72 
and the provisions concerning attendance centres, ss. 16-19. 

2 (In July 1981), Prison Statistics for 1981, Crand. 8654 (1982). 

3 Although its usable capacity is lower; Report on the Work of the Prison Department 
1981, Cmnd. 8543 (1982), para. 7. 

4 Review of Parole in England and Wales (1981). 

5 Report of the Parole Board for 198] (1982). 
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Criminal Justice Bill was introduced to Parliament, this proposal had 
mysteriously disappeared. Some observers attributed this to the alleged 
hostility of the judiciary, who are accused of threatening to undermine 
the plan by increasing the length of sentences. It is true that the 
Magistrates’ Association published opposition,® but Mr. Hattersley 
said during debate that it was only ‘‘ mythology ° which blamed the 
judges, who, ‘“‘ though disliking the scheme, would have done their 
best to operate it, as is their duty.” 7” The Lord Chief Justice in his 
maiden speech certainly denied that threats were made to the 
Government, but emphasised that if the system were to work, judges 
must have a power to “‘ non-apply ” ® it in cases where the public needed 
protection. Yet the Government not only withdrew its own proposal, 
but resisted all attempts to introduce such a scheme during the Bill’s 
passage. Its reason was that if the scheme included a discretion not to 
apply it, the effect ‘‘ would be likely to erode the reduction of the 
prison population which the scheme had been expected to bring.” ° 
This view was not shared by Lord Hunt, who produced an amendment, 
including the escape clause, intended to reduce the prison population 
by about 6,000.2 Even if Lord Hunt overestimated the figure, it seems 
curious that a measure which would have had at least some effect in 
reducing the prison population should have been totally rejected. One 
might therefore agree with Mr. Hattersley that “‘ the scheme was 
destroyed not by the judges, but by the Conservative Party 
Conference.” 11 Few who witnessed the grisly scenes as Mr. Whitelaw 
tried last year to persuade the party faithful of the merits of “* automatic 
parole? would underestimate their contribution to its demise. 


The Partially Suspended Sentence 


Needing an alternative method of cutting the numbers in prison, the 
Government put its trust in God and the partially suspended sentence. 
The judiciary, apparently distrusted over release on licence, inspire 
considerable Government confidence in relation to the partly suspended 
sentence. This seems to be attributable to the decisions in Upton, Bibi 
and Clarke. In the first two cases, the Court of Appeal urged shorter 
sentences, and although the effect of the decisions on the prison 
population has been less than dramatic,* they are taken as support for 
the view that the partly suspended sentence will not, as many fear, 
increase the numbers in prison.!4 That the fully suspended sentence led 





ê Letter to The Times, November 28, 1981. 

? H.C.Deb., Vol. 16, col. 309 (January 20, 1982). 

8 His phrase, H.L.Deb., Vol. 428, col. 288 (March 24, 1982). 

9 The Prison Service. Cmnd. 8446 (1981), para. 9. 

10 H.L.Deb., Vol. 432, col. 110 (June 28, 1982). 

12 (1980) 71 Cr.App.R. 102; [1980] 1 W.L.R. 1193; [1982] 1 W.L.R. 1090, respectively. 

13 There was no further reduction in the average length of prison sentences after the 
initial drop in 1981; Crown Court sentences were down by two months and magistrates’ 
by one to two weeks. The increase in the numbers receiving such sentences was enough to 
cancel out that advantage, Criminal Statistics for England and Wales, 1981, Cmnd. 8668 

1982). 

14 See Lord Melchett, for example, H.L.Deb., Vol. 432, col. 106 (June 28, 1982). 
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to more, rather than less, pressure on the prisons has frequently been 
pointed out by commentators who noted the drop in the use of 
probation and fines when it was introduced.1® Despite all the problems 
surrounding the suspended sentence 1° the Government in March 1982 
implemented section 47 of the Criminal Law Act 1977, introducing the 
partly suspended sentence. Its scope is widened in section 30 of the 
Criminal Justice Act, since the lower limit of the sentence of imprison- 
ment is reduced from six months to three, and all but 28 days of it can 
now be suspended. The sentence is thus more available to magistrates. 
The Government stresses that section 30 gives the courts guidance as to 
its proper use, particularly that it should only be used where it would 
be inappropriate to suspend the whole of the sentence. Yet the 
temptation to impose a partly suspended sentence instead of a non- 
custodia] measure is obvious, apparently even to the Home Office in 
1979, if Mr. Brittain’s speeches at that time are any indication. 

The Government say that it is confident that the courts will follow the 
guidelines on partly suspended sentences laid down by the Court of 
Appeal in Clarke.” They will have a formidable task if they try. The 
reasoning process imposed on sentencing judges in that case makes no 
sense—this is entirely the fault of the legislature, inventing new sentences 
without a thought to where they might be appropriate, and thus leaving 
courts to grope their way through a welter of conditional orders.18 The 
Court of Appeal, it is submitted, was inevitably unable to formulate 
sensible criteria for the partially suspended sentence. The correct 
approach is described in Clarke as this: first the court should consider 
whether a custodial sentence is really necessary, and, if it is not, a 
non-custodial sentence should be preferred. Otherwise the court should 
then ask itself whether community service or a fully suspended sentence 
could serve as an alternative to immediate custody. If the answer is in 
the negative, then the court must impose the shortest sentence it possibly 
can. “* Sometimes 14 or 28 days may suffice.” 1° (This is consistent with 
recent cases holding that sometimes the “‘ clang of the gates ” is enough 
to deter a particular kind of offender.2°) This leaves the judge or 
magistrate to use the partly suspended sentence in those cases where a 





18 See Sparks, The Use of the Suspended Sentence [1971] Crim.L.R. 384; Bottoms, 
The Suspended Sentence in England and Wales 1967-78 (1981) 21 B.J.Crim. 1; Oatham and 
Simon, Are Suspended Sentences Working? (1972) 21 New Society 233. Doubts remain 
whether the drop in the number of people receiving immediate imprisonment as a result 
is not cancelled out by the use of the suspended sentence as an alternative to non-custodial 
measures, given that reoffending will generally be met with a prison sentence to which the 
suspended sentence is added. However, this problem may be alleviated slightly by s. 31, 
which allows the court to look at the circumstances in which the suspended sentence was 
passed, when deciding whether to activate it. 

16 See Bottoms, op. cit. note 15. One difficulty is the similarity of the suspended sentence 
to the conditional discharge, which is, however, in a very different position on the tariff. 

17 Note 12, above. 

18 Nor did the Advisory Council on the Penal System’s suggestions as to where the 
partly suspended sentence might be appropriate attempt to show how it would fit in to the 
whole range of penal measures, A.C.P.S. Sentences of Imprisonment (1978), paras. 
268-282. 

19 Lord Lane C.J. note 12, above at p. 1095. 

20 e.g, Weston (1980) 2 Cr.App.R.(S) 391, Ford (1981) 3 Cr.App.R.(S) 15. 
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short taste of imprisonment is insufficient, but at the same time there is 
no need for the offender to serve a longer term immediately. Thus part 
of that longer term may be suspended. How is the court rationally to 
distinguish those cases where all that is needed is the “ clang of the 
gates ” from those demanding a longer sentence, part of which may 
properly be suspended? The distinction is surely illusory. Indeed, the 
reported cases suggest that the effect is to undermine the “ clang 
principle ” by use of the partly suspended sentence as an alternative to 
a short term which, by contrast, would not involve the risk that a further 
offence would lead to activation of the suspended sentence as well as 
the immediate custodial sentence for the new offence. An example is 
Salter,” which the Court of Appeal said was a case par excellence fora 
partly suspended sentence; on the basis of Upton ?? it looks much more 
like a case par excellence for a clang of the gates. The much-vaunted 
double deterrent effect 2° of the partially suspended sentence is achieved 
by any immediate term, however short, since the offender can expect a 
virtually inevitable custodial sentence if he is convicted of another 
crime. 


Earlier Release 


Discussion of the Secretary of State’s emergency power to order the 
release of specific categories of prisoner 24 occupied a great deal of 
parliamentary time, but political expedience probably precludes its use 
unless there is a total breakdown in the prison system. It is hoped that 
Home Secretaries will instead think hard about the early use of the 
power under section 33 to reduce the minimum period that a prisoner 
must serve before becoming eligible for parole. The Government refused 
to bring it down immediately from 12 to six months because of “ very 
considerable practical difficulties in the way of extending parole to 
shorter sentence prisoners.” 28 These would have to be considered before 
any action could be taken. 

Not only might such action, taken at once, have reduced the prison 
population by about 2,000,?* but it would have made parole a more 
constructive measure. Because the minimum period is 12 months or a 
third of the sentence, whichever is the longer, and since supervision 
lasts only until the normal remission date, the average prisoner released 
on parole in fact will have very little of the probation service’s help 
unless he asks for it on the expiry of his licence. The average period of 
supervision is about nine months. 42-5 per cent. of parolees have less 
than six months’ supervision.?’ Thus if the minimum period were to be 


21 [1982] Crim.L.R. 698. The defendant was a psychiatrist who obtained drugs for his 
mistress. Despite Thomas’s attempt in his note at p. 699 to draw a distinction between this 
and the “ clang ” cases, there seems no reason why a short sentence would not have been 
sufficient here. 

22 Note 12, above. 

23 See A.C.P.S. op. cit. note 18. 

24 s. 32. 

25 H.C.Deb., Vol. 23, col. 778 (May 12, 1982). 

28 According to Mr. Kilroy-Silk, H.C.Deb., Vol. 23, col. 779 (May 12, 1982). 

27 Report of the Parole Board 1981. 
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reduced, more prisoners would be brought into the parole scheme, and 
those serving longer sentences might be released earlier and supervised 
for longer. 


Special Groups of Offenders . 

The abolition of imprisonment for some Vagrancy Act 1824 offences 
should reduce the prison population by about 120 offenders, unless they 
fail to pay their fines.28 About 120 prostitutes will be removed from 
women’s prisons now that soliciting by women is no longer imprison- 
able.2® The Government resisted attempts to do the same for male 
importuners pending the report of the Criminal Law Revision 
Committee on sexual offences. Imprisonment for the possession of 
cannabis also remains, although evidence quoted by Lord Elton to 
justify this appears to show merely that cannabis may be about a quarter 
as harmful as alcohol.*° 


Prisoners on Remand 

A far more pressing problem springs from the record number of 
prisoners on remand. In 1981, there were 44,800 males remanded 
awaiting trial, a figure which exceeds the 1979 total by 6,000.*4 
Remanded prisoners account for nearly 18 per cent. of the whole 
population; the conditions in which they are being held have become 
so unpleasant that we are now seeing protest action in remand wings, 
for instance in Manchester Prison last year. To ease pressure on this 
group, the power to remand in the absence of the accused is retained in 
section 59.32 If the offender is legally represented and consents, he may 
be remanded in his absence provided he is produced before the court 
every fourth week. This will release some of the officers otherwise 
obliged to escort prisoners to court. The objections of The Law Society 
to this seem mainly based on the inconvenience of visiting the client in 
prison rather than meeting him on his, hitherto weekly, trips to court. 

There are some other reforms which will ease the problem of the 
number of remand prisoners, though probably only slightly; there is 
an improved procedure for those refused bail by magistrates, and a new 
power for the Crown Court of trial to grant bail to appellants.** This 
latter measure should save many the cost and inconvenience of a journey 
to London to apply to the Court of Appeal for bail pending appeal. 
These provisions are clearly to be welcomed as much for greater 
procedural fairness as for a cut in the numbers who are remanded in 
custody. 





28 5, 70. 

29 s. 71 

30 H.L.Deb., Vol. 434, col. 782, October 12, 1982. 

31 Home Office, Prison Statistics, England and Wales, 1981, Cmnd. 8654 (1982). 
Remanded males awaiting sentence are excluded. 1980 was untypical because of the 
industrial action by prison officers. 

2 With Sched. 9, amending the Magistrates’ Courts Act 1980: the power originated 
in ie Imprisonment (Temporary Provisions) Act 1980 to cope with prison officers’ 
industrial action. 

33 ss, 60 and 29 respectively. Both amend s. 81 of the Supreme Court Act 1981. 
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Non-Custodial Alternatives 
Probation 


It might be thought that an obvious way of easing pressure on prisons 
would be to provide the courts with an improved range of non-custodial 
alternatives. Increasing the resources of the probation service with a 
view to a long-term saving on prison spending still seems to be out of 
the question, however. The Act contents itself with reorganising 
probation committees °* and redressing the situation created by the 
House of Lords’ decision in Cullen v. Rogers. The opinion of the 
House that there was no power to include in a probation order a 
requirement that the probationer attend a day centre (as opposed to a 
day training centre) caused considerable alarm. There are now about 
80 of these centres, and only four day training centres. Schedule 11 
provides that the order can require the probationer to attend a day 
centre, approved by a probation committee, for up to 60 days. It should 
be noted that although there is little in the Act actually to encourage 
greater use of probation, it is possible that the emphasis i in section 62 
on obtaining a social i inquiry report before imprisoning an adult who 
has not previously been in prison may have an effect in a few cases. 


Compensation Orders 


Compensation orders have not been employed as frequently as they 
might by the courts.** The major problem seems to be the difficulty of 
fixing a suitable amount to recompense the victim, especially where 
violent crime is concerned.’’ Section 67 now allows the court to fix 
“such amount as [it] considers appropriate ” having regard to the 
evidence and to the offender’s means. It is arguable that this will not 
solve the problems behind the reluctance of criminal courts to go into 
protracted discussion of the extent of the victim’s loss or injury; the 
Justices’ Clerks’ Association believes that the magistrates’ court is 
unsuitable for such inquiries, and that magistrates have not the training 
or experience to undertake them. Also to encourage the compensation 
of the victims of crime, the section provides that compensation orders 
should have priority over the fine if the offender’s means are so limited 
that he cannot pay both. 


YOUNG OFFENDERS 
Youth Custody 


The new sentence of youth custody, which replaces imprisonment and 
borstal training as custodial sentences for young adult offenders 38 





34 5. 65. 

35 [1982] 1 W.L-R. 729. 

38 Softley, Compensation Orders in Magistrates’ Courts (1978) H.O.R.S. No. 43: 
Vennard, Compensation by the Offender: the Victim’s Perspective, Vol. 3, Victimology: an 
International Journal (1978). 

37 Ibid. Also Vivian [1979] 1 W.L.R. 291 (C.A.); a compensation order should not be 
made unless the amount claimed is either agreed or has been proved. 

38 g, 6. 
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has the obvious advantage of flexibility of allocation between hard- 
pressed institutions. Otherwise the sentence is no innovation. Youth 
custody centres are the old Borstals by another name, and those young 
men serving sentences of more than 18 months will probably serve them 
in prison. However, the Opposition provoked an eleventh-hour 
amendment to prevent this happening to boys under 16.3? The 
requirement in section 19 (1) of the Powers of Criminal Courts Act 1973 
that the court be very sure before imposing a custodial sentence on 
someone under 21 has been amplified; the court should obtain a social 
inquiry report unless it considers it unnecessary, and the criteria it 
should then apply are set out in section 2 (4). The offender should be 
unable or unwilling to respond to non-custodial penalties, or a custodial 
sentence should be necessary for the protection of the public or because 
of the seriousness of the offence. It seems, then, that no claims are being 
made for the rehabilitative qualities of youth custody. 

Sentences of four months or more are to be described as sentences of 
“ youth custody ’’ wherever they are served. On release the offender 
will be supervised, if he is not paroled, for three months or until the 
remission date, whichever is the later.*° The sentence is determinate, 
its length fixed by the court; thus we see the rejection of executive 
control of release for this age group, not only in the decision not to 
implement the recommendations of the Advisory Council on the Penal 
System,*! but in the abolition of Borstal training where (probably only 
in theory) release was granted according to the trainee’s response to the 
“treatment.” 

There is still no short sentence for girls under 17. Girls of 15 or more 
may be given youth custody, by definition more than four months in 
length; they may then find themselves sharing their youth custody 
centres with older women, described as having a “‘ steadying effect,” 42 
but in fact there because of the shortage of institutions for women 
offenders over the country.**® There is a short sentence of youth custody 
available for girls of 17 or more,*4 but nothing of that length for those 
of only 15. The reason given for this is that the number of girls who 
would get such short sentences would be too small to make it worth 
running an institution for them * but the Government’s evidence for 
this is that the last detention centre for girls, Moor Court, had many 
empty places. Moor Court closed in 1969, and a startling increase in 
criminality in this age group has taken place since then. The lack of 
detention centre as a sentence for girls, and its possible effect on the use 
of the care order, is discussed below. 


38 s, 12 (2). However, this protection does not apply to those whose sentence amounts 
to less than 21 days, either because of the effect of s. 67 of the Criminal Justice Act 1967, or 
because the term is imposed for breach of supervision: s. 15. 

40 5, 15 (7). 

41 Younger Report, Young Adult Offenders (1974). Rejected in White Paper, Young 
Offenders, Cmnd. 8045 (1980), para. 10. 

42 Lord Elton, H.L.Deb., Vol. 431, col. 971 (June 22, 1982); also White Paper note 41, 
above, para. 25. 

43 Lord Elton ibid. 

44 s. 6 (4), 7 (6). 

45 White Paper, note 41, above, para. 25. 
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A very surprising feature of the new sentence of youth custody is 
that it cannot be suspended. Borstal training could not be suspended, 
and the effect of section 3 of the Criminal Justice Act 1961 was to rule 
out suspended sentences of more than six months in most cases. Even 
so, there were about 4,000 suspended sentences a year for young adults; 
losing this measure (whatever the merits of introducing it in the first 
place) creates a grave risk of adding to the numbers in youth custody 
centres and prisons.* It is difficult to find a convincing explanation of 
this; the Advisory Council regarded a training sentence as inappropriate 
for suspension, but they were thinking of their indeterminate version of 
youth custody.*” The White Paper argues 4° that if youth custody is to 
be imposed only where no other sentence is appropriate, then it would 
be inconsistent to suspend it. This quite extraordinary argument ignores 
the purpose of the suspended sentence in adult sentencing. There, 
imprisonment should be imposed on those never previously imprisoned 
only where no other sentence is appropriate,*® and yet such offenders 
may be considered cases “‘ par excellence ” for the suspended sentence, 
as opposed to “old lags’’ for whom the threat of imprisonment is 
clearly no deterrent.®° 


Detention Centres 


Sentences of under four months imposed on offenders aged under 21 
will generally be to a detention centre.*! The sentence has been improved 
in so far as time on remand will now be counted towards the time to be 
served 5?; since the new minimum is 21 days,°® release may in many 
cases come immediately on receiving the sentence. As with youth 
custody, release is followed by supervision for at least three months. If 
the offender is unsuitable for detention centre by reason of his mental 
or physical condition, or has previously served a sentence of imprison- 
ment or youth custody, he may be sentenced to a term of youth custody 
of less than the normal four months, if the court regards a longer 
sentence as inappropriate.*4 

The Government rejected the suggestion that all the young adult 
institutions should be merged © since its plans for detention centres 
ruled out the argument that the régimes in the three kinds of institution 
are broadly similar. The new “‘ brisk ” régimes at the four experimental 
centres are now the model for all detention centres. The “ short, sharp, 


49 See Bottoms on the danger of abolishing the suspended sentence: The Suspended 
Sentence in England and Wales, note 15, above. Nor can the sentence be partly suspended: 
Criminal Law Act 1977, s. 47 (1). 

47 Younger Report, note 41, above, para. 239. 

48 Note 41, above, para. 24. 

49 5 20 (1) of the Powers of Criminal Courts Act 1973. 

50 The Government argument is also completely inconsistent with the much-praised 
guidelines in Clarke, note 12, above. 

51’ Exceptions in ss. 7, 9 and 15 (11). 

52 ¢ 10 amending s. 67 of the Criminal! Justice Act 1967. 

53 s. 4 (3) subject to the exceptions in s. 15 (11). 

54 ss. 4 (5), 6 (2) and 7 (6). 

55 Green Paper, Youth Custody and Supervision: a New Sentence, Cmnd. 7406 (1978). 
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shock,” with its drill, marching and intensive physical training makes it 
very important that courts do identify the boys who cannot physically 
cope with it. The reason for the Government’s enthusiasm for all this 
physical exercise may be obscure to those who do not share the concern 
of some M.P.s at the lack of stamina and strength manifest in the 
nation’s young delinquents. For the idea is apparently not just to give 
the boys such a gruelling time that they never. want to repeat it—Lord 
Elton thought the atmosphere at Haslar “‘ rather good,” 58 and Mrs. 
Faith, M.P. told the Commons that not only would the boys “ be 
mentally as well as physically better for the stimulating exercises,” but 
many of the boys at Foston Hall “‘ said that they would continue to 
keep fit and that they would join sports clubs after leaving.” 57- 

There can be little doubt that the number of boys sent to detention 
centre will increase, since the shorter sentence empowers the courts to 
give a ‘‘taste’’ of custody. It is impossible to imagine the courts 
resisting the temptation to use the “short, sharp, shock” as an 
alternative to non-custodial measures 8 and so, if there is not to be 
intolerable pressure on the detention centres, the sentences will have to 
be kept very short indeed. More worrying, possibly, is the prospect of 
young men going through the range of penal measures faster than 
before. If detention centre is used where previously a non-custodial 
measure would have been, then an offender could go into’ youth 
custody and then prison at an earlier stage than before, because he has 
already been to detention centre. 


Juvenile Offenders 
Care Orders 


Detention centres are available for male offenders over the age of 
14; it has been mentioned above that possibly as a consequence of the 
availability of this sentence, the incidence of care orders for such boys 
is much lower than for girls—4 per cent. compared with 9 per cent. 
Given that the proportions of boys and girls of under 14 who are put 
into care are very similar, it looks as if the courts will use detention 
centre as an alternative to the care order where it is possible to do so. 
Although there is alarm at the increase in the numbers of juveniles 
being committed to detention centre and Borstal, the “ Rights ” lobby © 
have some strong arguments why they might be preferable, as far as the 
offender is concerned, to the care order. The main objections to the 
care order in criminal cases are as follows. Its function as a sentence is 
undefined °4; there is doubt whether it should be used as a tariff 


58 H.L.Deb., Vol. 433, col. 634 (July 19). 
57 H.C.Deb., Vol. 16, col. 344 (January 20). Such remarks are strongly reminiscent of 
the (hitherto discredited) Borstal ethic of 50 years ago. 

Despite the safeguards in ss. 1-3. There is some hope, however, that the courts may 
be attracted to community service, now available for 16-year- old offenders, s. 68. Also see 
the slight increase in the availability of attendance centres in s. 17 (3). 

59 Home Office, Criminal Statistics for England and Wales, note 31, above. 
60 e.g. Priestly, Fears and Fuller, Justice for Juveniles (1979), Morris, Giller et al., 
Juistige for Children (1980), Morris and McIsaac, Juvenile Justice ? (1978). 
1 In civil cases, for a care order to be made (under s. ] of the Children and Young 
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measure, and what its place, if any, should be in the tariff, given that 
its length is indeterminate ®; possibly as a result of this uncertainty, the 
care order is being used in cases where there seems to be no acceptable 
justification.®* It seems that care orders may be used where the offence 
is not particularly serious, where the juvenile has little in the way of a 
criminal record, and the domestic situation is not such as would warrant 
a care order in a civil case.®* This is most alarming, in. view of the fact 
that the average length of time in care is three years.© 

To make it clear that the care order should be used only in a serious 
case, section 23 specifies that before a care order is made on conviction, 
the court should be satisfied that it is necessary because of the 
“ seriousness of the offence ” and that the child is ‘‘ in need of care or 
control which he is unlikely to receive unless the court makes a care 
order.” This may, hopefully, lead to less stop-gap use of the care order; 
but the question of the purpose of the “‘ criminal ’’ care order is still 
unanswered. The court appears to have to conduct the same inquiry as 
it would with a civil case brought under the “‘ offence ° condition. But 
what should be done with a child who commits a serious crime and is 
too young to be given a custodial sentence, and too young for section 
53 (2) of the Children and Young Persons Act ® to apply? The old 
conflict between dealing with ‘‘ needs’’ and dealing with “ deeds ” 
cannot be resolved by expecting the court to do both at once. 

It is ironic that the amendments to the Criminal Justice Bill which 
attempted to restore some of the classic attributes of criminal justice 
to the sentencing of juveniles were prompted by the Opposition which, 
when in power, first introduced the ‘‘ care’’ or welfare approach into 
juvenile sentencing. The present Government’s attitude is ambivalent; 
on the one hand it insists that care orders are alternatives to custody,®’ 
and on the other it admits that the making of such an order is a 
“ substantial intervention.” °° Hence section 24 restricts the making of 
care orders where the juvenile is not legally represented, a very 
important move, since only about a fifth of juvenile defendants are 
represented at the moment.® 

Further evidence that the care orde: is at least to some extent regarded 





Persons Act 1969), a need for ‘‘ care or control’? must be proved. There is no such 
requirement in s. 7 (7), allowing care or supervision orders to be made on conviction. 
2 McEwan, The Sentencing of Children and Young Persons [1981] J.S.W.L. 270. 

83 Morris and Giller, ‘“‘ The Juvenile Court—The Clients’ Perspective” [1973] 
Crim.L.R. 198, Priestly, Fears and Fuller, op. cit. note 60, Morris, Giller et al., op. cit. 
note 60, Taylor, Lacey and Bracken, In Whose Best Interests? (1980). 

Thorpe, Green and Smith, “ Punishment and Welfare—Case Studies of the Workings 
of the Children and Young Persons Act,’ Occasional Papers in Social Administration, No. 
4 (1982), Cawson, Young Offenders in Care (1981). 

85 Per Lord Trefgarne, H.L.Deb., Vol. 433, col. 714 (July 19). 

86 Allowing juveniles to be detailed for long periods of trial on indictment; but 
restricted to young persons by s. 6 (1) (a) of the 1969 Act. 

67 Lord Elton, H.L.Deb., Vol. 433, col. 714 (July 19) who thus refused to allow time 
spent remanded into care to count towards a subsequent custodial sentence (H.L.Deb., 
Vol. 434, col. 695 (October 12)). 

68 Lord Elton, H.L.Deb., Vol. 433, col. 714 (July 19). 

89 See Morris and Giller, The Juvenile Court, note 63, above also Anderson, 
Representation in the Juvenile Court (1978). 
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as a punitive measure is the introduction of the residential care order, ”° 
to prevent a child, already in care, and who commits an imprisonable 
offence, from being placed by the social services with his parents. The 
order lasts up to six months. The power to make it has been given to 
magistrates to deal with two complaints; one is that when a child in 
care commits further offences the court can do little if he or she is 
ineligible for a custodial sentence. The other is that too many children 
are placed in their own homes by the social services after the order has 
been made, making the court appear ineffectual. However, there is little 
evidence to support the magistrates’ view that many children remain at 
home despite the care order, and the reconviction rates suggest that 
those in community homes are at least as likely to commit further 
crimes as those not taken into a home.” The first objection is a criticism 
of the very nature of the care order as sentence, which can hardly be 
dealt with by tinkering with it. 


Secure Containment in Care 


A major problem arising out of the wide discretion of the social 
services regarding children in care has been the use of secure units for 
“ difficult ”? children. In 1980, 2,000 children were at any one time in 
secure containment of some kind.”? Although the power under section 
24 of the 1969 Act almost certainly contravenes the European 
Convention on Human Rights, in that persons deprived of their liberty 
had no access to the courts, and although it has been alleged that the 
units were being used for children who were not seriously delinquent, 7° 
the Government displayed considerable reluctance to do more than give 
the Secretary of State power to make regulations to lay down criteria 
to govern such practices, and to provide an appeal procedure. However, 
at a very late stage of the Bils progress, it gave way to pressure, and 
section 25 (1) provides that the liberty of a child in care should be 
restricted only if he has a history of absconding, and is likely to abscond 
if he is kept in some other kind of accommodation, and is likely to be 
at risk as to his physical, mental or moral welfare if he absconds; or, if 
otherwise he is likely to injure himself or other persons. The section 
enables the Secretary of State to make regulations specifying how long 
such a child may be kept locked up without access to the juvenile court, 
and how long a period of secure containment may be authorised by 
the juvenile court. 

A further distasteful element of our treatment of juvenile offenders 
is the practice of remanding to adult prisons those who are too 
“unruly °” to be remanded into care.?4 The number to whom this 
happens is decreasing, but at any time there are about 50 or 60 boys on 


70 5,22. 

71 Thorpe, Green and Smith, op. cit. note 64, Cawson, op. cit. note 64, Giller and 
Morris, Care and Discretion (1981). 

72 Figures given to Mr. Kilroy-Silk; referred to, H.C.Deb., Vol. 29, col. 562 (October 
21). 
73 Milham et al., Locking Up Children (1978). 

74 Under Children and Young Persons Act 1969, s. 23. 
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remand in prison.” The Government refused to end it altogether 
because of the shortage of secure accommodation for juveniles, but it is 
committed to phasing it out as more secure units become available.” 


Supervision Orders 


The lack of local authority accommodation caused Government 
worry about the decline in the use of the supervision order—a drop of 
10 per cent. since 1969. To persuade courts to choose intermediate 
treatment more readily, section 20 allows them to specify the conditions 
with which the juvenile must comply, and so, after consultation with 
the supervisor, direct the nature of the intermediate treatment.’’ The 
White Paper 78 thought that if courts know what the programme is to 
be, they will have more confidence in the order. But the sanctions for 
breach of supervision orders, introduced to boost their confidence in 
1977,7° did not affect the progressive decline in their use. Perhaps the 
Government would be well advised to look more closely at the reason 
behind the reluctance of social workers to recommend the supervision 
order, since there is evidence that their lack of faith is responsible, at 
least in part, for the decline.®° None of these problems will be helped by 
the introduction of negative requirements in supervision orders. Since 
the court must consult with the supervisor before inserting such require- 
ments, there are unlikely to be many made, for most social workers 
will not be in favour of them. They tend to think their function is to 
support, rather than to police: this view 1s undermined if they are to 
report breaches of negative requirements to the court. 

The conflict between the various existing attitudes to supervisors is 
illustrated in the debates on the night restriction order, first proposed 
as a separate order by Mr. Lyell, M.P. and turned into a version of the 
supervision order by the Government.*! The night restriction or 
“ curfew ” order allows a court, after consultation with the supervisor, 
to require a child or young person to remain at home è? for up to 
10 hours between 6.00 p.m. and 6.00 a.m. on up to 30 nights during 
the first three months of the order. The restriction is not total; the 
offender may go out with his parent or guardian, or in the company of 
his supervisor. ®* 

The Government’s view is that the restriction should cause no stress 





75 Girls were excluded by S.I. 1975 No. 125, and boys under 15 by S.1. 1977 No. 1037. 

76 Lord Trefgarne, H.L.Deb., Vol. 432, col. 72 (June 28). 

7? This section applies only to supervision orders made on conviction; it amends s. 12 
of the 1969 Act and replaces s. 37 (1) of the Criminal Law Act 1977. 

78 Note 41, above, para. 50. 

79 5, 37 (2) of the Criminal Law Act 1977. 

80 Giller and Morris, op. cit. note 71. There may also be little in the way of supervision: 
the supervisor ‘‘ could vacillate between weekly contact, fortnightly or three-week intervals, 
or perhaps a more lax and Jaisser-faire approach,” Parker, Casburn and Turnbull, 
Receiving Juvenile Justice (1981), p. 122. 7 

81 H.C.Deb., Vol. 23, cols. 871-885 (May 12, 1982), H.L.Deb., Vol. 432, cols. 672-690 
(June 28, 1982). 

82 At least the “ place specified " in the order ‘* shall be the place where the supervised 
person lives ’’; s. 20 (3H). 

83 5, 20 (3M). 
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to the relationship between supervisor and client since “ the young 
offender must consent to it . . . once that crucial element is secured, we 
see no reason why f‘ the curfew] should undermine the relationship 
between the supervisor and the young offender. ...’ 84 But the need 
for the offender’s consent applies only to young persons of 14 or more; 
younger children might not consent, but can still be made subject to 
such restriction.® Clearly, the main aim of a juvenile’s consenting 
may be to avoid custody, in which case there is little likelihood that he 
would regard as a real friend the supervisor whose duty it is to ensure 
that the terms of the order are being complied with. (Just how this 
enforcement will work is unclear—it is hard to imagine that the wet and 
windy nights that the offender is to remain indoors are the times that 
probation officers and social workers are especially enthusiastic about 
touring the areas their clients live in, looking for miscreants in the 
streets, and making spot checks at their homes.) 

The major problem with the night restriction order, however, is the 
difficulty of identifying suitable cases for it. There seems little point in 
shutting up a child with parents who are irresponsible, violent, drunken 
or embattled. Lord Elton said that the appropriate case is where 
conscientious parents who have lost control of their offspring need the 
backing of sanctions to “reinforce their authority.” 8 He does not 
explain how the court is to be sure that this is so in a particular case, 
and that the reason that the child has been roaming the streets and 
getting into trouble was not in fact to get away from his parents. Lord 
Elton seems confident that the order will not be made in inappropriate 
cases, but others may harbour doubts; there seems little guarantee of 
this in the consent which must be obtained from the parent, especially 
since it is likely that only one parent will be in court, and giving consent, 
on the day of the hearing. The order will probably be used in all 
manner of unsuitable cases, but there is something to be said for it, if it 
keeps more children out of custody, or, better still, out of care. 


Parents and Money Orders 


The policy of making parents more responsible for their delinquent 
children is continued in section 26, which replaces section 55 (1) of the 
Children and Young Persons Act 1933. The court now has a duty to 
require the parent or guardian °?” to pay any fines, compensation or costs 
awarded against a child or young person, unless it would be unreason- 
able to do so. This should make such payments by parents more 
frequent—the old requirement was to make parents pay unless they 
had not “* conduced to the commission of the offence ” by “ neglecting 
to exercise due care or control” over their child. The Government 
hope that this shift of emphasis will make parents more aware of their 





84 Lord Elton, H.L.Deb., Vol. 433, col. 675 (July 19, 1982). 

85 s. 20 (3F) (c). In all cases the parent or guardian’s consent is needed. 

86 H.L.Deb., Vol. 433, col. 679 (July 19). 

87 “« Guardian ” does not include the local authority in respect of children in its care, 
whether in community homes or not: Leeds City Council v. West Yorkshire Metropolitan 
Police [1981] 2 W.L.R. 186. 
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responsibilities.88 An important point they have overlooked is that 
although it 1s true that the homes of many delinquents lack discipline, 
many of the parents concerned Jack any standards to teach.® If parents 
do not subscribe to socially acceptable moral values themselves, there 
seems little to be gained in insisting that they exercise more authority 
over their children. 


Conclusion ®° 


There is little in the Act to look forward to. The juvenile court is left 
with little more guidance than before to help cope with the ideological 
conflict embedded in the sentencing framework for children and young 
persons. The reforms of the care order have not resolved the 
contradictory approaches of welfare and punishment, which still 
remain. The hopes expressed that the Act has made supervision orders 
more attractive seem unrealistic. 

The combination of the partly suspended sentence, the lack of power 
to suspend the sentence of youth custody, and the introduction of the 
“ short, sharp, shock’’ for detention centres suggest a potentially 
awesome increase in the number of custodial sentences we can expect. 
It can only be hoped that the Act will be less disastrous than it portends; 
even so, this writer would hesitate before taking issue with the Member 
of Parliament who described the Bill as a “ dog’s breakfast.” ” 


JENNY MCEWAN* 


THE ADMINISTRATION OF JUSTICE ACT 1982 (Parts I AND Ill): 
DARNING OLD SOCKS? 


WHEN introducing the second reading of the Administration of Justice 
Bill 1982 1 Lord Hailsham spoke of the law as needing “‘ darning from 
time to time, like old socks.” He likened the Bill to a “* darning exercise ”’ 
intended to carry out a “ large number of relatively small reforms . . . a 
measure of good legal housekeeping.” Certainly the Act has no 
particular theme; it is a pot-pourri of diverse reforms concerning, inter 
alia, awards of interest, maintenance on divorce, the powers and 
jurisdiction of county courts and the administration of funds in court. 
Some might have preferred a Jess fragmented approach; to buy new 
socks may be preferable in the long term to darning the old. Un- 
successful attempts were made to use the Bill as a vehicle for more 
wide-ranging measures of law reform. However, 1n its final form the 
Administration of Justice Act 1982 is a relatively uncontentious 





88 H.C.Deb., Vol. 16, col. 297 (January 20, 1982). 

89 Harriett Wilson, “ Parental Responsibility ’ (1982) 146 J.P.N. 436. 

90 Sections in force; Criminal Justice Act 1982 (Commencement No. 1.) Order 1982, 
S.]. 1982 (No. 1857). 

91 Mr. George Foulkes, M.P., H.C.Deb., Vol. 23, col. 900 (May 12, 1982). 

* Lecturer in Law, University of Manchester. 

1 H.L.Deb., Vol. 428, col. 25 (March 8, 1982). \ 
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measure of law reform. This note deals with the two most important 
sets of reforms in the Act; Part I, which deals with the calculation of 
damages for personal injuries and death, and Part III concerning wills. 


Damages for Personal Injuries and Death 
Enacting Pearson? 


The reasons for favouring a limited measure of law reform in this 
area are not difficult to discern. Those who hoped for far-reaching 
reform to result from the deliberations of the Pearson Commission 2 
have been disappointed. The measures contained within Part I of the 
Act are closely modelled on recommendations contained in a Law 
Commission report è of 1973. The Pearson Commission incorporated 
some of these proposals in its report, but it is an exaggeration to 
regard the provisions of Part I of the Act as the enactment of a 
substantial part of the Pearson proposals. 


Abolition of Heads of Damage: Survival of Actions 


Two heads of claim disappear as a result of the Act’s first two sections. 
The abolition of obsolescent actions for loss of services requires no 
comment, but the removal of the conventional award of damages in 
respect of loss of expectation of life is more significant. The justification 
for this abolition is that the award, worth £1,250 in recent years, was 
likely to be of negligible importance in those personal injury cases in 
which it was available as it was very likely to be swamped by the sums 
awarded in respect of general damages and pecuniary loss. In a death 
claim its value to the dependants would be set off in full against any 
award made to them under the Fatal Accidents Act 1976. Its only 
substantial role was one that it was not designed to meet, that of 
providing a solatium to the parents on the death of a child. This role 
is to be assumed by the new award of damages for bereavement. Two 
relatively obvious savings are coupled with this abolition. A claim for 
loss of earnings in the lost years continues to be available as does a 
claim for pain and suffering based on a victim’s awareness of the fact 
that his expectation of life has been shortened.4 It is merely the 
conventional award that has gone, not those heads of damage which 
were closely related to it. i 

The Act breaks the tradition that all of the heads of damage available 
in a personal injury claim survive the victim’s death to benefit his 
estate. The most important change in this respect is the reversal of 
Gammell v. Wilson.’ No longer will a claim for loss of earnings in the 
lost years survive for the benefit of the deceased’s estate as a, possibly 
more valuable,® alternative to a dependency claim under the Fatal 


2 Royal Commission on Civil Liability and Compensation for Personal Injury, Cmnd. 
7054 (1978). d 

3 Report No. 56, Report on Personal Injury Litigation—Assessment of Damages. 

4 s. 1 (2) and s. 1 (1) (b) respectively. 

5 [1982] A.C. 27. By s. 4 (2) amending s. 1 (2) (a) of the Law Reform (Miscellaneous 
Provisions) Act 1934. 

6 See the calculation of the award in Gammell v. Wilson [1980] 2 All E.R. 557 (C.A.) 
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Accidents Act, and the tortfeasor will no longer have to contemplate the 
possibility of his liability being increased by the fact that the 
beneficiaries of the estate and the dependants under the Fatal Accidents 
Act are different persons. If the accident victim dies as a result of 
the accident the established methods of calculating the value of the 
dependency under the Fatal Accidents Act are now to govern the 
situation. The principle derived from Pickett v. British Rail Engineering 
I.td.’ is now confined to the restricted role for which it was required, 
that of protecting those dependants who would otherwise have been 
disadvantaged by the absence of a Fatal Accidents Act remedy if the 
victim has survived until the date of assessment. The Act makes no 
attempt to solve the problems of assessment inherent in such a case, 
particularly if the victim is unmarried 8 or of tender years,® but this 
measure 1s a significant further step in the process of ridding the law of 
the legacy of Oliver v. Ashman.*® 

The new award of damages for bereavement is also excluded from 
surviving ™ to benefit the claimant’s estate. This will be of importance 
in a situation in which both spouses are involved in an accident and one 
outlives the other for a short time before dying as a result of the injuries 
suffered. 


j 


Bereavement 


The introduction of an award of this kind had been proposed by both 
the Law Commission and the Pearson Commission.!? The scheme 
adopted by the Act! follows the model proposed by. the Law 
Commission. The award will arise under the Fatal Accidents Act and 
will thus be dependent upon proof of liability to the deceased and 
subject to any defences which might have been pleaded against him. 
It will be available to only two classes of person, a husband or wife in 
respect of a deceased spouse and the parents of a deceased unmarried 
minor.?4 No attempt is to be made to quantify the degree of distress 
caused to the claimant by the death. A fixed sum is stipulated, which in 
the first instance 1s £3,500, the Lord Chancellor having power to vary 
this by statutory instrument. 


and also the decisions in White v. London Transport Executive [1982] Q.B. 489; Benson v. 
Biggs Wall & Co. Ltd. (1982} 3 All E.R. 300; Harris v. Empress Motors Ltd. [1982] 3 All 
E.R. 306; Clay v. Pooler [1982] 3 All E.R. 570. 

7 [1980] A.C. 136. 

8 White v. London Transport Executive [1982] Q.B. 489; cf. Kandalla v. British Airways 
Board [1981] Q.B. 158. Clay v. Pooler {1982] 3 All E.R. 570 deals with the case of a 
married plaintiff. 

8 Connolly v. Camden and Islington Area Health Authority [1981] 3 All E.R. 250; 
Croke v. Wiseman [1981] 3 All E.R. 852. 

10 [1962] 2 Q.B. 210. 

11 5 4 (1). 

12 Report No. 56, paras. 160-180 and Vol. 1, paras. 418-427 respectively. 

13 s, 3 introduces the award as s. 1A of the revised Fatal Accidents Act 1976. ` 

14 In this case the award will be shared equally between the parents, Fatal Accidents 
Act 1976, s. 1A (4). If the child was illegitimate only the mother will be able to claim, 
s. 1A (2) (b) (ii). 

15 hid. s. 1A (3) and (5). 
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The appearance of an award of damages for bereavement is significant 
as an extension of the forms of loss recognised by English common law 
and as a provision giving benefits to persons other than the accident 
victim. The recognition of forms of loss of this nature as justifying an 
award of damages does require a line to be drawn on an arbitrary basis 
to ‘delimit the protected categories of relationship. The approach 
adopted is conservative. It denies protection to a category of persons, 
children bereaved at the death of a parent, who had been included in 
the Pearson Commission’s proposal.?® This seems a somewhat harsh 
decision, the main reasons given being the small sums which might be 
at issue if the award had to be divided between a spouse and a number 
of children and the fact that a Fatal Accidents Act dependency award 
will invariably be available on such facts.!” The decision to choose the 
narrower proposal as the one to enact may well have been influenced by 
the Lord Chancellor’s view that any attempt to quantify bereavement 
in monetary terms is misguided.18 

The extension of the heads of claim available to persons other than 
the accident victim is worth consideration if the tort remedy is to be 
retained. If an award for bereavement is recognised, there is a strong 
argument for introducing an equivalent award for distress in favour of 
a person left to care for a spouse or child who has suffered: permanent 
and crippling injuries. A development of this kind would, however, 
raise the question of the recovery of pectniary losses suffered by such a 
person. A tortious equivalent to invalid care allowance would be a 
considerable advance over the present position.!® It may be that recent 
developments in relation to the recovery of economic loss coupled with 
recent statements to the effect that moneys awarded should belong to 
the person who suffered the loss mean that the law is now poised to 
develop in this way.”° 


Amendments to the Fatal Accidents Act 1976 


In addition to introducing the bereavement award, section 3 of the 
Administration of Justice Act reenacts sections | to 4 of the Fatal 
Accidents Act 1976 with a number of modifications. The classes of 
person who are entitled to claim under the Act as dependants have been 
extended in a number of respects. Former husbands or wives of the 
deceased may now benefit, whether their marriage has been annulled, 
declared void or dissolved, with the result that a loss of maintenance 
payments following a death will now ground a cause of action. All 
ascendants or descendants of the deceased may now qualify,” and new 
provisions extend protection to “‘ any person who was treated by the 


16 Pearson, Vol. 1, paras 423-424. 
This is also the case in a claim brought for the death of a spouse. 

' 18 H.L.Deb., Vol. 428, col. 46 (March 8, 1982). 

‘19 Donnelly v. Joyce [1974] Q.B. 454; Hay v. Hughes [1975] Q.B. 790. 

20 See in particular Junior Books Ltd. v. Veitchi Co. Ltd. [1982] 3 All E.R. 201; Benson 
v. Biggs Wall & Co. Ltd. [1982] 3 AN E.R. 300, and Young v. Burgoyne (1981) 122 D.L.R. 
(3d) 330. 

21 Previously the entitlement did not extend beyond grandparents and grandchildren. 
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deceased as his parent,” and “‘ any person (not being a child of the 
deceased) who in the case of any marriage to which the deceased was 
at any time a party, was treated by the deceased as a child of the family 
in relation to that marriage.” | 
In view of the nature of the relationships within the last two categories 
it is slightly surprising that the case of persons cohabiting was excluded 
from the Bill as originally introduced. However, sustained pressure 
secured the inclusion of a provision designed to cover this situation in 
spite of the Government’s expression of doubt as to the difficulties of 
drafting legislation which would efficiently identify those unmarried 
persons whose interests would merit protection. Doubts remain as to 
whether the formula chosen will prove successful. Section 1 (3) (b) of 
the Fatal Accidents Act now includes as a dependant 
“any person who (i) was living with the deceased in the same 
household immediately before the date of his death; and (ii) had 
been living with the deceased in the same household for at least two 
years before that date, and (iii) was living during the whole of that 
period as the husband or wife of the deceased.” 


A new section 3 (4) supplements this by requiring the court when 
assessing the value of such a dependency to take into account the fact 
that no enforceable right to financial support resulted from the 
relationship. 

Several comments would seem apposite in relation to this provision. 
First, the two-year requirement would seem certain to exclude some 
relationships of stability and, on occasion, to exclude a woman from 
recovery although the couple’s illegitimate child was entitled to claim. 
Secondly, the requirement that the claimant must have been living “‘ as 
the husband or wife of the deceased ” is potentially troublesome. It is 
obviously designed to exclude persons involved in flat-sharing and other 
similar relationships, but it is ambiguous in so far as it might be taken 
to refer to the couple’s lifestyle or to their avowals of their marital 
status. The intent of those who sought the introduction of this measure 
would obviously argue for the former reading to be chosen. Finally, it 
must be emphasised that the protection provided to cohabitees has 
probably been reduced by the Act, as such a person was almost certainly 
protected previously by the combined effect of Gammell v. Wilson ?3 
and the Inheritance (Provision for Family and Dependants) Act 1975. 
Indeed, it is a matter of regret that the draftsman did not model the 
new provision on the example of section 1 of the 1975 Act which 
provides protection to a person “‘ who immediately before the death of 
the deceased was being maintained, either wholly or partly, by the 
deceased.” *8 A test of this kind would seem to neatly summarise the 
result which the amendments to the Fatal Accidents Act have come 
close to achieving. 

22 [1982] A.C. 27. 

23 Inheritance (Provision for Family and Dependants) Act 1975, s. 1 (1) (e). See also 
s. 1 (3) for the definition of ** maintained ” for these purposes and Re Wilkinson [1978] 


Fam. 22; Re Coventry [1980] Ch. 461; Re Beaumont [1979] 1 W.L.R. 818; Jelley v. illiffe 
[1981] Fam. 128. 
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The Act also effects some changes to the wording of section 4 of the 
Fatal Accidents Act which now reads, “‘ In assessing damages in respect 
of a person’s death in an action under this Act, benefits which have 
accrued or will or may accrue to any person from his estate or otherwise 
as a result of his death shall be disregarded.” It is a matter of regret that 
the process of consultation on the Government’s proposal to enact the 
Pearson Commission’s recommendation for a full offsetting of social 
security benefits 74 has meant that this measure is not contained in this 
statute. The revised section 4 maintains the previous position of 
non-deductibility of such benefits as widow’s benefit against a Fatal 
Accidents Act claim, a result which contrasts uneasily with the 
position in personal injury claims where some benefits are partially 
deducted as a result of statute and where the judiciary now seems to _ 
favour a policy of full deduction of those benefits not covered by the 
statute.” 

The revision of section 4 effects a substantial change inasmuch as the 
value of the deceased’s estate to the dependants is no longer to be set 
off against an award made to them under the Fatal Accidents Act. This 
removes the substantial anomaly whereby the former provision favoured 
the dependants of a deceased who had protected his family by buying life 
assurance over the dependants of a person who had favoured other 
forms of investment. The introduction of a total disregard will remove 
the difficulties involved in calculating the benefit from the estate and will 
tend to raise the level of awards. No longer will a tortfeasor’s insurers 
receive credit from the victim’s thrift. 

The relationship of a Fatal Accidents Act award to one made to the 
victim’s estate under the Law Reform (Miscellaneous Provisions) Act 
1934 requires consideration in this context. The possibility of overlap 
between the two claims when the estate is destined to benefit the 
dependants has been drastically reduced by the abolition of awards for 
loss of expectation of life and by the fact that awards for loss of earnings 
in the lost years and for bereavement are no longer to survive death. 
However, the effect of the revised section 4 is that the previous position 
of full deduction of awards in respect of pain and suffering and loss of 
amenities 7° is reversed. The survival of awards of this kind is justified 
on the basis that the victim might have entered into commitments in 
anticipation of the receipt of such sums, particularly if an interim 
payment has been made. However, it is difficult to regard such sums as 
having the same character as other moneys in the estate and the policy 
of full deduction does not seem to have attracted criticism. The new 
rule can only increase the value of the windfall when the victim 
ultimately dies in situations exemplified by H. West & Son Ltd. v. 
Shephard?" 


24 Social Security Act 1975: Reform of the Industrial Injuries Scheme, Cmnd. 8402 
(1981), Chap. 8. 

25 Law Reform (Personal Injuries) Act 1948, s. 2 (1); Plummer x. P. W. Wilkins & Son 
Ltd. [1981] 1 W.L.R. 831; Gaskill v. Preston [1981] 3 All E.R. 427; Linco/n v. Hayman 
[1982] 2 All E.R. 819. 

26 Murray v. Shuter [1976] Q.B. 972. 27 [1964] A.C. 326. 
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Maintenance at Public Expense 


Section 5 of the Administration of Justice Act reverses the decision 
in Daish v. Wauton ?8 by providing that an accident victim’s award of 
damages for loss of income is to be subject to a deduction in respect of 
any saving made “‘ which is attributable to his maintenance wholly or 
partly at public expense in a hospital, nursing home or other 
institution.” In so far as the decision in Daish was based on the 
argument that Welfare State benefits could be regarded as analogous to 
benefits arising from acts of public benevolence or as a form of first 
party insurance, its reasoning appears outmoded. The change is related 
closely to the move. to offset relevant social security benefits from 
damages. 

The effect of this change will vary. The victim who has a family and 
home to support is unlikely to achieve savings beyond the cost of his 
food and other personal needs. Savings made on items such as the cost 
of transport to work would not be included as they will not be 
attributable ‘‘ to his maintenance at public expense.” More significant 
deductions will be made on account of housing costs in the case of a 
victim who is saved the costs of lodgings or rented accommodation.” 
Awards to children who suffer injuries requiring long-term residential 
care will be drastically curtailed by this provision. 


Provisional Damages 


The most revolutionary change in the assessment of common law 
damages, introduced by section 6, is the appearance of provisional 
damages. Such an award will be available under a new section 32A of 
the Supreme Court Act 1981 °° in cases 


“ in which there is proved or admitted to be a chance that at some 
definite or indefinite time in the future the injured person would, 
as a result of the act or omission which gave rise to the cause of 
action, develop some serious disease or suffer some serious 
deterioration to his physical or mental condition.” 


In such circumstances it will now be possible for the court to calculate 
the award of damages on the basis of the known facts assuming that the 
feared disease or deterioration will not occur, but to leave open the 
possibility of the plaintiff returning to court at a later date for a further 
award if the feared contingency does come to pass. This constitutes a 
clear advance over the previous approach to such facts which would 
have applied a discount to the appropriate award for the feared loss to 
account for acceleration and for the contingency of its not occurring. 
Furthermore, the adoption of a “ wait and see’ approach means that 
far greater accuracy will be possible in respect of valuing the feared loss 
and fixing the appropriate multiplier. 

This remedy breaks new ground as the first significant breach in the 





28 [1972] 2 Q.B. 262. 
29 Shearman v. Folland [1950] 2 K.B. 43. 
30 The provision is extended to county courts by s. 6 (3). 
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principle of the finality of the lump sum award. It is, however, 
regrettable that the limits of this important new jurisdiction should 
depend on the vague word “ serious.” For instance, it is far from clear 
whether a risk that a victim’s injuries will provoke arthritis in later life 
would be covered and disputes are almost certain to arise on the 
question of how serious an accepted risk of deterioration, which by 
definition is at that time only a chance, is likely to be. From a different 
perspective there are a whole host of other variables relevant to the 
calculation of an award, such as a child’s future loss of earnings and the 
possibility of the victim being disadvantaged in the labour market in 
the future, which might be treated more accurately under this form of 
procedure, but at present they are excluded. 


Wills 


Sections 17 to 28 of the Administration of Justice Act make some 
important changes in the law of succession implementing certain 
recommendations made by the Law Reform Committee in their 19th 
and 22nd Reports * and introducing, inter alia, provisions dealing with 
the registration of wills and the international will. 


Formalities 


Section 17 of the 1982 Act replaces section 9 of the Wills Act 1837 
with a new section 9 which differs in two important respects; position 
of signature and the attestation by the witnesses. Testators need no 
longer sign their wills “at the foot or end thereof’?! What is now 
required is that the testator ** should sign and that “‘ it appears that the 
testator intended by his signature to give effect to the will.’’ Clearly this 
change is aimed at preventing the invalidation of otherwise perfectly 
valid wills by over-strict insistence on the signature being “‘ at the foot 
or end.” Although the number of wills failing because of incorrect 
placing of the signature has been small 3? reform on this point is most 
welcome. But is it the right reform? Certainly the new section 9 allows 
the court much more leeway in turning a blind eye to strangely placed 
signatures but the phrase “‘ it appears that the testator intended by his 
signature to give effect to the will ”’ is somewhat vague. Presumably the 
idea here was to distinguish between signatures meant as signatures (i.e. 
as an authentication of the will) and those meant simply as 
identification,*4 in which case it is arguable that the phrase is superfluous 
since a “signature”? in the context of will-making is normally 
understood to be a mark intended to authenticate a will. And how is the 
required intention to be proved? Is it to “ appear ” only from the will 
or is extrinsic evidence admissible? One envisages litigation being 
necessary to clarify this requirement. But the major objection is that 


31 Cmnd. 5301 (interpretation of wills) and Cmnd. 7902 (the making and revocation of 
wills). 

32 Or someone “ in his presence and by his direction,” s. 9 (a). 

33 Cmnd. 7902, paras 2.3, 2.8 and Annex 2. 

34 Asin Re Beadle [1974] 1 W.L.R. 417; In the estate of Bean [1944] P. 83. 
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the new section 9 offers little guidance to the testator as to where to 
place his signature. Surely this is an area where the law should take on 
an educative, guiding function. As it is, lacking guidance from the 
statute, testators will be best advised to follow the only sensible course 
and sign at the end of the will. Nor is it clear from the Act what view 
will be taken of cases where the will consists of several sheets of paper 
only one of which is signed or where the testator signs at the bottom of 
the first side but carries on writing his provisions on the second side 
without signing them or incorporating them. It would have been far 
preferable to retain the *‘ foot or end ” requirement and at the same time 
give the courts more discretion to accept strangely placed signatures 
than they had under the old section 9. It is a matter of regret that reform 
along the lines of the “‘ substantial compliance >° doctrine.*° was not 
effected. 

As regards attestation by witnesses the new section 9 implements the 
recommendation of the 22nd Report ** that an acknowledgment by a 
witness of his signature should have the same effect as his actual 
signature. Previously the signing of the will by a witness before the 
testator had completed his signing (or acknowledgment) in the presence 
of both witnesses could be fatal to the will’s validity.2? The new section 
9, however, provides that each witness must either attest and sign the 
will or acknowledge his signature.*® Re Colling ® would thus now be 
decided in favour of the will’s validity since the acknowledgment in 
that case by the first witness of his signature to the testator and the 
returning nurse would have satisfied section 9. Under the previous law 
the witness’s acknowledgment had no legal effect. This reform although 
long overdue will have limited effect in practice as few witnesses will be 
likely to appreciate the legal significance of such an acknowledgment 
` where they execute a will without the benefit of legal advice. 


Revocation 


Section 18 (2) introduces the concept of revocation by divorce 
favoured by a substantial majority of the Law Reform Committee *° 
and already known to New Zealand law and that of several states and 
provinces of North America. Previously divorce had no legal effect on a 
prior will with the result that the testator might have unintentionally 
benefited his former spouse if he did not remarry and died without 
making a fresh will. Section 18 ends this possibility by providing that if 
a marriage is dissolved, annulled or declared void any gift to the former 
spouse 4! in a prior will lapses except in so far as a contrary intention 
appears from the will. It is difficult to envisage when such a contrary 


35 Langbein, “ Substantial Compliance with the Wills Act ” (1975) 88 Harv. L.Rev. 


89. 
38 Cmnd. 7902, para. 2.11. 
37 Re Colling [1972] 1 W.L.R. 1440. 
38 The signing or acknowledgment must be done in the presence of the stator but not 
necessarily in the presence of the other witness (or witnesses): s. 9 (d). 
39 Note 37, above. 
40 Cmnd. 7902, paras 3.26-3.38. 
41 Or any appointment of that person as executor or executor and trustee: s. 18A (1) (a). 
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intention is ever likely to appear except in the rare case of the very 
cool-headed testator who anticipates the dissolution of his marriage 
when he makes his will. Where a gift to a former spouse lapses by virtue 
of section 18 (2) that spouse will of course be able to apply for financial 
provision under the Inheritance (Provision for Family and Dependants) 
Act 1975 when the testator dies. 

Section 18 implements two other recommendations of the 22nd 
Report. The tortuous wording of the proviso in section 18 of the Wills 
Act 1837 (concerning powers of appointment) is replaced by much 
clearer and more up to date phraseology. More important is the repeal 
of section 177 of the Law of Property Act 1925 which had been too 
restrictively construed in Re Coleman.** Section 18 widens the 
contemplation of marriage exception (to the principle of revocation by 
subsequent marriage) by not requiring that the will be expressed to be 
made in contemplation of marriage. It will be sufficient (for the will not 
to be revoked) if it appears from the will that at the time that it was 
made the testator was expecting to be married to a particular person 48 
and that he intended that the will should not be revoked by the marriage. 
A similar provision applies to “ dispositions ” (in wills) intended not to 
be revoked (as opposed to “‘ wills ’’). These changes are perhaps less 
radical than they may seem at first. The use of the word “‘ expecting ”’ 
rather than ‘* contemplating ’’, would not appear to be a substantive 
change and it will still be insufficient to prove ‘‘ expectation”’ of 
marriage to a particular person unless such expectation “ appears ” 
from the will. Thus presumably extrinsic evidence of the testator’s 
general intention will not be admissible although the Law Reform 
Committee hoped that extrinsic evidence would be admissible to explain 
the testator’s intention “as indicated by the terms of the will.” 44 
These provisions concerning contemplation of marriage will not affect 
wills made before the commencement of section 18 so that the effects 
of Re Coleman * will be with us for some time to come.*® 


Lapse 
Generations of law students and their tutors have no doubt spent 
much time discussing section 33 of the Wills Act 1837, particularly the 
correctness of decisions such as Re Basioli, Re Hurd and Re Hensler.4” 
Such discussions can cease forthwith because of section 19 of the 1982 
Act which substitutes a new section 33 and simply (and sensibly) 
achieves the objects presumably intended by the draftsmen of the 
original section; to save from lapse a gift to a child predeceasing the 
testator for the benefit of that child’s issue. So the new section 33 

42 [1976] Ch. 1. 

43 So Sallis v. Jones [1936] P. 43 remains good law, ‘ general ” contemplation of 
marriage is insufficient. 

44 Cmnd. 7902, paras 3.15-3.16. 

45 Note 42, above. 

46 $. 73 (7). Presumably any will made before the commencement of s. 18 but re- 
published thereafter will be regarded as having been made after such commencement: s. 34 


of the Wills Act 1837. : 
47 [1953] Ch. 267; [1941] Ch. 196 and (1881) 19 Ch.D. 612 respectively. 
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provides that if a will contains a gift to a child 4° and the child or 
remoter descendant predeceases the testator leaving issue alive at the 
testator’s death then the gift shall not lapse but shall take effect as a 
gift to the issue. This reform rids the law of succession of one of its 
previously glaring anomalies; the prevention of lapse depended on the 
existence of a condition (deceased child’s issue surviving the testator) 
which itself had no necessary bearing on the eventual distribution of the 
gift. The new section 33 further provides that if the predeceasing child or 
remoter descendant is one of a class of beneficiaries then the gift takes 
effect as if the class included the issue (of that deceased member) living 
at the testator’s death. There is thus no jus accrescendi in favour of the 
other members of the class. The new rules may be excluded by any 
contrary intention appearing in the will. 


Rectification and Interpretation 


Section 20 extends the equitable doctrine of rectification, already 
available in respect of a wide class of documents, to wills in accordance 
with the recommendations of the 19th Report.*® This is an important 
and much needed reform. No longer need testators turn in their graves 
agonising over the mistakes of their solicitors and their typists. The 
court will have the power to rectify a will if it is satisfied that the will is so 
expressed that it fails to carry out the testator’s intentions in 
consequence of a failure to understand his instructions or because of 
clerical error. Courts have shown ingenuity in the past °° in substantially 
achieving the intention of testators, where clerical errors have been 
made, by omitting words or numerals. Now the court will no longer be 
hamstrung. It will actually be able to rectify a will, i.e. add words or 
even change them. The power, however, is limited to the situations 
outlined above. It does not apply where the testator himself has 
misunderstood the legal effect of his provisions so that unfortunate 
decisions like Collins v. Elstone ® may still occur. Furthermore no 
application for rectification will be entertained, except with the 
permission of the court, after six months from the date on which 
representation to the estate was first taken out. If the personal 
representatives distribute the estate after the six months’ period they will 
not be liable for failing to take into account the possibility that the 
court might allow an out of time application for rectification. However, 
any part of the estate so distributed may be recovered. 

Section 21 puts into effect recommendations from the 19th Report * 
‘by allowing the courts to consider a wider class of extrinsic evidence 
than was previously possible. A fairly complex case law had developed 
on the question of admissibility of extrinsic evidence but it seems that 
some of it can now be safely ignored. Section 21 provides that extrinsic 





48 Or remoter descendant of the testator. 

49 Cmnd. 5301, paras 19-21, 25. 

50 e.g. Re Morris [1971] P. 62; Re Reynette-James [1976] 1 W.L.R. 161. 
51 [1893] P. 1. 

62 Cmnd. 5301, paras 46-54. 
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evidence including evidence of the testator’s intention is admissible if 
any part of the will is “‘ meaningless ° or if the language used is 
ambiguous on the face of it or where evidence (other than evidence of 
the testator’s intention) shows that the language used is ambiguous in 
the light of the surrounding circumstances. The word ‘‘ meaningless ” 
could cause problems: it is not one usually used in the context of 
interpretation of wills. It is almost impossible to think of anything a 
testator might write as being ‘‘ meaningless’? as opposed to 
“ ambiguous ” or “irrational ” or even “illegible.” Every word or 
phrase must surely have some meaning. Uncertainty also surrounds the 
precise status of section 21. Is it meant to provide an exhaustive, 
comprehensive code on the use of extrinsic evidence? If so then one 
wishes that its scope had been more clearly stated. Surprisingly there 
is no reference in section 21 to the rebuttal of equitable presumptions. 
Are we to assume that extrinsic evidence will not now be admissible in 
this case? 

Section 22 introduces a presumption as to the effect of certain gifts 
to spouses. If a testator leaves property to his spouse in terms which 
give an absolute interest to that spouse but in the same instrument 
purports to make a gift to his issue of an interest in the same property, 
the gift will be presumed to be absolute, subject to any contrary 
intention. This provision is aimed at the sort of home-made will which 
unintentionally can create a life interest in favour of the spouse, e.g. 
“I leave all my property to my husband and after his death to my 
children.” There used to be a real danger that such a provision would 
be construed as giving the spouse a life interest only despite the well- 
known rule of interpretation that absolute gifts cannot be cut down by 
superadded gifts over. This possibility has now been removed, again 
following the Law Reform Committee’s recommendations.” 


Registration and Deposit 


Sections 23 to 26 provide facilities for the voluntary deposit and 
registration of wills in the United Kingdom, aimed at making life easier 
for beneficiaries, executors and their advisers in tracing wills. A system 
of voluntary deposit already exists 54 but has apparently been little used. 
The Law Commission seemed at one time tentatively in favour of a 
compulsory system of registration.5 The provisions of the 1982 Act 
enable the ratification by the United Kingdom of the 1972 Basle 
Convention on Registration of Wills. Section 23 designates certain 
“ registering authorities ’’ 58€ to maintain depositories for the custody of 
wills and to register any will deposited. The President of the Family 
Division, with the concurrence of the Lord Chancellor, is given the 





53 Cmnd. 5301, paras 60—62. 

54 Supreme Court of Judicature (Consolidation) Act 1925, s. 172; Supreme Court Act 
1981, s. 126. 

55 Working Paper No. 4, Should English Wills be Registrable ? 

56 For England and Wales it is the Principal Registry of the Family Division of the 
High Court; for Scotland the Keeper of the Registers of Scotland; and for Northern 
Ireland the Probate and Matrimonial Office of the Supreme Court of Northern Ireland. 
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power to make appropriate regulations for such deposits and 
registration in England and Wales and until this is done the scheme will 
not come into operation nor will we be wiser as to what exactly is to be 
registered. Is it to be more than just the names and addresses of the 
testator and witnesses and the date of the will? Regulations will also 
no doubt make it clear whether it is the will itself or a copy that will 
be accepted for deposit and registration and whether codicils will be 
subject to the same arrangements. For the purposes of the Basle 
Convention the “‘ registering authorities ’’ will answer requests for 
information from the national bodies of other “* Contracting States.” 
Frankly as the scheme is entirely voluntary one does not anticipate 
widespread use of the facilities except in the case of the testator with 
interests abroad. Most solicitors will be unlikely to depart from their 
own individual methods of looking after testators’ wills. 


The International Will 

Sections 27 to 28 give formal validity to wills which comply with the 
formalities of an ‘‘ International Will” as laid down by the 1974 
UNIDROIT Convention.®? Such wills will be recognised as valid in any 
of the contracting states. The form of the international will is similar 
to the English will but: with some important differences from the 
provisions in the new section 9: the will must be witnessed by two 
witnesses and ‘‘a person authorised to act in connection with inter- 
national wills ’’ 58; the testator must declare in their presence that the 
document is his will and that he knows its contents; signatures are to 
be placed at the end of the will; and the authorised person must attach 
a certificate to the will declaring that the formalities have been complied 
with. English testators will thus be able to make valid wills under two 
different sets of formalities, section 9 and the international will 
formalities. As the latter are more onerous one can assume that they 
are unlikely to be used except by testators with interests abroad. The 
international will is presumably designed for the international man (or 
woman). 

ANDREW BORKOWSKI* 
KEITH STANTON* 


5? Uniform Law on the form of an International Will. 

58 In the U.K. solicitors and notaries public: s. 28 (1). 

* Lecturers in Law, University of Bristol. We would like to thank David Feldman and 
Chris Sherrin of the Faculty of Law, University of Bristol for some useful suggestions. 
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ULTRA VIRES IN MODERN CoMPANY LAW 


IT is an elementary rule of English company law that capital must not 
be returned to shareholders otherwise than in a proper winding up or 
on an authorised reduction of capital. The principle has now been 
underscored by the Companies Acts 1980 and 1981,! though their 
provisions about a company’s purchase, and provision of financial 
assistance relating to a purchase, of its own shares may be thought to 
“ give rise to some measure of anxiety ” ? as to whether Parliament has 
always paid more than lip service to it in practice.* Such a distribution 
of capital being “ not permitted by law,” is “ ultra vires and void.” 4 

The phrase “‘ ultra vires” is there used in a generically different 
manner from its ordinary use to describe an “ ultra vires ’’ transaction. 
In the first case, the company has offended the very principles of law 
concerning capital; in the second, it might have had objects in its 
memorandum to give it the necessary capacity to enter the transaction, 
but it did not. The similarity lies in the fact that in neither case can the 
shareholders, even unanimously, cure the defect. The House of Lords 
adopted that interpretation of the ordinary ultra vires principle on legal 
capacity in 1875 in part because the judges wished to control the user of 
capital raised by companies which were permitted to employ the device 
of limited liability, a principle hitherto ‘‘ wholly unknown in the general 
conduct of mercantile affairs in this country.” > Legislation has 
sometimes amended this ultra vires doctrine without adequate attention 
to the principles about capital to which it is intimately related.® 
Although it may be a “‘ misapprehension ” to say that directors “ owe 
a duty ” in law directly to the creditors to “ keep the contributed 
capital of the company intact,” 7 still those who deal with a company 
have a “right to rely on the capital remaining undiminished ” by 
improper impoverishment,® and are “ entitled to have the capital kept 
intact,” ® within the stated objects of the enterprise. 


l See especially ss. 14-16, 20-31, 34-38, 39-45 of the 1980 Act; ss. 36-62, 84-85, of the 
1981 Act. 

2 Fox “ Companies Purchasing Their Own Shares ” [1980] J.B.L. 271, 274 (on the 
1980 Bill). 

3 See especially the coach and horses driven through the principle by s. 42 (3) (4) of the 
Companies Act 1981, which allow its assets to be used to purchase its own shares as an 
“ incidental ’’ part of a “ larger ” purpose even where, apparently, the ‘‘ larger ’’ purpose 
is not the “ principal ’’ purpose. This ‘‘ obscure phrase ” might ‘' permit objectionable 
asset-stripping operations ’’: Leigh and Edey, Companies Act 1981 (1981), para. 224. On 
the undesirability of the ‘‘ purpose *™ test, see Instone [1979] J.B.L. 99, 105-108. 

4 Australasian Oil Exploration Ltd. v. Lachberg (1958) 101 C.L.R. 119, 132. 

5 Lord Hatherley, Ashbury Carriage Co. v. Riche (1875) L.R. 7 H.L. 653, 684. The 
Companies Act 1862, s. 12, forbade alterations in the objects. 

8 See s. 5 of the Companies Act 1948 (change of objects) and, above all, s. 9 (1) of the 
European Communities Act 1972 (transactions with outsiders). 

7 Buckley L.J., Re Horsley & Weight Ltd. [1982] 3 W.L.R. 431, 442. 

8 Lord Herschell, Trevor v. Whitworth (1887) 12 A.C. 409, 415; Buckley L.J. Re Horsley 
& Weight Ltd., above. 

® Re Halt Garage Ltd. [1982] 3 All E.R. 1016, 1039, per Oliver J. 
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The need to develop the ultra vires doctrine with due regard to this 
context is illustrated by four recent decisions: Re Horsley & Weight 
Ltd; Re Halt Garage Ltd.” (at last rescued from unreported oblivion); 
-Rolled Steel Products (Holdings) Ltd. v. British Steel Corpn.’*;, and 
International Sales and Agencies Ltd. v. Marcus.7®? A note can do no 
more than briefly indicate the nature of the litigation and summarise 
the main facts and points of principle raised in these judgments that are 
of profound importance for company lawyers. 

In Horsley & Weight, one express object allowed the company to pay 
pensions to directors and past directors. The company was run 
informally by three shareholders. Of these, X and his son (the two 
effective directors) agreed with the respondent (a wholly inactive 
director) that the respondent should be paid a pension on his retirement. 
The liquidator now alleged this was ultra vires since the power to pay 
the pension and its exercise could not benefit the company. But the 
Court of Appeal held (i) that the express object made the pension intra 
vires whether or not it was of any benefit to the company; and (ii) that, 
in the absence of misfeasance, the unanimous informal assent of all 
the shareholders bound the company. In Halt, H. and his wife, W., 
owned all the issued share capital, and were the directors, of a company 
that had an express power to grant remuneration to directors in such 
amount as the general meeting determined (including moneys for mere 
assumption of office). They determined the sums to be paid. W. became 
ill but continued to receive her director’s fees for three years, even when 
the company was insolvent (such sums now coming from capital). The 
liquidator claimed some of the payments to H. and W., as gratuitous 
payments out of capital—a claim, which if it had succeeded in full, 
would have put at risk the directors’ fees in many a company where 
profits had disappeared in the recession. Oliver J. held that (i) in the 
absence of fraud, such payments under express powers of the objects 
clause were not to be tested by reference to any “ benefit to the 
company ” so long as they were “ genuine ” and not a “ dressed up 
cift to a shareholder out of capital ’’; thus, (i1) the payments to H. were 
valid; but (iii) W. had been so inactive during the relevant period that a 
part of her fees was not to be regarded as “ genuine ’’ remuneration; and 
that part amounted to payments that were ultra vires. 

In Rolled Steel the objects of R.S.P. (of which S. was a director and 
majority shareholder) gave it capacity, inter alia: “ To lend and advance 
money ...on such terms as may seem expedient ...and to give 
guarantees and become security ’’ to those dealing with the company 
(cl. 3 (k)). In a series of transactions, R.S.P. purchased land for a steel 
centre; C (to whose rights B.S.C. succeeded) agreed to sell steel to 
S.S. (a company controlled by S.); R.S.P. borrowed from S.S., and S.S. 
borrowed more heavily from C. Later R.S.P. guaranteed debts of S.S. 





10 [1982] 3 W.L.R. 431; [1982] 3 All E.R. 1045 (C.A.). 

11 [1982] 3 All E.R. 1016 (decided by Oliver J. in 1978). The relevant article was in the 
form of reg. 76 of Table A, p. 1024. 

12 [1982] 3 W.L.R. 715 (Vinelott J.). 

13 [1982] 3 All E.R. 551 (Lawson J.). 
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to C. S. did not, as he should have under the articles, disclose to R.S.P.’s 
board his own liability under a personal guarantee given to C. for the 
debts. Vinelott J. ordered the sum to be repaid with interest; the 
guarantee was ultra vires. Clause 3 (k) of the R.S.P.’s objects was not a 
“substantive independent object” but a “ power ancillary ” to its 
objects, available when expedient for them. The directors of R.S.P. had 
not entered into the guarantee to benefit R.S.P., nor would any 
independent board have done so. S. knew that the guarantee was not in 
R.S.P.’s interests; and since C., and therefore B.S.C., knew it was 
given for the purposes of S. and S.S., they could not enforce it. 

In the Marcus case, M. had promised his friend F. (like him a 
shareholder and director) that his debts would be repaid if he died. 
After F.’s death, M. controlled the company and repaid debts to the’ 
‘defendants with cheques drawn on the company’s account. Lawson J. 
held (i) he had broken his duty as‘a director and constructive trustee of 
the corporate assets and the defendants were accountable because they 
had notice of the breach of duty; (ii) the payments were ultra vires, the 
power to draw cheques in the memorandum being ancillary to the 
company’s main objects; (iii) the defendants could not rely upon 
section 9 (1) of the 1972 Act for that section protects innocent parties 
‘* dealing with a company in good faith ” in transactions ‘“‘ decided on 
by the directors °” against the consequences of ultra vires, but not 
guilty recipients of the proceeds of a breach of trust. 


Express and Implied Powers 


Company law has long been bedevilled by the dictum of Eve J. that 
company payments must always be (i) bona fide; (ii) reasonably 
incidental to its business; and (iii) for its benefit and prosperity, 
“whether they be made under an express or implied power.” 14 Where 
the power is implied, those tests clearly do apply. They invalidate 
dispositions which do not benefit the company. But as Pennycuick J. 
made clear in 1970,'* when a disposition is made bona fide pursuant to 
an express object, the test of “‘ benefit and prosperity ” is irrelevant 
(unless that object clause so specifies). The dictum of Eve J. is “ quite 
inappropriate to the scope of express powers.” 1? That is the basic 
doctrine of ultra vires. 


Objects and Powers 


Illogical though it was, however, the attempt by some judges to limit 
even express objects by some “‘ benefit ’’ test was understandable: for a 
rigorous application of.the basic doctrine would permit the talented 
draftsman to so draft the memorandum as. to allow the “ lunatic 





14 Re Lee Behrens.[1932] 2 Ch. 46, 51-52 (emphasis supplied). 

15 See the Marcus case [1982] 3 All E.R. 557 applying Lord Dunpark, Thomson v. 
Barke & Co. (Caterers) Ltd., 1975 S.L.T. 67; and Rolled Steel [1982] 3 W.L.R. 735-738. 

18 Charterbridge Corpn. v. Lloyds Bank [1970] Ch. 62. 

17 Buckley L.J., Re Horsley and Weight [1982] 3 W.L.R. 440; so too Cumming-Bruce 
L.J. at p. 442, Templeman L.J. at p. 443. See the full review of the cases by Oliver J., 
Re Halt Garage [1982] 3 All E.R. 1024-1032; and Rolled Steel [1982] 3 W.L.R. 726-735. 
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director’? made famous by Bowen L.J. to fritter the assets away.’® 
Indeed, subjectively worded objects clauses have been accepted, (e.g. 
anything which in the directors’ opinion is desirable). So has a clause 
permitting a company to do everything that a capitalist can lawfully 
do.!? In Re Introductions Ltd., the company’s express objects included 
a separate clause (to be “ construed independently ’’): “ To borrow or 
raise money in such manner as the company shall think fit’’; but 
borrowing for pig-breeding was held to be ultra vires because that 
enterprise did not fall within any of its purposes. Harman L.J. placed 
a metaphysical limit upon draftsmen: 
“you cannot have an object to do every mortal thing you want 
because that is to have no object at all . . .a power or object . . . to 
borrow cannot mean something in the air, borrowing is not an end 
in itself and must be for some purpose of the company... you 
cannot convert a power into an object merely by saying so,” 2 


This proposition is clearly at odds with the basic doctrine on express 
objects. Why should a company not have an object to borrow money, 
intending to keep it out of circulation in what it sees as the national 
interest? 24 The 1982 cases do not give a clear answer. The Court of 
Appeal states that a company can have objects that are charitable or 
philanthropic or “ whatever the original incorporators wish, provided 
that they are legal.” ?? Is an object which permits everything legal, as 
some of the authorities suggest? 23 Vinelott J. appeared to agree with 
Harman L.J.*4 that it is not; and the Court of Appeal added that some 
common form “ objects ” (for example, power to borrow money) “ are 
by their very nature incapable of standing as independent objects. ... 
Such ‘ objects’ must, by reason of their very nature, be interpreted 
merely as powers incidental.to the true objects.of the company and 
must not be so treated notwithstanding the presence of a separate 
objects clause.” 2° As a matter of language, that is not self-evident; but 
it may be good legal policy if the ultra vires doctrine is to survive at all. 

But the same judges have a tendency to explain the Introductions 
problem according to the basic doctrine, as being “ always a question of 
construction,” because ‘‘ borrowing and lending moneys are activities 
capable of being pursued as independent objects—for instance in the 
case of a bank.” 26 The judgments demonstrate how the “ construction ” 


18 Hutton vy. W. Cork Ry. (1883) 23 Ch.D. 654; see Oliver J. on the special character of 
that company in Halt [1982] 3 All E.R. 1025-1028. $ 

19 Respectively Bell Houses Ltd. v. City Wall Properties [1966] 2 Q.B. 656; Newstead 
v. Frost [1980] 1 All E.R. 363; R. Baxt (1971) 20 I.C.L.Q. 301. Subjective words in an 
ancillary clause cannot extend its scope, and may restrict it: Rolled Steel [1982] 3 W.L.R. 
735-736. 

20 Re Introductions Ltd. [1970] 1 Ch. 199, 209-211. 

21 See Wedderburn (1966) 29 M.L.R. 563, 565; cf. B. Pettet (1981) 97 L.Q.R. 15, 18 on 
Newstead v. Frost, above. 

22 Buckley L.J., Re. Horsley & Weight [1982] 3 W.L.R. 438 (emphasis supplied). 

23 See note 19, the Bell Houses and Newstead decision, the former disapproving the 
dicta in Re Crown Bank Ltd. (1890) 44 Ch.D. 634. 

24 In Rolled Steel [1982] 3 W.L.R. 722-723. 

25 Buckley L.J., note 22 at p. 437 above. 

26 Vinelott J. in Rolled Steel, above at p. 732. Sce too Oliver J. in Halt [1982] 3 AIl E.R. 
1032: Introductions “ was a question of construction.” 
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of the objects can be used to express judicial policy towards protecting 
the assets (above all capital) by restricting the range of the express 
powers to “ genuine ” transactions (Re Halt Garage), or by severely 
restricting, by use of the “ benefit ”? test, the exercise of implied or 
ancillary powers (the Rolled Steel and Marcus cases). If the depletion 
of assets is thought reasonable, the express objects are construed at 
their face value (Horsley & Weight), but if not, even an express, separate 
“ object ” is downgraded to a “ power ” (Introductions). 


Gifts and Benefit to the Company 


Clearly then, gifts of corporate assets made under implied or ancillary 
powers must be both bona fide and of benefit to and for the prosperity 
of the company.?’ But what of gifts under express powers? The 
Charterbridge decision 1 had been thought to permit any gift falling 
within the express objects. But the courts show signs of limiting that 
inevitable conclusion, to the extent that “ distinctive principles ?” are 
said to apply “ to gratuitous dispositions of the companies’ assets ” 28— 
at any rate for “ trading companies.” Thus, dispositions that appear to 
fall within the express objects may be said to be “ not genuine ” or a 
“sham.” 29 

But there is a more difficult problem, one that takes the issues deeper 
into the vitals of company law. Suppose the “ gift ” is to be tested by 
whether it is of “ benefit’ to the interests of the company. Still the 
interests of the company are normally said to be not those of “ the 
company as a commercial entity ’’ but of ‘‘ the corporators as a general 
body.” 3 So, where the same persons are directors and shareholders 
(or the majority shareholders) is the ‘‘ benefit ” test little more than a 
“ meaningless ” demand that they must properly consider primarily 
their own interests? 31 


Reduction of Capital and Gifts 


Having posed it, Oliver J. in Re Halt Garage was able to avoid the 
problem. If the payment (or part of it) to the wife was not “ genuine ” 
remuneration to the director/shareholder, since the company had made 
no profits it could have been nothing other than an “ illegal return of 
capital to a shareholder.” His decision was based, therefore, upon the 


eee ULU 

27 Huttonv. W. Cork Ry. (1883) 23 Ch.D. 654; Parke v. Daily News Ltd. [1962] Ch. 929. 

28 Oliver J. in Halt [1982] 3 All E.R. 1032. See too p. 1034 where he suggests that 
Russell L.J, thought the “ benefit ” test applies even to express powers: Re Introductions 
[1970] Ch. 211. 

28 Ibid. (“ genuineness ” and lack of bona fides not being, semble, the same thing: 
p. 1043), explaining Re Roith [1967] 1 All E.R. 427, a decision doubted by Buckley L.J., 
Re Horsley & Weight [1982] 3 W.L.R. 440 (unless the transaction there was “ a facade Ne 
The latter decision surely turned on breach of duty by the directors in failing to consider 
the company’s interests at all: Wedderburn (1967) 30 M.L.R. 566; cf. Oliver J. [1982] 3 All 
E.R. 1037. 

30 Evershed M.R., Greenhalgh v. Arderne Cinemas [1951] Ch. 286, 291; Parke v. 
Daily News [1962] Ch. 927, 923. But today statute has added the interests of employees 
(s. 46 of the Companies Act 1980), and the courts have added those of the creditors: 
Lourho Ltd. v. Shell Petroleum [1980] 1 W.L.R. 627, 634, per Lord Diplock. 

31 Oliver J. [1982] 3 All E.R. 1039. 
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f 
wider rule about capital.3? But the ultra vires. element was still required ‘ 
in order to oust the objects clause which expressly sanctioned payments 
to directors; for there is no principle of law (or even any presumption) 
prohibiting payment of directors’ fees out of capital. Directors of 
companies falling on bad times are not legally Preah from taking 
remuneration. 

So if the wife had not been a shareholder in the Halt case (when the 
rule prohibiting return of capital to shareholders:could not apply) 
would the decision have been different? Not, it is submitted, if the 
payments were not “‘ genuine.” Payments to directors that were “‘ gifts 
dressed up ” as remuneration would be ultra vires, at any rate unless 
some object or power made them justifiable as otherwise promoting the 
company’s prosperity and benefit.** Ultra vires as a doctrine can here 
protect the assets in a manner logically complementary to the capital 
rule. Without it, that rule could easily be outflanked. 


The Company’s Interests and Majority Rule 


Which brings us back to the “ benefit ° or the ‘‘ interests of the 
company.” It is fundamental that shareholders are allowed to vote in 
their own selfish interest in a general meeting,*4 and that they owe, in 
so doing, no fiduciary duty to the company.* They can even by majority 
ratify and cure their own acts done as directors in breach of fiduciary 
duty,®* so long as they have not acted with lack of honesty or mis- 
appropriated corporate assets. or opportunities 3” or infringed an 
overriding right of the minority. This last exception has caused great 
difficulty. Some see it as including a “‘ fraud on the minority ’’ where the 
majority has not considered the “interests of a hypothetical neutral 
member.” 38 Some judges have even struck down the majority’s vote 
(quite apart from any statutory jurisdiction) 3 merely because they 
found it ‘‘ oppressive ’’ on a minority or “‘ unconscionable,” 4° decisions 
apparently contrary to fundamental principle. 

The present cases, moreover, illustrate the strength of the cases based 





82 Tbid: shareholders must not use their power to assess directors’ remuneration as “a 
cloak for making payments out of capital to the shareholders as such.” 

3 Like the “ dressed up gift ” in Ridge Securities v. I.R.C. [1964] 1 All E.R. 275. 

34 North-West Transportation v. Beatty (1887) 12 App.Cas. 589; Northern Counties 
Securities v. Jackson & Steeple [1974] 2 All E.R. 625; Harris v. Harris, 1936 S.C. 183; 
Peters’ American Delicacy Co. Ltd. v., Heath (1939) 61 C.L.R. 457, 482, 504, 512. 
Class meetings involve different considerations: Re Holder Investment Trust [1971] 
1 W.L.R. 583. 

85 Phillips v. Manufacturers’ Securities (1917) 86 L.J.Ch. 305; Re Halt Garage, above, 
at p. 1036. 

$a Grant v. U.K. Switchback Rys: (1880) 40 Ch.D. 135; North-West Transportation v. 
Beatty, above; Burland v. Earle [1902] A.C. 83, 93; Foster v. Foster [1916] 1 Ch. 532. 

7 Cook v. Deeks [1916] 1 A.C. 554; Burland v. Earle, above. 

38 Gower, Modern Company Law (4th ed. 1979), p. 629, n. 97; see too pp. 615-622. 

39% Parliament clearly does not trust to any common law principle barring interested 
shareholders from voting to their own advantage: see ss. 47 (9), 55 (7) of the Companies 
Act 1981. 

40 Clemens v. Clemens [1976] 2 All E.R. 268 (criticised Joffe (1977) 40 M.L.R. 71 ‘ cited 
but not explained in Halt, above, at p. 1036); Prudential Assurance Ltd. v. Newman 
Industries (No. 2) [1981] Ch. 257, 307 (criticised Wedderburn (1981) 44 M.L.R. 202, 
207-209); reversed [1982] Ch. 204, C.A., on other grounds. 
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on the Parker and Cooper Ltd. v. Reading * principle: that the 
unamimous consent of all shareholders binds the company though 
given informally, even (for some purposes) when statute specifies formal 
resolution.*2 Such assent given bona fide can cure the directors’ 
failure to observe procedures under the articles or a breach of duty 
that makes them accountable in personam, even where the shareholders 
include, or are, the directors.** If all the shareholders agree, then, are 
the directors effectively freed from constraint under this heading? 

The four new decisions disclose the nagging doubts that judges often 
suffer in this area. Cumming-Bruce L.J. would have been “ surprised,” 
and Templeman L.J. “ sorry,” if the directors in Horsley & Weight 
could have ratified as shareholders their acts as directors if those had 
amounted to “ gross negligence’’ (even though intra vires and not 
fraudulent).44 But why? Surely it is “‘trite law” and a “ common- 
place ” that directors can obtain “ absolution and forgiveness of their 
sins ” through ratification in shareholders’ meetings at which they vote 
and make full disclosure ““—a fortiori if all the shareholders agree. 

As so often, therefore, we are led to that heart of company law: the 
scope of shareholder-control and shareholders’ “‘ majority rule,” the 
principle which also flowed from two other sources into that mysterious 
jand “the Rule in Foss v. Harbottle.” This area the Court of Appeal 
recently refused to map *°; but we have for long known that “‘ the limits 
of that Rule lie along the boundaries of majority rule.” 4” The limits on 
majority rule must also interconnect with the legal meaning of the 
“ interests of the company.” 


New Departures ? 


Oliver J. appreciated that the capital rule and the ultra vires doctrine 
did not exhaust those limits. There were other cases where the majority 
still could not bind the minority.4® But instead of clarifying them, he 
struck out on new paths, suggesting that some of the classical ultra vires 
cases were not about capacity at all, but really involved arguments 
about breach of duty by directors or “‘ abuse of power.” 4° Others, he 
said, were explicable not in terms of capacity but of (undefined) limits 


41 [1926] Ch. 975; Re Duomatic [1969] Ch. 365 adds that consent of those entitled to 
vote is enough. 

42 Cane v. Jones [1981] 1 All E.R. 533 (special resolution to alter articles, s. 10 of the 
Companies Act 1948); but statutory demands for disclosure to all members is not satisfied 
by the assent only of voting members: Re Duomatic, above. 

43 Re Horsley & Weight [1982] 3 W.L.R. 442, 443; Oliver J., Re Halt Garage [1982] 
3 All E.R. 1024, 1037; the Rolled Steel case [1982] 3 W.L.R. 726. 

44 [1982] 3 W.L.R. at pp. 443, 444. 

45 Harman L.J., Bamford v. Bamford [1970] Ch. 212, 218; note 36, above. 

46 Prudential Assurance v. Newman Industries Ltd. (No. 2) [1982] Ch. 204. 

47 Wedderburn [1957] Camb.L.J. 194, 198. 

48 Re Halt Garage [1982] 3 All E.R. 1035-1036, citing especially Vaughan Williams 
L.J. in Koye v. Croydon Tramways Ltd. [1898] 1 Ch. 358, 374-375. For a different path from 
the same point of departure see [1957] Camb.L.J. pp. 199 et seg. The phrase “ ultra vires 
the majority ” is not helpful. 

49 Parke v. Daily News [1962] Ch. 927; Henderson v. Bank of Australasia (1888) 40 
Ch.D. 170; Hampson v. Price’s Patent Candle (1876) 45 L.J.Ch. 437; Hutton v. W. Cork 
Ry., above. - 
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on the power of a majority to bind the minority. Many of those cases 
seem not to fit that readjustment. He went on immediately to make the 
novel suggestion that in the first type of case the phrase “* benefit to 
the company ” meant benefit not to the corporators as a general body 
but to ‘‘ the company as a corporate entity.” ^ Hitherto it has been 
“clear” that directors are not expected to act for the ‘* economic 
advantage of the corporate entity.” 5? 

Unhappily, Vinelott J. roamed even further afield.°* The * abuse of 
power ” cases described by Oliver J. were, he thought, ultra vires “ in 
the wide sense,” different from cases on mere breach of directors’ duty 
or limitations on the majority’s voting powers, but severable from 
traditional ultra vires “ in the narrow sense ”° where a transaction was 
always “ void.” The former cases, where a power is used for an 
impermissible purpose, were transactions which were not strictly void 
because they might “ confer rights on a third party ”? who dealt in good 
faith, for value and without notice of the purpose of the transaction 
which was ostensibly within the powers of the company. Such third 
party rights are said to be “ anomalous.” 54 

But no such new categories are needed to explain these cases for they 
surely stem from the root principles of constructive notice which all 
third parties have of the memorandum.” Where the transaction is quite 
outside the express or implied objects or powers, no third party can 
deny his constructive knowledge. Where the transaction is apparently 
intra vires, no constructive notice of the company’s hidden purposes 
affects him. But if he actually knows of the purpose, his constructive 
knowledge of the objects turns the transaction into one necessarily 
ultra vires as regards him. Certainly the new categories of Vinelott J. 
are not needed now that a third party “‘ dealing ’’’ with a company in 
good faith is, in a “ transaction decided on by the directors,” not 
affected by such notice by reason of section 9 of the European 
Communities Act 1972.5* But the heterodox and provoking concept of 
the “ company’s interests ’’ suggested by Oliver J. will be of profound 
importance if sustained in future decisions. 


kS 


Third Parties l 


The unsatisfactory nature of the 1972 Act is illustrated in these 
judgments. In the Marcus case,5” Lawson J., who rightly construed the 





50 Re Roith [1967] 1 All E.R. 427; Re Lee Behrens, above; Ridge Securities v. I.R.C. 
[1964] 1 All E.R. 275; and the Charterbridge case, above. But except for Re Roith (which 
was a directors’ duty case), these judgments are on their face concerned with ultra vires 
and capacity. 

51 [1982] 3 All E.R. 1035, a phrase normally thought to go wider than the interests of 
shareholders, creditors and employees. 

52 Gower, op. cit. p. 577; and see above, note 30. 

53 In Rolled Steel [1982] 3 W.L.R. 733-735. 

54 Gower, op. cit. p. 173; illustrated in such cases as Re Jon Beauforte [1953] Ch. 131 
and Re David Payne [1902] 2 Ch. 608; cf. Baxter [1970] Camb.L.J. 280. 

55 Ernest v. Nicholls (1857) 6 H.L.C. 401. 

56 As he and Oliver J. both recognised, respectively [1982] 3 W.L.R. 735; [1982] 3 All 
E.R. 1032. 

57 On what follows see [1982] 3 All E.R. 558-560. 
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section in the light of Directive 68/151, held that a party receiving 
moneys with notice of directors’ breach of trust could not be “ in good 
faith,” and that section 9 did not have any effect upon the doctrines of 
constructive trust. More questionably, he held that the third party 
there had not had “‘ dealings ” with the company, only “ dealings ” 
with the “* sole effective director” with “‘ actual authority ” to act for 
the company, who had used the company’s cheques “ as a vehicle ” for 
his breach of duty. This finding surely infringes the principles of 
Salomon v. Salomon. How can the “ dealing ” with the principal be 
ignored if the agent has valid, actual authority ? Neither he nor Oliver J. 
decided whether a recipient of a gift is a person “‘ dealing ” with the 
company.® Lawson J. did think, however, that a transaction authorised 
by a sole, effective director was “‘ decided on by the directors ” and 
within section 9. This is perhaps the best that can be done with a statute 
that had to be drafted in accordance with a Directive based upon quite 
different principles of some European company law systems that include 
the concept of a person or persons who are “‘ organs ” of the company. 
Finally, he based the liability of the third party in Marcus on actual 
knowledge; but he would have been prepared to reach the same 
conclusion if there had been no more than imputed or even constructive 
` notice. Knowledge of want of probity may apply to those who assist in 
breach of trust; but it is not required to make liable those who receive 
the trust property for their own use.*! Moreover, he was prepared to 
allow the plaintiff to recover the money paid ultra vires as money had 
and received from the defendants who as volunteers had received what 
they knew was the money of another.** The judgment, though, throws 
little light upon the vexed relationship between ultra vires and remedies 
based on restitution or quasi-contract. 


Company Law and ultra vires 


These decisions show that it is time for the legislature to face up to 
its responsibilities in company law. There must be no more spraying of 
clauses into Companies Bills introduced to honour E.E.C. Directives 
during their frenzied passage through Parliament, like some myopic 





8 [1897] A.C. 22, where the House of Lords rejected the Court of Appeal’s analysis 
that the company was a mere agent, trustee or instrument of the controller. 

59 Oliver J. [1982] 3 All E.R. 1039-1040 seems to favour the suggestion in Gore Brown 
Companies (43rd ed.), para. 3-16, that gifts are not dealings. Sed quaere: the reasoning of 
Prentice (1973) 89 L.Q.R. 518, 525, seems preferable and equally in accordance with the 
Directive. 

80 As opposed to an “ agent,” which the English director essentially remains. See on 
the Vorstand and President-Directeur General: H. Wiirdinger, German Company Law 
(1974), pp. 38 et seq; J. Le Gall, French Company Law (1974) p. 137 et. seg; P. Van 
Ommeslaghe, Le Régime des Societes par Actions et leur Administration en Droit Comparé 
(1960), pp. 267 et seq; F. Kübler Gesellschaftsrecht (1981), pp. 182 et seq; and C. de 
Hoghton (ed.), The Company Law Structure and Reform in Eleven Countries (1970), 
Pt. III (1). 

61 [1982] 3 All E.R. 557-558, applying the authorities discussed in Belmont Finance 
Corpn. v. Williams Furniture Ltd. [1980] 1 All E.R. 393. 

62 Ibid. pp. 560-561, applying Reckitt v. Barnett Pembroke & Slater [1929] A.C. 176; 
Sinclair v. Brougham [1914] A.C. 1398; Goff & Jones, Law of Restitution (2nd ed., 1978), 
pp. 363-364. 
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artist racing to reach a deadline. The tasks are twofold. First, to 
construct an ultra vires doctrine which makes sense alongside intelligible 
principles about capital, the company’s “ interests,” directors’ duties 
and majority shareholders’ rule. Secondly, to decide the policy. 
Company law will by 1990 become an intensely political subject. Either 
it can aim to adopt a modified doctrine of ultra vires to protect the 
corporate assets for creditors, investors and society from the power of 
controllers and their army of draftsmen, and, in so doing, to preserve 
(or extend) obligations that condition the social privilege of limited 
liability.63 Or it can jettison the controls, as some would now have it 
jettison the ‘ disclosure’? philosophy,®* join the rush into a market 
ideology, and follow the fashionable trend towards abolition of ultra 
vires. Is it not odd that cases involving a few thousand pounds °° gave 
rise to these complicated judgments, when the eye of the law scarcely 
flickered at the failure of an airline company to the tune of £250 
million? 
W. 


EXPANDING CONTRACTS? 


IN 1974, when the Privy Council wanted to subject a consignee of goods 
to burdensome terms which were contained in a contract of carriage 
to which he was not a party, it did so by constructing a secondary 
contract, containing equivalent terms, to which he was a party.! We 
were told that our superficially technical or schematic doctrine of 
contract was tempered by a practical approach which, in effect, 
discovered contracts where on a literal analysis none might be thought 
to exist.? In 1982, when the House of Lords wanted to award damages 
for the misperformance of a construction sub-contract to a plaintiff 
who was not party to that contract, it did so by allowing him an 
action in negligence against. the defaulting contractor.’ In effect, the 
defendant’s entry into that contract brought into being a duty of care 
on his part towards a non-party, who could sue, if that duty were 
broken, for losses caused to bim by a failure to provide the expected 
contractual benefit. The result is not only to enhance the rights of 
non-contractual victims of breaches of contract, but to cast further 


63 See the valuable Chaps. 5 and 9 in M. Chesterman, Small Business (2nd ed., 1982) 
and the reassessment of the large corporation in E. Herman, Corporate Controi, Cor porate 
Power (1981) esp. Chap. 7. 

64 See the arguments in this direction by L. Sealy, “ Company Law for Tomorrow’s 
World ” (1981) 2 Co. Law 195, and “ The Disclosure Philosophy and Company Law 
Reform ” (1981) 2 Co. Law 51. 

85 See Gower, op. cit. pp. 179-180 (Canada); and recently Y. Danziger (1982) 3 Co. 
Law 236 (Israel); Ashe (1980) 1 Co. Law 161 (Ireland). 

68 Some £10,000 in Horsley & Weight and Halt; £30,000 in Marcus. In Rolled Steel 
the sum was larger, about £400,000. 

1 New Zealand Shipping Co. Ltd. v. A. N. Satterthwaite & Co. Ltd. [1975] A.C. 154. 

2 Ibid. at p. 167, per Lord Wilberforce; see also Woodar Investment Development Ltd. v. 
Wimpey Construction U.K. Ltd. [1980] 1 W.L.R. 277. 

3 Junior Books Ltd. v. Veitchi Co. Ltd. [1982] 3 W.L.R. 477. 

4 See Ross v. Caunters [1980] Ch. 297; Yianni v. Edwin Evans & Sons [1982] Q.B. 438. 
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doubt upon the traditional division between contract and tort. Four 
years ago, Professor Atiyah showed that the “‘ great divide ’’ between 
duties which are voluntarily assumed (contract) and duties which are 
imposed by law (tort) over-simplified our law of obligations. Both 
types of duty almost invariably arise from some voluntary act of the 
defendant, be it promise, statement or deed, which brings him into a 
relationship with the plaintiff from which duties are exacted. In 
Professor Atiyah’s view “‘a more adequate and unifying conceptual 
structure for the law of obligations can be built around the inter- 
relationship between the concepts of reciprocal benefits, acts of 
reasonable reliance, and voluntary human conduct.” ® The decision of 
the House of Lords in- Junior Books Ltd. v. Veitchi Co. Ltd." discloses 
some recognition of this fundamental unity and suggests that, to some 
degree, our law of civil obligations is moving towards a common theory 
of liability founded upon the notion of undertaking, in the sense 
described by Beale: “‘ An undertaking is the entrance of two parties 
into such relationship as that one party, on account of that bare 
relationship, has a new duty to perform towards the other: he undertakes 
a new duty.” 8 

It may follow from such a theory that, when the original act of entry 
is voluntarily made, the circumstances of its occurrence can regulate the 
scope of the resulting duty, even where those circumstances take the 
form of contractual assumptions or renunciations of responsibility and 
the plaintiff, or victim, is a stranger to that contract. This, we submit, is 
the primary significance of Junior Books: its acknowledgment, even in a 
limited way, that duties in contract and tort may share a common 
genesis and may interact upon one another in determining their 
respective extent.” Thus a contract may provide the source of tortious 
duties to the parties’ non-contractual neighbours, allowing enforcement 
even in traditionally “ contractual” areas of economic loss and 
expectation benefit; and the very terms of that contract may negate or 
circumscribe those tortious duties in a characteristically (but no longer, 
it seems, exclusively) “ contractual ” manner. 

The assumed facts of the case 1° were that in 1969-70 a firm of builders 
constructed a factory for the pursuers at Grangemouth. A composition 
floor in the main production area of that factory was mixed and laid by 
the defenders, a specialist firm nominated as sub-contractors for this 
purpose by the pursuers through their architects. Owing, it was said, to 
the negligence of the defenders, the floor was so defective that within 
two years it began to crack up. There was no suggestion that the floor 
was a danger to health or safety, nor that any other property of the 





š “ Contracts, Promises and the Law of Obligations,” (1978) 94 L.Q.R. 193, 223. 
Ibid. 

? Note 3, above. 

8 “ Gratuitous Undertakings ” (1891-92) 5 Harv.L.Rev. 222. See also Tay (1966) 5 
Sydney L.Rev. 239. 

® Cf. Johnson Matthey & Co. Ltd. v. Constantine Terminals Ltd. [1976] 2 Lloyd’s Rep. 


215. 
10 The appeal was on a preliminary point of law, namely, whether or not the pursuers’ 


averments disclosed a cause of action. 
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pursuers was at risk, but it clearly needed to be replaced. For reasons 
which were unexplained, the pursuers sought to recover the cost of 
replacement," not from the main contractors on the building contract," 
but directly from the sub-contractors by an action in delict, the relevant 
principles of which were accepted on all sides as identical to those of the 
English tort of negligence. 

The defenders did not seek to deny that they owed a duty to the main 
client, but founded their defence rather upon the scope of that duty. 
This was limited, they claimed, to not producing carelessly something 
“ so defective that, when used or consumed in the way in which it was 
intended to be, it gives rise to a danger of physical damage to persons or 
their property, other than the product concerned itself.” 1° A duty 
restricted in this way, according to the defenders, was all that could be 
derived from Donoghue v. Stevenson.‘4 However, a majority of the 
House of Lords held that economic loss 16 may itself found an action 
wherever there is sufficient “‘ proximity’’ between the parties, a 
requirement amply fulfilled in the present case. As Lord Fraser of 
Tullybelton and Lord Roskill both observed, the relationship was as 
close as it could be short of actual privity of contract; the defenders, as 
specialists nominated by the pursuers, must have known that their skill, 
knowledge and experience were being relied upon; and the loss suffered 
by the pursuers was a direct and foreseeable consequence of the 
defenders’ negligence. Further, while Lord Fraser doubted whether 
actual knowledge by the defenders of the person likely to suffer 
economic loss through his negligence was a relevant test of liability,!’ 
it was one which would in any case be satisfied on the present facts. 

In reaching this decision, and in thus significantly extending the ambit 
of the general duty of care, a majority at least of the House of Lords 
showed awareness of the difficulties inherent in assessing the appropriate 
standard to be applied. As Lord Fraser explained: “ A manufacturer’s 
duty to take care not to make a product that is dangerous sets a standard 


11 Including substantial consequential losses incurred during the period of replacement, 
such as lost profits and wasted wages. 

12 It may be that the main contractors were not worth suing, or possibly that the main 
contract effectively excluded their liability. It is even possible that, by virtue of the terms 
of one or both of the contracts (neither of which was before the House), the main 
contractors were not responsible for the default of the sub-contractors: see Gloucestershire 
C.C. v. Richardson [1969] 1 A.C. 480; Norta Wallpapers Ltd. v. John Sisk & Sons Ltd. 
[1978] LR. 114. 

13 [1982] 3 W.L.R. 477, 500, per Lord Brandon. 

14 [1932] A.C. 562. 

15 Lords Fraser, Russell and Roskill. Lord Keith concurred in the decision but on the 
different (and, it is submitted, insupportable) ground that the pursuers were entitled to 
recover the cost of averting economic losses (the increased maintenance burden imposed 
by a defective floor) which would themselves have been recoverable. Sed quaere? 

16 The House was unanimous in regarding the instant loss as purely an economic one, 
while bestowing its apparent approval upon the “ defective building ’’ cases (Dutton v. 
Bognor Regis U.D.C. [1972] 1 Q.B. 373; Batty v. Metropolitan Realisations Ltd. [1978] 
1 Q.B. 559; Bowen v. Paramount Builders (Hamilton) Ltd. [1977] 1 N.Z.L.R. 394) in which 
deterioration of the building itself was treated as physical damage. The basis of this 
distinction was nowhere made explicit. 

17 As suggested by the High Court of Australia in Caltex Oil (Australia) Pty. Ltd. v. 
The Dredge ‘* Willemstad” (1976) 136 C.L.R. 529. 
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which is, in principle, easy to ascertain. The duty is owed to all who are 
his ‘ neighbours.’ It is imposed upon him by the general law and is in 
addition to his contractual duties to other parties to the contract. It 
cannot be discharged or escaped by pleading that it conflicts with his 
contractual duty. But a duty not to produce a defective article sets a 
standard which is less easily ascertained, because it has to be judged 
largely by reference to the contract.” 18 These difficulties, which were 
previously regarded as too great to permit the imposition of any tortious 
liability upon a sub-contractor,!® were said in Junior Books to point 
rather to the conclusion that the client’s rights should merely be no 
greater than those of the main contractor; thus, if the sub-contract 
specified work of inferior quality, or if it contained relevant exemption 
clauses, these factors should operate upon claims in tort as well as those 
in contract.2° Such an approach appears to confirm the implication 
suggested by Ross v. Caunters,"' that an action in negligence may lie at 
the behest of the intended beneficiary of a contractual obligation albeit 
that the beneficiary is a stranger to the contract in question. 

The reverberations of Junior Books will undoubtedly be felt in fields 
far removed from building contracts, although the speeches delivered 
were far from unanimous in their treatment of some of the more obvious 
implications. Lord Brandon,®* for example, could see no logical way of 
distinguishing the relationship between a client and a ‘sub-contractor 
from that between a manufacturer of products and the ultimate 
consumer or user of those products. Lords Fraser and Roskill, on the 

other hand, both expressed the view that the touchstone of “ proximity ” 
would in normal circumstances suffice to deny the claim of a mere 
consumer.” 

Lord Roskill reinforced this view by drawing an analogy with what is 
now section 14 (3) of the Sale of Goods Act 1979, and by suggesting that 
‘ reliance would not easily be found to exist as between an ultimate 
purchaser of goods and a manufacturer in an everyday consumer case 
“ when it is obvious that in truth the real reliance was upon the 
immediate vendor and not upon the manufacturer.” 24 Since, in his 
view, the proximity requisite to the creation of a duty of care ‘‘ must 
always involve, at least in most cases, some degree of reliance, eee |! 
followed. that a manufacturer and a final user would seldom find 
themselves in a sufficiently proximate relation for a duty akin to that 





18 At pp. 482-483. 

19 See Young & Marten Ltd. v. McManus Childs Ltd. [1969] 1 A.C. 454, 469, per Lord 
Pearce. 

20 Support for this view was not unequivocal: Lord Fraser reserved his opinion on the 
effect which an exemption clause might have on a subsequent owner, and Lord Roskill 
emphasised the absence of any exemption clause on the facts as pleaded. 

21 [1980] Ch. 297. 

22 With whom Lord Keith agreed. 

23 Cf. Standard Chartered Bank Ltd. v. Walker [1982] 1 W.L.R. 1410 in which the 
Court of Appeal indicated that the imposition of a duty of care upon a receiver towards a 
guarantor of a company’s overdraft in no way necessitated the imposition of an equivalent 
duty to each and every creditor of the company. 

24 [1982] 3 W.L.R. 477, 495. 

25 Ibid. 
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owed by the sub-contractors in the instant case to arise. With respect, 
however, there will often, be situations in which this is far from true. 
In many, if not most, everyday consumer purchases the consumer’s real 
reliance will be placed upon the manufacturer, who actively encourages 
the consumer to rely on him by means of advertising campaigns which 
stress the quality and desirability of his product. Reliance upon the 
expertise of the seller is frequently no more than a fiction, adopted to 
preserve the consumer’s remedies under section 14 (3). In any event, 
there seems to be no reason why a purchaser’s reliance upon seller 
and manufacturer should be mutually exclusive, so that reliance 
reposed in the seller should not necessarily debar a complementary 
reliance upon and thus, an action in negligence against, the 
manufacturer.”* In the case of commercial consumers, moreover, the 
assumptions made by Lord Roskill seem even more difficult to sustain. 
Many commercial buyers enjoy a close relationship with individual 
manufacturers and may depend almost exclusively upon their skill and 
expertise in meeting the consumer’s requirements. Examples are the 
nominated supplier of materials under a building contract,2” or the 
specialist producer whose market is limited to a mere handful of 
commercial users. Again, there is the question of finance-leasing. 
Frequently, a prospective lessee will select the goods required from a 
range shown to him by a manufacturer, who then sells them to a bank 
or finance company for leasing to the hirer. In such a case, the hirer’s 
reliance upon his immediate lessor is non-existent whereas his reliance 
upon the original supplier is, if anything, stronger than that placed 
by the pursuers on the defenders in Junior Books. After that decision, 
the supplier’s negligence should be capable of redress by the hirer, even 
though the latter’s injury is purely economic and irrespective of any 
collateral contract between them; but the decision leaves considerable 
doubt as to the form such loss must take to be recoverable. 

The effects, if any, which this decision will have upon the obligations 
of a house-builder to second and subsequent purchasers is largely a 
matter of inference for, while the House of Lords referred on several ‘ 
occasions to both Dutton v. Bognor Regis U.D.C.28 and Anns v. Merton 
L.B.C.,” the limits of those cases were not systematically explored. In 
strict logic, there is of course no justification for treating builders 
differently from manufacturers and the fact that builders were once 
overprivileged *° does not mean that they should become under- 
privileged now. On the other hand, the all-round protection which the 
law affords to the buyers of goods is, in an average case, superior to that 


ee 

26 It is recognised that reliance may be divided between the seller and the buyer himself, 
e.g. Cammell Laird & Co. Lid. v. Manganese Bronze & Brass Co. Ltd. [1934] A.C. 402; 
Ashington Piggeries Ltd. v. Christopher Hill Ltd. [1972] A.C. 441. Likewise, a mis- 
representee may sue for a misrepresentation which constitutes merely one of several 
reasons for his entry into a contract. 

27 Cf. Young & Marten Ltd. v. McManus Childs Ltd. [1969] 1 A.C. 454. 

28 [1972] 1 Q.B. 373. 

29 11978] A.C. 728. 

30 See Bottomley v. Bannister [1932] 1 K.B. 458. 
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offered to the purchaser of a house, so it might be suggested that the 
availability of an action for negligence against the original producer is 
more important in the case of the latter. Such questions did not require 
any specific answers in Junior Books but, when Dutton and Anns were 
referred to, emphasis was placed either on the physical damage to the 
buildings ** or (more authoritatively) on the fact that the economic 
cost was incurred in averting a danger of physical damage for which, had 
‘it occurred, the builder would have been responsible.** In short, this 
latest consideration of Dutton and Anns lends no support to the view 
that a negligent builder is thereby rendered liable for pure diminution 
in value resulting from a non-dangerous defect. 

As for the general rule of non-recoverability in cases of pure economic 
loss, it must with regret be concluded that by frequent mention of 
“ floodgates,” reference to Cardozo J.’s notorious fear of “ liability in 
an indeterminate amount for an indefinite time to an indeterminate 
class ’’ 3 and a vaguely sceptical glance at Spartan Steel and Alloys Ltd. 
v. Martin & Co. (Contractors) Ltd., the House of Lords has deepened 
rather than dispelled the mists which surround this issue. With all due 
respect, the floodgates argument is truly relevant only to cases of what 
Fleming describes as ‘‘ relational interests,” that is, where damage to or 
destruction of something belonging to A ?7 has financial consequences 
for B, who is in some way dependent upon it. In such circumstances it 
may indeed be argued that to allow an action by any or all dependents 
would expose the defendant to an unacceptably wide area of liability 
in respect of a single wrongful act, and that the only sensible way of 
restricting this liability is to rule out those whose dependency is purely 
financial. Where other kinds of ‘“‘ pure economic loss ” are caused, 
however, there is no real fear that a successful outcome of the plaintiff’s 
action will have such a drastic effect, and here the mere mention of 
“ floodgates ” is unfortunate, for it serves to obscure what may on 
occasion be perfectly sound arguments of policy for rejecting the claim. 
In Lambert v. Lewis 38 for example, the underlying issue was whether 
the courts ought to provide for contribution between wrongdoers in 
circumstances where Parliament has not ®°; in Margarine Union v. 
Cambay Prince, the unexpressed doubts were as to whether a 
contractual allocation of risk between A and B should be allowed in 
effect to assign a tort claim against C. It may be queried whether the 





31 Although certain transactions involving buildings contain implied terms as' to 
quality, nothing approaches the wider coverage of the Sale of Goods Act 1979, s. 14. 

32 Per Lord Roskill, at p. 491. Sed quaere, if the defective floor in this case constituted 
pure economic loss? 

33 At p. 484 (Lord Keith); p. 498 (Lord Brandon). 

34 Cf. T. I. Bailey (1981) 131 N.L.J. 671. 5 

35 In Ultramares Corporation v. Touche, 255 N.Y. 170 (1931). 

36 [1973] Q.B. 27. Lord Roskill, at p. 495, merely questioned whether the dissenting 
judgment of Edmund Davies L.J. might not be preferred. 

37 Including A’s own health: see Robertson v. Turnbull, The Times, October 6, 1981 
(H.L.). = 
38 [1980] 2 W.L.R. 299; reversed on other grounds [1982] A.C. 225. 
39 But see now the Civil Liability (Contribution) Act 1978. 
40 [1969] 1 Q.B. 219. 
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wealth of authority cited in those cases did anything to direct the 
attention of the court to what really mattered, or: whether it simply 
resulted in the application of a principle to circumstances far removed 
from its origins. In neither case.was there any real fear of a multiplicity 
of actions, and in both the amount of damages was readily identifiable. 
Small wonder, then, that the House of Lords should doubt the sterile 
adoption of the ‘* pure economic loss ”? bar to recovery in one case,*! 
and that judges at first instance should criticise or refuse to follow the 
other.” 

At the end of the day, Junior Books casts little light upon the recover- 
able forms of economic loss or upon the degree of singularity which a 
plaintiff must show in himself to make such loss recoverable. Its 
importance lies in the fundamental questions it raises about the creation 
of civil obligations. We now appear to have the highest authority for 
the view that one person’s reliance upon another person’s due 
performance of his contract with.a third-party can generate in that 
second person a duty of care towards the first. The implications seem 
extensive and it is by no means clear how far, or in what direction, the 
decision will be developed. 

First, what is the significance of the defendant’s contractual obligation 
in identifying his duty of care towards the non-contractual plaintiff? 
A defendant in an action for negligence will often be simultaneously in 
breach of a contractual obligation towards someone other than the 
plaintiff, but this is normally immaterial to his tortious liability to the 
plaintiff. If, for example, a pedestrian is injured by a carelessly driven 
bus, it avails him naught to show that the driver was in breach of his 
contract of employment, because proximity between the parties can be 
established independently of that contract. Where, on the other hand, 
the plaintiff complains that the defendant’s contractual misperformance 
has resulted in the loss to him of a characteristically' contractual benefit, 
or in economic loss which does not fall within the orthodox area of 
recoverability i in tort, that contract itself may be of considerable value 
in establishing the proximity of the parties and the peculiar identifiability 
of the plaintiff as a likely sufferer from misperformance. This 
propinquity may be further strengthened where the plaintiff can show ' 
that a contract of his own with the defendant’s own contractor was 
foreseeably dependent upon the defendant’s due performance. In such 
a case, all the ingredients enumerated by Professor Atiyah 43—reason- 
able reliance, reciprocal benefit, and voluntary conduct—combine to 
create between plaintiff and defendant the essential conditions upon 
which a binding obligation should be based, and to bring them into a 
proto-contractual relationship from which obligations akin to 

41 [1982] A.C. 225, 278, per Lord Diplock. 

42 Karlshamns Oljefabriker v. Eastport Navigation (The ean [1982] 1 All E.R. 208; 
Schiffahrt und Kohlen G.m.b.H. v. Chelsea Maritime Ltd. (The Irene’s Success) [1982] 1 All 
E.R. 218; The Nea Tyhi [1982] 1 Lloyd’s Rep: 606. There is a vivid contrast between Lord 
Roskill’s ‘observation i in Margarine Union that it would be ‘‘ wrong to introduce into the 
law of tort the concept of [a contractual] passing of risk under a contract for the sale of 


goods ” and the tenor of his speech in Junior Books. 
43 (1978) 94 L.Q.R. 193, 223, above. 
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contractual duties may legitimately be exacted. There is even a form of 
consideration between them, albeit not in the shape of any direct 
payment from the plaintiff to the defendant, which fortifies still further 
the plaintiff’s claim to enforcement. But the point at which a third-party 
contract becomes crucial will not necessarily be reached when it is 
sought to establish the plaintiff’s particular proximity to the defendant 
(in Junior Books, for example, this would have been quite as easy to 
establish if Veitchi had been acting gratuitously: cf. Hedley Byrne 4%). 
That point may rather be reached when it is sought to establish whether 
the defendant was under alpositive legal duty to perform a certain act at 
all. Then the contract might be invoked to establish not only that, 
vis-d-yis the plaintiff, the defendant was obliged to do something, but 
what exactly he was obliged to do. If so, the reasoning in Junior Books 
might appear to sanction the creation of positive duties in tort (and 
not mere duties of abstention from negligent performance) by reference 
to: what, according to privity at least, are legally irrelevant contracts. 
Even today there is room for doubt whether Moorgate Mercantile Co. 
Ltd. v. Twitchings *° would be differently decided given that membership 
of H.P.I. imposed, at that time, no contractual duty to H.P.J. to 
register; but it seems probable that, even before Junior Books, the result 
would have been different if such a contractual duty had already then 
existed. If this factual difference (i.e. the contractual duty to register) 
connotes a difference in principle at all, the principle would appear to 
be that which we have suggested: that a duty to perform a contract 
with A can render one liable in the event of non-performance to B, 
at least where B has relied upon one’s performance and has in some way 
given up something in return for that reliance (albeit not directly to the 
defendant). Even so, the difference may be hard to justify; should 
Moorgate, for example, have been decided differently -on the 
circumstances then existing if Moorgate had attempted to register and 
had carelessly effected an maccurate registration; should even a non- 
contracting defendant be better off because he has failed to do anything 
at all? : 

Then again, how important are the characteristics of that contract in 
identifying the defendant’s duty in tort? It is recognised in Junior Books 
that exclusion clauses may determine the misperformer’s duty to the 
non-contractual victim.4® There is no especial difficulty in this, for 
similar recognition’ occurs in ‘Hedley Byrne *® and the sub-bailment 
cases,?8 and in situations where such terms clearly relate to the 


44 [1964] A.C. 465. 

45 11977] A.C. 890. 

46 [1982] 3 W.L.R. 477, 486, 494-495. Contrast Lord Fraser at pp. 482-483 and the 
dissenting speech of Lord Brandon at pp. 499-500, where the difficulties of introducing 
such essentially contractual phenomena as standards of quality and workmanship and 
contractual reductions of obligation into non-contractual relationships form a primary 
reason for his Lordship’s refusal to countenance the original liability accepted by the 
majority in this case. 

47 [1964] A.C. 465. Cf. Adams (1982) 45 M.L.R. 690, 692. 

48 Especially Johnson Matthey Ltd. v. Constantine Terminals Ltd. [1976] 2 Lloyd's Rep. 
215; see also Hurley v. Dyke [1979] R.T.R. 265. In theory, there seems no reason why a 
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defendant’s duty their extra-contractual effect may be justified by the 
second of Lord Wilberforce’s principles for identifying a duty of care 
in Anns.4® But Lord Fraser, at least, believed that this method of 
diminution of the duty of care should not protect the supplier or 
manufacturer of dangerous things which (presumably) cause physical 
injury (quaere as to property damage).®° Whatever the logical difficulties 
of this exception, it may well be acceptable that certain duties of care 
should not be wholly at the mercy of subjective or consensual 
definitions, but should originate from standards of conduct imposed by 
law irrespective of individual intentions or agreements. Security from 
personal injury must feature.prominently on any scale of protective 
values; and the reasonable expectation that such injury will always be 
capable of redress if caused by what, objectively, is a negligent act, 
probably justifies removing the duty to avoid such injury from the realm 
of purely subjective definition. Economic injury, however, does not 
rate so highly on the scale of .interest protection, and here the 
importation of pseudo-contractual notions into “tortious ” relation- 
ships is markedly easier to justify. The more closely the relationship 
of plaintiff and defendant resembles one of contract, the stronger the 
arguments become that a voluntary assumption or denial of duty by 
the contracting defendant should play a part in the Benes and content 
of tortious obligations. 

However,:the very existence of this means of reducing the duty of care 
provokes the question whether other factors which reduce a defendant’s 
contractual duty of performance should be capable of being invoked 
against the plaintiff in an action in tort. Suppose, for example, that the 
contract is illegal; can the defendant cease performance at any time, or 
misperform to his heart’s content, without incurring liability to the 
non-contractual plaintiff? One might hope that he cannot; but what 
then of frustration, or of fundamental breach by the other contracting 
party, when the clear result of the defendant’s abandoning the contract 
is extreme financial loss to the non-contractual plaintiff? Should all the 
technicalities of the defendant’s contractual relationship with the 
intermediate party (e.g. whether he was in pari delictu, or whether his 
exclusion clauses are applicable to negligence liability) be examined 
before the court can determine his duty of care in tort? What if the 
defendant claims to be relieved, vis-a-vis his own contractor, from 
the duty to perform a certain act by a promissory estoppel; does the 
estoppel, in this context, “ run down either side ’’? 51 $ 
sub-contract might not in appropriate circumstances subjectively define the scope of 
tortious responsibilities other than that in negligence towards its non-contractual 
neighbours, e.g. a sub-bailment may delineate what is a conversion by the sub-bailee 
against the principal (non-contractual) bailor; cf. Penfolds Wines Pty. Ltd. v. Elliott (1946) 
74 C.L.R. 204, 217-218, per Latham C.J. 

49 [1978] A.C. 728, 752. Cf. Yianni v. Edwin Evans & Sons [1982] Q.B. 438. 

50 [1982] 3 W.L.R. 477, 483. See also the observations of Willes J. in Limpus v. London 
General Omnibus Co. (1862) 1 H. & C. 526; but cf. Hurley v. Dyke [1979] R.T.R. 265, 
where the phrase “ as seen and with all its faults ” was regarded as a sufficient warning to 
discharge the duty of care owed by the seller of a second-hand car to a subsequently 


injured passenger. 
1 Cf. Brikom Investments Ltd. v. Carr [1979] Q.B. 467, esp. per Lord Denning M.R. 
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Again, when is reliance by the plaintiff an essential feature of the 
defendant contractor’s liability in tort? No such ingredient was found 
in Ross v. Caunters ë? and yet the beneficiary there recovered. If 
reliance be merely one method of identifying the essential proximity, 
it should follow that a duty of care can exist without it. But such reliance 
serves to show that the plaintiff has a particular economic claim. ‘to 
.compensation beyond his mere foreseeability as a particular sufferer. 
In common with any. contractual relationship he enjoys with an 
intermediate contractor, it shows not only that his expectations have 
been raised by the defendant but that those expectations have, in an 
oblique sense, been “ bought and paid for.” 5 Thus, once more, does 
the relationship between plaintiff and defendant appear comparable to 
one in contract. Whereas proximity alone may be established 
independently of reliance, therefore, reliance itself is a central factor in 
quantifying the “contractual strength” of the plaintiff’s claim. The pro- 
cess of identifying a duty of care may not unjustifiably be likened to that 
of implying terms into contracts; and the closer the plaintiff brings him- 
self to some contractual scheme of relationship with the defendant (e.g. 
by reliance or other detriment) the stronger should be his claim for 
inclusion within the ambit of a duty of care in tort. In short, Junior 
Books may support the recognition, in our commercial law at east, of a 
category of proto-contracts, partaking of contractual characteristics and 
enforced by a duty (which moe characteristics originally generate) of 
care in tort. 

- Finally, Junior Books caida produce significant repercussions upon 
öiher rules of contract and tort, and may even help to clarify rules in 
doubtful cases. It may be, for example, that the device of the collateral 
contract as employed in cases like Shanklin Pier v. Detel 54 will become 
progressively less important (although, conversely, one might wonder 
why this device was not more rigorously pursued against a nominated 
sub-contractor). The restriction of Jackson v. Horizon Holidays Ltd. 
by Woodar v. Wimpey 5° may fall to be relaxed in special cases where 
the defendant contractor’s misperformance causes foreseeable suffering 





A similar question may arise when the defendant has a contractual discretion whether to 
perform a certain act or not, but failure to perform it will cause uniqùe and foreseeable 
loss to the non-contractual plaintiff. If the defendant is held to owe no duty in tort to 
perform the act, how can this be reconciled with Anns, where the defendant authority had 
a mere statutory power to inspect? Is there a difference between a statutory and a 
contractual power for this purpose, or between threatened physical damage and pure 
financial loss; or is Anns distinguishable as a case where the authority incurred liability by 
doing something carelessly rather than carelessly not doing something? If a defendant can 
owe greater positive duties to a non-contractual plaintiff than he owes under the relevant 
contract, might he be sued for the non-performance of a gratuitous promise in a case 
where the promisee himself could not sue? Cf. Potter v. Mole Valley D.C. The Times, 
October 22, 1982. See also Ben Stansfield (Carlisle) Ltd. v. Carlisle C.C., The Times, 
October 30, 1982 where the defendents were held liable in negligence for not providing 
the plaintiffs with something which the contract between them explicitly stated was not 
promised. 

52 11980] Ch. 297. 

3 Morris v. C. W. Martin & Sons Lid. [1966] 1 Q.B. 716. 

54 [1951] 2 K.B. 854. 

55 [1975] 1 W.L.R. peat 

58 [1980] 1 W.L.R. 277. 
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to the third-party beneficiary, although in cases where the intended . 
benefit was a sum of money the definition of both damages and 
negligence may cause problems. The observation by Lord Diplock in 
The Albazero 5": “ The development of the law of negligence since 
1839 does not provide a complete substituted remedy for some types of 
loss- caused [to a non-contracting party] by breach of a contract of 
carriage. Late delivery is the most obvious example of these . . .’” seems 
due for reappraisal ; there may well be grounds for saying that a negligent 
delay by the carrier C in the carriage of A’s goods is redressible by A 
even though his loss is purely.economic and the relevant contract of 
carriage lies between B (his immediate bailee) and C (a sub-carrier)— 
and if so, a case like B. W.I.A. v. Bart 58 would be decided differently 
today. Indeed, the prospect of a tort action for damage akin to that in 
Junior Books in an action against a sub-contractor may tempt the courts 
to relax the normally restrictive attitude to any implied right to sub- 
contract by the main contractor 5 and may justify lowering the main 
contractor’s own responsibility to the plaintiff, in doubtful cases at 
least, to one of reasonable care ®; for it might be unnecessarily harsh to 
cast the main contractor’s duty in stricter terms than that owed by any 
junior contractor towards the plaintiff. Further, it may be useful to 
reconsider whether a bailee of goods should retain (if he ever had it) a 
right of action against a defendant whose breach of a contract to do 
something in relation to the goods causes economic loss not to the bailee 
but to his bailor ®; for it is increasingly likely after Junior Books that 
both here and in other classes of analogously contractual relations the 
injured party may recover directly, even for purely economic loss and 
possibly even for pure loss of an expected benefit to be derived from 
contractual performance, against the defendant in tort.* 


N. E. PALMER* 
J. R. MURDOCHt 





57 [1977] A.C. 774, 846-847. 

58 (1966) 11 W.I.R. 378. Cf. the recent reaffirmation by the House of Lords of the main 
contractor’s strict responsibility for delay by a nominated sub-contractor: Percy Bilton 
Lid. y: G.L.C. [1982] 2 All E.R. 623. 

e.g. Stevenson & Sons Ltd. v. Maule, 1920 S.C. 335, 345, per Lord Skerrington. 

60 Cf. however, I.B.A. v. E.M.I. and B.I.C.C. (1981) 14 Build.L.R. 1 (H.L.), which 
appears to impose, in relation to design contracts at least, both strict responsibility on the 
main contractor and a duty of care on the sub-contractor. The wording of the Supply of 
Goods and Services Act 1982, s. 13 also suggests that the main contractor’s duty of care 
is none-delegable. 

1 See, e.g. Tanenbaum v. W. J. Bell Paper Co. Ltd. (1954) 4 D.L.R. (2d) 177; Terminal 
Warehouses Ltd. v. J. H. Lock & Sons (1958) 12 D.L.R. (2d) 12; Palmer (1978) 4] M.L.R. 
629, 637. The bailee’s action in contract would not appear to be affected by s. 8 of the 
Torts (Interference with Goods) Act 1977, which is limited to actions in tort. 

There seems no reason why, in appropriate circumstances, the damages recoverable 
in tort on a breach of the sub-contract might not include sums spent in anticipation of its 
formation and due performance after the principal contract has been concluded: cf. Anglia 
Television Ltd. v. Reed {1972] 1 Q.B. 60. 

* Professor of Law, University of Reading. 

+ Lecturer in Law, University of Reading. 
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ROCKING THE TORTS 


THE pop scene is full of “ pirates ” and “ bootleggers.”? The former 
reproduce and distribute copies of existing recordings; the latter take 
and trade in unauthorised live recordings of performers using “ the 
latest scientific devices ” to the detriment both of the recording company 
with the exclusive recording contract and of the performer who needs 
the royalties.’ Most “ piracy ” and “ bootlegging ” is illegal, infringing 
penal statutes connected with copyright? or with the protection of 
performers.?® 

A “ bootlegger”’ of Elvis Presley numbers was sued in R.C.A. 
Corporation v. Pollard* by record companies who had exclusive 
recording rights. His activities were criminal,5 and he intended to 
continue them. The companies complained that they were suffering 
considerable economic damage from this illegal activity and sought a 
declaration and injunction against him. But the Court of Appeal 
ordered that their statement of claim be struck out as not disclosing 
any reasonable cause of action. 

How could that be right? Decided cases seemed to support a well- 
established general principle of liability in tort where a person 
“ deliberately interferes with the trade or business of another and does 
so by unlawful means, that is by an act which he is not at liberty to 
commit.” ê The pedigree of such a proposition is more respectable than 
is often realised. Lord Wright supported it.” In part—but only in part— 
it derives from the willingness of Courts of Equity to grant injunctions 
against criminal acts which “ go to the destruction or deterioration of 
the value of property,” a principle recently noticed without displeasure 
by members of the House of Lords.® 

The high point of this “ general ’’ approach to the tort of “ deliberate 
unlawful interference’ was the majority decision in Ex parte Island 
Records.® There, faced with “ bootleggers,’’ two judges (Waller and 





1 Lord Denning M.R., Ex parte Island Records [1978] Ch. 122, 132~134, where he 
describes these activities. 

2 See W. R. Cornish, Intellectual Property; Patents, Copyright, Trade Marks and Allied 
Rights (1981), Chaps. 10, 11. 

3 Notably the Dramatic and Musical Performers Protection Act 1958, Performers 
Protection Act 1963 and Performers Protection Act 1972. 

4 [1982] 3 All E.R. 771; [1982] 3 W.L.R. 1007 (C.A.). This decision must also overtake 
Warner Bros. Records Inc. v. Parr [1982] 2 All E.R. 455, 

5 See s. 1 of the 1958 Act, note 3, above. 

6 Lord Denning M.R., Acrow (Automation) Ltd. v. Rex Chainbelt Ltd. [1971] 1 W.L.R. 
1676, 1682 (emphasis supplied); Carlin Music Corpn. v. Collins [1979] F.S.R. 548 (C.A.) 
(“ pirates °); Stratford v. Lindley [1965] A.C. 269, 324, per Lord Reid and per Viscount 
Radcliffe at p. 328-329 on “ unlawful means.” The tort of “ interference with business by 
the use of unlawful means ” was apparently acceptable to the Law Lords in Hadmor 
Productions Ltd. v. Hamilton [1982] 1 All E.R. 1042, 1048-1050 (Lord Diplock). See too 
National Phonograph Co. Ltd. v. Edison-Bell Consolidated Phonograph Co. Ltd. [1918] 1 
Ch. 335, on which Oliver L.J. [1982] 3 All E.R. 780 is not convincing. 

? Crofter Hand Woven Harris Tweed v. Veitch [1942] A.C. 435, 462, 467. See too the 
many authorities cited in Clerk and Lindsell on Torts (15th ed., 1982), paras. 15-15, 15-19, 
15-20 and 15-23 and Street on Torts (6th ed., 1976), pp. 347-358. - 

8 Malins V.-C. Springhead Spinning Co. v. Riley (1868) 6 Eq. 551, 558-559; see Viscount 
Dilhorne and Lord Edmund-Davies, Gouriet v. U.P.W. [1978] A.C. 435, 492-493, 506. 

? [1978] Ch. 122 (Lord Denning M.R. and Waller L.J. agreeing as to the result; 


March 1983] NOTES OF CASES 225 


Shaw L.JJ.) held that, the 1958 Act, though it made the activity criminal, 
did not provide, on its proper construction, for a civil remedy for the 
plaintiffs (there both performers and record companies). Lord Denning 
M.R. refused to indulge at all in the ‘“‘ game of chance,” as he put it, 
required by the interpretation of such statutes: ‘‘ you might as well toss 
a coin.” He gave a remedy to both sets of plaintiffs on the basis of the 
“ unlawful interference ” with their “‘ rights in the nature of property ”’; 
he refused to accept that a defendant could say to his victim: “It is a 
crime; and so you cannot sue me.” 1° So too, although he found no 
civil remedy inherent in the intention of the statute, Waller L.J. agreed 
that equity would provide an injunction here to stop an “ injury to a 
right of property.” 

The issues before the Court of Appeal in Pollard were broadly the 
same as in Island Records. But the difference was that in the interim 
the House of Lords had rendered its skimpy yet binding decision in 
Lonrho Ltd. v. Shell Petroleum Ltd. (No. 2).14 There Lonrho had 
claimed damages for losses connected with the construction and 
operation of an oil refinery, part of a project for supplying oil by 
pipeline to Rhodesia from Mozambique. The defendant companies had 
supplied oil directly to the rebel government, contrary to a sanctions 
order made under the Southern Rhodesia Act 1965, thereby committing 
crimes which, Lonrho alleged, promoted U.D.I., supported the 
rebellion and prolonged the disuse of the refinery and the pipeline. Two 
issues in tort reached the House of Lords from the arbitrators: (i) 
whether the oil companies were liable for an “‘ innominate tort”’ of 
causing damage by unlawful means; and (11) whether the companies 
were liable for a conspiracy causing damage by use of the same unlawful 
means. The Law Lords rejected both claims. As to conspiracy, they 
insisted that a combination to use unlawful means is tortious only where 
(as in the “‘ anomalous ” case of lawful means) injury to the plaintiff is 
the ‘* predominant purpose.” 1? 

As to the “‘ innominate tort,” the Law Lords insisted that whether 
any civil liability arose from breach of a penal statute was “‘ a question 
of construction of the legislation ’’ in each case. Where (as here) the 
statutory prohibition is expressly only penal the plaintiff must show 
that he falls within one of two principles: (i) where the prohibition is 
imposed for a class of which he forms one; or (ii) where the statute 
creates a “‘ public right ” and the plaintiff has suffered special damage 
“ other and different from ” that common to other persons.!% This is 
the classic ‘“‘ construction ° test for statutory torts, or at least one 


Shaw L.J. dissenting because the defendants had not committed the tort of procuring a 
breach of the contracts). 

10 [1978] Ch. at pp. 135-137. 

11 [1982] A.C. 173 (Lord Diplock’s opinion was agreed to by Lords Edmund-Davies, 
Keith, Scarman and Bridge). 

12 bid. at pp. 188-189, per Lord Diplock. For an analysis of this curious new law on 
conspiracy and its odd relation to ‘‘ joint tortfeasors,’’ see Clerk and Lindsell, op. cit. 
pp. 766-772. Claims for breach of contract by Lonrho were also rejected. 

13 Jbid. at p. 185, per Lord Diplock. 

M.L.R.—5 
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version of it.’4 The Law Lords reasserted firmly its predominance in the 
tort of interference where the ‘‘ unlawful means ” consists of breach 
of a penal statute. 

Lord Diplock considered the Island Records decision on three points: 
(a) An action by the performers, he thought, could have succeeded in 
“that case for “entirely orthodox reasons.” The Act was passed 
for` their protection. (b) The “ general rule” enunciated by Lord 
Denning and Waller L.J., not dependent on construction, that a civil 
right of action arises for damage caused to a business by a contravention 
of a statutory prohibition, was bad law. (c) It was “ not necessary to 
decide’? whether the recording companies could properly have had a 
remedy against the bootleggers. 

In that state of the authorities, the Court of Appeal in Pollard had to 
decide whether to give civil freedom to criminal bootleggers. It decided, 
first, that it was bound by the majority decision in Island Records to 
say that the 1958 Act on its proper construction provided no civil right 
of action. Lord Diplock had merely “ left open” the position of 
recording companies under the Act, a point still open to them no doubt 
in the House of Lords.?4 

Secondly, the Lonrho decision, it thought, declared both Lord 
Denning’s “ general rule” and Waller L.J.’s more limited principle 
(about remedies for protection of “ property interests’) “ wrong in 
law,” since “ what Lord Diplock said about the Island Records case was 
not obiter.” 1” Thirdly, the company’s “ exclusive right ” as a “ property 
right’ needed careful analysis.1® There being no copyright in a 
performance as such, the performer gave the company merely an 
undertaking that he would not consent to a recording by someone else. 
But the bootlegger was not such a person. He dealt in surreptitious 
recordings, made “ without the consent of Elvis Presley or his personal 
representatives.” The “‘property’’ was the undertaking; and no 
violation of that had occurred. The “ well-recognised tort ” of inter- 
ference with contractual relations had not been committed. There had 
been economic loss, but that was merely an “‘ incidental result ” of 
criminal acts; and the “ value of the plaintiffs’ property ”’.(their right 
to prevent the Presley representatives from consenting to other 
reproduction) was unaffected. 

Others will assess the precise mess in which this decision leaves the 
law of copyright and the “ property ” rights in pop performances. No 
doubt many will renew the call for Parliament to clear it all up by 

14 For other recent formulations, see Lord Diplock and Lord Fraser in Gouriet’s case 
[1978] A.C. at pp. 499-500, 518-519; Cutler v. Wandsworth Stadium Ltd. [1949] A.C. 398; 
Coote v. Stone [1971] 1 W.L.R. 279. 

15 Per Lawton L.J. [1982] 3 All E.R. at pp. 777-778; Oliver L.J. at pp. 779-780; per 
Slade L.J. at pp. 784-785. 

16 Slade L.J. at pp. 784-785; Oliver L.J. at p. 780, thought the performers could sue 
but only to enforce the “ public duty.” Quaere why the companies could not do the same 
when suffering special damage? 

17 Per Lawton L.J. at p. 778; per Slade L.J. “ by necessary implication overruled that 
decision ” on this point at p. 785. Per Oliver L.J.: Lord Denning’s general rule was 


“ decisively rejected ” (p. 780) but Waller L.J.’s principle was also overruled (p. 782). 
18 See especially Oliver L.J. at pp. 779-782; Slade L.J. at pp. 783-784, on what follows. 
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declaring expressly in its penal statutes whether anyone, and if so who, 
can bring a civil action.® This note is confined to four comments about 
the chaotic manner in which our law of tort is now being developed. 

First, it is not primarily the fault of the Court of Appeal. In the 
Lonrho decision, the Law Lords purported to restate the entire English 
law on “innominate torts’’ and on the tort of conspiracy in a mere 
nine pages; referring to 13 authorities and having had only nine others 
cited; in a case which came to them via the notoriously unsatisfactory 
route of a consultative case stated by arbitrators; on assumed facts; 
without their Lordships’ even calling upon counsel for either 
respondent; after the Court of Appeal had given three judgments of 
most careful analysis.” This led to authorities being overlooked, cases 
which originally affected basic principles. The most obvious was the 
line of cases on unlawful interference with property *4 with which the 
Court of Appeal had to grapple in the Pollard case as best it could. 

Unhappily, the House of Lords has since shown a desire to continue, 
if not to expand, the practice of declaring the common law on 
“ principle,’ without assurance that all relevant precedents are 
discussed. Lord Diplock’s demand that each issue in a written case be 
stated “in a sentence or two,” with “ no more than the heads”’ of 
argument, without “detailed or elaborate argument”, has led to the 
rule that counsel should cite only “ key authorities (seldom numbering 
more than one or two on any one issue) which lay down the principle ” 
contended for.22 Here indeed is the substantive law being determined in 
the interstices of procedure. No doubt it was.necessary to warn the 
prolix pleader (the appellant in that case losing by “‘ 393 single spaced 
foolscap pages” to a case “ one-sixth of that length ”). But English 
common law principles are not always conveniently found in “ one or 
two key authorities.” Donoghue v. Stevenson was not built on five 
foolscap pages. 

Secondly, this habit of looking for a quick solution “‘ in principle ” 
can take the eye off the ball. It did in Lonrho. For that case does not 
seem to have been about any “‘ deliberate interference by unlawful 
means ”; it probably never should have led to discussion of the torts 
discussed. Perhaps if both sides had been heard this might have come to 
light. Two questions emerged from the arbitrators: whether Lonrho 
had a cause of action for damage caused by breaches of the order either 
(a) by virtue only of the breaches and the damage caused; or (b) “ by 
virtue only of the allegation that there was an agreement” (i.e. a 
E a a 


19 Though whether it helps to give an action to anyone “ adversely affected,” is 
doubtful: see ss. 12 (7) (d), 13 (4) (6) of the Employment Act 1982. 

20 Lord Denning M.R., Eveleigh and Fox L.JJ., unreported March 6, 1981; for a brief 
account see The Times March 7, 1981. 

21 Notably, Springhead Spinning Co. v. Riley (1868) L.R. 6 Eq. 551; Austria (Emperor) 
v. Day & Kossuth (1861) 3 De.G.F. & J. 217; National Phonograph Co. Ltd. v. Edison-Bell 
Consolidated Phonograph [1908] 1 Ch. 335. For other cases, see Clerk and Lindsell, op. cit. 
paras. 15-15, 15-20, 15-23. . 

22 Yorke Motors v. Edwards [1982] t All E.R. 1024, 1025-1026 (with four Law Lords 


agreeing). 


228 THE MODERN LAW REVIEW [Vol. 46 


conspiracy) in so breaking them and causing damage.?? Lord Diplock 
himself called the first claim “ an innominate tort... of causing foresee- 
able loss by an unlawful act.” 24 In other words, the case was not about 
damage deliberately caused at all. The Court of Appeal had recognised 
that it was concerned with the much wider concept of liability for 
foreseeable injury caused by an act which is “ unlawful” on some 
ground not providing a clear cause of action to the claimant. No 
intent to injure was alleged in the two questions. The alleged liability 
relating to foreseeable injury (based on the Beaudesert case) % had 
already been weakened by the Privy Council 2° and clearly did not 
represent English law. 

That confusion in the House of Lords in Lonrho left its legacy in 
Pollard. We find, for example, Oliver L.J. asking whether the 
“ incidental results ” of a breach of a penal statute are to be actionable, 
e.g. whether the loss of value of houses in Chelsea (where else ?) caused 
by adverse publicity arising from burglaries can provide an action 
against the known burglar.?? Not even Lord Denning M.R. had ever 
envisaged liability in any such case. Nor did the Lonrho case require the 
Law Lords to limit conspiracy to use unlawful means to precisely the 
same ambit as “ conspiracy to injure ” (viz. predominant purpose to 
injure). No intent to injure whatever was alleged. There was much to be 
said for the view (left open by the Court of Appeal) that, where unlawful 
means are used, some intent to injure is sufficient, whether or not it is 
predominant; but that option was swept away by Lord Diplock without 
discussion. The demands of neither ‘“‘common sense” nor “ legal 
logic”? (advanced there by Lord Diplock) seem to require the 
exculpation of criminal bootleggers from civil liability in conspiracy 
once they prove that although they intended to harm the recording 
companies, their predominant object was to spread the rock of Elvis 
(at a profit). 

Thirdly, these developments cause even greater concern if one places 
them in the frame of tort law generally. There is something to be said 
for limiting civil redress for breach of a statutory duty when Parliament 
has chosen to give the injured claimant no such remedy (even if 
construction of the statutes does then become something of a lottery). 
Perhaps that limitation should apply even to cases of deliberate injury 
caused or threatened by A against X. After all, the statute placed no 
duty on A as against X. But how is that consistent with liability in A 
for his deliberate threat to break a contract made with B to the damage 
of X? Yet after Rookes v. Barnard,*® A is liable there in tort to X. True 
Se 


23 J, Parker Q.C. [1982] A.C. at p. 178. 

24 [1982] A.C. at p. 183. 

25 Beaudesert Shire Co. v. Smith (1966) 120 C.L.R. 145 (long put to rest by G. Dworkin 
and A. Harari (1967) 40 A.L.J. 296). 

Dunlop v, Woollahra Municipal Council [1982] A.C. 158 (Lord Diplock). 

27 [1982] 3 All E.R. at p. 782. His distinction is between “ economic damage as an 
incidental result ° and damage to “ property in perhaps a rather loose sense,’’ which he 
finds in the Springhead line of cases. Sed quaere. The Springhead case, note 7 above, 
involved economic loss threatened by pickets. 

28 [1964] A.C. 1129. 
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the judges have never liked to face the consequences of threatening 
breach of contract as “ unlawful means” in tort; for that would 
illustrate the way in which “ some elementary principles of contract 
law ’’ were overturned by that very decision.? Only the most radical 
commentators have faced the consequence that a deliberate breach of 
contract is a tort actionable by those intentionally injured.®° But it is 
difficult to deny that conclusion; and the classification of breach of 
contract as “‘ unlawful means ” has left abundant uncertainty in the law 
of tort. 

Some solve this problem by saying that illegality attaches only where 
there is “ intimidation ’’ with a threat of the “ or else’’ kind.®* But 
there are two obstacles to that solution. First, as Lord Reid said, ‘“‘ it 
would be absurd to make [a defendant] liable for threatening to do 
[an act] but not for doing it.” 33 If damage deliberately caused by 
threat of an act is tortious, what principle can relieve of liability the 
same act actually done deliberately causing the same damage? Secondly, 
the Pollard case itself appears to reject any such distinction. The 
defendant had caused and threatened to go on causing the loss.®4 True, 
there was no “ or else ”? threat. But that meant only that the plaintiffs 
had no escape from the intended damage by way of submission. The 
Court of Appeal did not decide that the defendant would have been 
liable if he had said: ‘‘ Unless you consent, I shall continue to bootleg.” 
Nor would it have been sensible so to decide. The meaning of “ unlawful 
act ” in the torts of intimidation and of unlawful interference must 
remain the same in any rational law of tort. 

The truth is that the intentional torts have been at best a ramshackle 
construction for decades, They have lacked their Atkin. The courts have 
not even been able to determine whether all, or which, common law 
crimes can be relied upon where intentional damage is caused.®° In 
great measure, development has occurred through extentions of liability 
against trade union defendants, along the borders of tort and contract: 
from the novelty of Rookes v. Barnard itself; reinterpretations of 
inducing breach of contract (to include within “‘ breach ” a failure to 
perform excepted from liability in damages) plus the attempted 


29 See Pearson L.J. [1963] 1 Q.B. 623, 695-696. See too Central Canada Potash Ltd. v. 
Govt, Saskatchewan (1979) 88 D.L.R. (3d.) 609, 636; and on the illogicalities of the House 
of Lords’ decision Wedderburn (1964) 27 M.L.R. 257 (continuing (1962) 25 M.L.R. 513 
and (1961) 24 M.L.R. 572). 

30 See J. A. Weir [1964] Camb.L.J. 225, 228, 232; J. D. Heydon, Economic Torts 
(2nd ed., 1978), p. 68; Street on Torts (6th ed., 1976) says breach of contract is probably 
an ‘unlawful act ” for conspiracy and interference (pp. 348, 354). Elias and Ewing think 
only ‘ purists’ object to breaches of contract becoming torts: [1982] Camb.L.J. 321, 334. 
Cf. the compromise in Winfield on Torts (11th ed., 1979), p. 495. 

31 See Clerk and Lindsell, op. cit. pp. 740-743, 759-761, and (on conspiracy) 771-773. 

32 Huljich v. Hall [1973] 2 N.Z.L.R. 279, 288, Turner P, 

83 Rookes v. Barnard [1964] A.C. at p. 1168. 

84 See Lawton L.J. [1982] 3 All E.R. 775. l 

35 Sometimes it is assumed that a “ criminal ” act must be unlawful means in tort: 
see Lord Devlin, Rookes v. Barnard, above, at p. 1206. But see the conflicting contempt, 
and other similar cases; Acrow (Automation) Ltd. v. Rex Chainbeit Inc. [1971] 1 W.L.R. 
1676; Chapman v. Honig [1963] 2 Q.B. 502; Roberts v. Stone Ltd, (1945) 172 L.T. 240, 242; 
Hargreaves v., Bretherton [1959] 1 Q.B. 45. 
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extension of liability even to deliberate hindrance of performance short 
of breach 3%; to the many other hurdles lowered for plaintiffs who 
allege interference with contracts. Where statutory obligations have 
been broken by reason of their actions, trade union defendants have 
been judicially condemned for ‘‘ conspiracy to use unlawful means,” 
for “ soliciting a breach of statutory duty ” 37 or for interfering with or 
“ hindering the performance of statutory duties,” 38 as species of 
tortious liability. Indeed, in labour law tort liability based upon breach 
of penal statutes is nothing new.®® These and similar extensions have 
marked a judiciary which was never fully reconciled to Allen v. Flood,*° 
ever reaching back to earlier approaches of which, ironically, the 
Springhead Spinning case was part.4! 

Those new ventures in trade union liability that rested on breach of 
statutory duty must no doubt now be reconsidered if the law is as 
Pollard has interpreted Lonrho. That leads to the fourth comment. 
The law of intentional torts has been developed almost without regard 
to liability for negligence and vice versa. Today we find that a majority 
of the House of Lords has extended the duty of care owed by a producer 
to a user to include faults that cause the latter only financial loss. 
Junior Books Ltd. v. Veitchi Co. Ltd.® is noted elsewhere in this issue. 
The decision leaves the relationship of tort and contract (or even of 
“ reliance” and “expectation °) unclear; and it yet again leaves 
behind a trail of judicial authorities of undecided authoritative status. 48 
More important, it points to the urgent need to consider the relationship 
of torts of negligence and torts of intention. How can it be right that 
A is liable for a breach of his duty of care in causing economic or 
financial loss to B when he is not liable for doing “an illegal act ” 
(which he intends to cause such loss to B)—an act “ which he knows is 
likely to render less valuable certain contractual rights of B as against 
C”? Can it be sufficient reason for his escape that he has not actually 


36 Torquay Hotel Ltd. v. Cousins [1969] 2 Ch. 106 (C.A.); the latter, per Lord Denning 
M.R. at pp. 137-138 (sed quaere whether that new tort is good law: Clerk and Lindsell, 
op. cit. pp. 708-710). See too now Merkur Island Shipping Corpn. v. Laughton [1983] 2 
W.L.R. 45, C.A. 

37? Meade v. Haringey B.C. [1979] 1 W.L.R. 637, 647, 648, per Lord Denning M.R.: 
p. 651, per Eveleigh L.J. 

38 Assoc. Newspapers Group v. Wade [1979] I.C.R. 664, 695, 701, per Lord Denning 
M.R. and Lawton L.J.: contrast Geoffrey Lane L.J. dubitante p. 705. 

39 See, e.g. Cunard SS. v. Stacey [1955] 2 Lloyd’s Rep. 247 (C.A.) where the court 
went beyond a “ construction ’’ approach of the Merchant Shipping Act 1894. 

40 [1898] A.C. 1. 

41 Note 8, above. Only two years before joining in the decision in Rookes v. Barnard, 
above, Lord Devlin declared: “ only a tenuous barrier holds back the flow that Allen v. 
Flood stopped up ” (Samples of Lawmaking (1962), p. 12). 

42 11982] 3 All E.R. 201 (H.L.); see above N. E. Palmer and J. R. Murdoch, p. 213. 
One must ask too, after the relationship with cases such as Anns v. Merton L.B.C. [1978] 
A.C. 728 (H.L.) and with intentional torts causing physical damage: see J. C. Smith and 
P. Burns, above, p. 147. 

43 See especially Lord Roskill at p. 214. Many of the problems of the relationship 
could have been solved if liability had been developed via a “ collateral contract ’’: see 
Wedderburn [1959] Camb.L.J. 58. 
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interfered “‘ with the performance by C of the contractual obligations 
owed by him to B”? 44 

The “ general rule ” of Lord Denning M.R. on liability for unlawful 
means may have been drawn too wide; for it is, in our system of 
jurisprudence, not necessarily desirable that every statutory crime 
should be a tort. But there is something odd about a system of judicial 
law-making that so twists the categories of liability that deliberate, 
bootlegging criminals begin to look better treated than a negligent 
(even if well insured) master builder, let alone trade unionists. 


W. 


COPYRIGHT IN COMPUTER PROGRAMS: A HOLLOW VICTORY 


Doers a computer program qualify for copyright protection? The 
widely-accepted view that it does 1 is supported by the decision of the 
Supreme Court of South Africa in Northern Office Micro Computers 
(PTY) Ltd. v. Rosenstein.” 

R., a qualified computer systems analyst programmer, was employed 
by a company trading in computers and computer programs. The task 
for which he was specifically engaged was to take over the development 
of a suite of programs as an accounting and administrative system for 
doctors and dentists. Its purpose was to provide: “ a speedy, accurate 
and comprehensive source of information to doctors and dentists 
relating to all aspects of their financial affairs.” At the time of R.’s 
engagement, the project had already been conceived, its objectives 
defined, and work on its development commenced. Within six months, 
R. had brought the program to virtual completion. Shortly after, he 
resigned claiming that the copyright vested in him. 

The South African Copyright Act 1978, under which R.’s claim was 
judged, is similar in many respects to the United Kingdom legislation.? 
In particular, a “‘ literary work ” 4 must satisfy the same requirements of 
originality ê and fixation in some “ material form ” ê in order to qualify 
for protection. Design notes and formulae which had come into being 
in the course of developing the program had been written down on 





44 Slade L.J. R.C.A. Corpn. v. Pollard [1982] 3 All E.R. 784, who expressly includes 
“ illegal act ” in his reasoning. Although he is there discussing the tort of ‘‘ interference 
with contractual relations,” the example carries the rest of the Pollard decision. 

1 See, e.g. Laddie, Prescott and Vitoria, The Modern Law of Copyright, 2:16; 2:10-11: 
Cornish, Intellectual Property (1981), p. 435; Copinger and Skone James on Copyright 
(11th ed.), p. 153. 

2 [1981] 4 S.A. 123; [1982] F.S.R. 124. 

3 Copyright Act 1956. 

4 South African Copyright Act 1978, s. 2; cf. C.A. 1956, s. 2. 

5 Ibid. . À 

ê South African Copyright Act 1978, s. 2 (2) (b); cf. Copyright Act 1956, s. 48 (1). 
Additionally programs must convey. information or provide instruction or give pleasure, 
Exxon Corp. v. Exxon Insurance [1981] 3 All E.R. 241. 
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paper. However, the source code ’ by means of which the machine was 
instructed, was recorded—in BASIC—on a computer printout, and 
on “‘ floppy disks ’’ for convenient storage. Both of these methods of 
fixation were held to constitute a reduction to material form.® That the 
source code was intelligible only to computer programmers familiar 
with BASIC was acceptable ° in view of the tradition of protecting by 
copyright material which did not necessarily express a meaning in 
language.?° R., having expended sufficient effort or skill on the 
program’s development to give it a new and original character,! was 
held to own the copyright in it. In contrast with the United Kingdom 
legislation, the provisions of the South African Copyright Act then in 
force prevented the company from claiming the copyright on its own 
behalf.?? Instead, it sought to restrain R. from exploiting his copyright, 
through the law of confidence. Ironically, the very factor which had 
influenced the court in R.’s favour in finding a new and original 
character in the program, sufficient to qualify for copyright protection, 
now worked against him. The months of research and development had, 
it was recognised, given the company a ‘“‘long start” over its 
competitors in the field.15 R. was restrained from copying the program 
or making use of any existing copy 14 in order that this advantage should 
not be nullified. 

The protection of computer programs and other software by 
copyright has been a subject for speculation for at least a decade.}® 
However, it may be arguable that the decision in Rosenstein indicates 
the answer to a question which is largely academic. The practical 
significance of copyright as a means of protecting intellectual property 
has diminished in recent years. Evidential difficulties surrounding 
actions for infringement of copyright have been well publicised in 
relation to audio and video cassette piracy. These difficulties are 
augmented, in the case of computer programs, by some special problems 
which arise from the very nature of the property. Weapons developed 
by the film and record companies 1° are mainly intended to prevent the 
marketing of identical pirated copies. These may prove less useful as a 
means of protecting copyright in computer programs, where the piracy 
frequently consists in presenting the original idea of the author as that 
of the pirate, by disguising the expression of the program in which it 





T Terms such as “‘ source code’’ and “ object code ” are relative. However, ‘‘ source 
code ” is used here to describe the input in a “ high level ” language suitable for use by 
humans. “ Object code ” is the output of an assembly program, expressed in low level 
machine code suitable to drive the machine. Assembly code is the input to an assembly 
program expressed in a low level language. 

: [1982] F.S.R. 124, 133-134. 

1 ob bia: 
e.g. Anderson (D. P.) & Co. Ltd. v. The Lieber Code Co. [1971] 2 K.B. 469; Ager v. 
Contr (1886) 2 T.L.R. 291; Pitman v. Hine (1884) 1 T.L.R. 39. 
1 South African Copyright Act 1978, s. 2 (2) (a); [1982] F.S.R. 124, 137. 

12 South African Copyright Act 1978, s. 21. cf. the United Kingdom position in the 
Copyright Act 1956, s. 4, and now the South African Copyright Act 1980. 

3 Saltman Engineering Co. Ltd. v. Campbell Engineering Co. Ltd. (1848) 65 R.P.C. 203. 

14 Including a translation into any other computer language. 

15 See, e.g. (1970) 84 Harv.L.Rev. (Breyer); (1977) Datamation 227 (Freed). 

16 Particularly the recent prosecutions under the trade descriptions legislation. 
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first appeared. Copyright protection attaches to the “‘ material form ”’ 
in which the program is expressed, rather than the idea or objective 
behind it,'? and may easily be by-passed by small modifications. This 
is so despite the fact that an infringing copy need not be verbatim, but 
only “‘ substantial.” 18 Modifications to the way in which instructions 
are expressed, or the order in which they are given, may change the 
program’s appearance whilst retaining its function. In so competitive 
and fast-moving a field as commercial software !° it may be difficult, 
if not impossible, for an author to prove that his program and that of a 
rival are one and the same, and were not developed independently of 
one another. Further, the instructions contained in the source code, in a 
“ high level ” language such as BASIC, FORTRAN or COBOL, are 
translated or compiled into machine code for absorption by the 
machine. This “‘ object code’’ 2° bears no obvious resemblance to 
the source code. It may, therefore, be possible to argue that copying the 
object code does not amount to substantial reproduction of the source 
code. Attempting to copyright the object code as a literary work in 
itself may present difficulties.2! Whilst a source code expressed in a 
“ high level ”? language might predictably qualify as a literary -work by 
analogy with a shorthand notation code, this is not necessarily the case 
with the object code. The common feature between BASIC and a 
shorthand code is that both are intended to be read and understood by 
humans trained in the language.** Whilst the usual description of the 
subject code as “‘ intelligible only to the machine ” 2 is inexact,?4 it is 
true to say that it is primarily intended to be “* understood ” by machines 
rather than humans. Even if this problem were solved by adopting, in 
respect of the current legislation, the definition of “literary work ” 
proposed by the Whitford Committee,” another remains. In re- 
translation, the object code may be expressed in a variety of ways, 
allowing a pirate to argue that his re-translation was not a copy of the 
original source code. 

The application of the United Kingdom Copyright Act to software 


17 The author’s skill and labour is therefore protected to the extent that it is devoted 
to making the literary work itself, rather than to developing the idea communicated by the 
literary work. See Elanco v. Mandops [1979] F.S.R. 46; Catnic Components Ltd. v. Hill & 
Smith Ltd. [1979] F.S.R. 619, 627. 

18 Copyright Act 1956, s. 49 (1). 

19 Programs not intended for commercial distribution may be protected by contract 
or confidence. Piracy is at its worst in microcomputer programs, this is less so with 
mainframe programs where the machines are prohibitively expensive. 

20 See note 7, above. 

21 The Hong Kong Court of Appeal was unable to agree on this point in Atari Inc. y. 
Video Technology Ltd., October 6, 1982 (unreported). 

22 This is true of all examples of codes held acceptable under the copyright legislation 
so far. See note 10, above. 

23 See, e.g. Rosenstein [1982] F.S.R. 124, 132-133. 

24 Naturally, machine language is a human invention and programmers need some 
knowledge of it, if only for debugging. 

25 Cmnd. 6723 (1978), para. 492: including work “ not visible to or readable by the 
human eye or directly understandable by the human brain ’’; and see the Discussion 
Document Cmnd. 8302 (1981), Chap. 8, para. 3: “ all works fixed in any form from which 
they can be reproduced.”’ 
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remains to be decided ? although the approach indicated in some 
recent interlocutory applications at first instance has been liberal. A 
number of Anton Piller orders have been issued ex parte in respect of 
allegedly copyright programs,?’ including, on at least one occasion 78 
the machine code. In Sega v. Richards ®® copyright was found, for the 
purposes of an interlocutory motion, to subsist in both the assembly 
code % and, as a reproduction or adaptation, machine code programs 
of an electronic video game. The defendant *! in that case admitted that 
his program was based on the plaintiff’s machine code program, but 
argued that he had worked on it to a considerable extent. Only in the 
early stages of its development, he contended, was there anything in 
this type of program that had the necessary attributes of originality 
and skill to make it a “‘ literary work.” The later stages could not have 
been viewed as original work, because of the very large part played by 
automatic means—that is to say, by the computer itself. Although this 
argument found no favour with Goulding J. it adds to the many complex 
issues involved which have yet to be tried. 

It seems unlikely that the solution lies in legislative reform, at least in 
the near future. Last year’s Green Paper 3 adopted the recommendation 
of the Whitford Committee 33 that copyright should be extended to 
protect software. Nevertheless, legislative reform is unlikely to proceed 
independently of current plans to harmonise the copyright laws of 
E.E.C. Member States under the Treaty of Rome. 

Speculation about methods of protecting computer software has 
tended to centre on copyright in the absence of a more attractive 
alternative. Computer programs “‘as such” are not patentable,*4 
despite the anomalous distinction which therefore exists between wired- 
in programs (which are, prima facie, patentable) and those in which the 
function of wires is performed by electrical impulses controlled by 
memory cells.*° The law of confidence is of use only where the program 
is intended for limited distribution. It does not impinge on the 
commercial market, where piracy is at its worst. Software manufacturers 
have therefore to rely on their own protection devices.** These methods 
are transient; techniques for their circumvention are being developed 


28 Sega v. Alca [1982] F.S.R. 516 (C.A.). 

27 Ibid.“ also Gates v. Swift [1982] F.S.R. 339; Systematica Ltd. v. London Computer 
Centre Ltd. [1982] The Times November 16; Sega v. Richards, July 2, 1982 (unreported). 

28 Gates v. Swift, above. 

29 Sega Enterprises Ltd. v. Richards & Another, above. 

30 See note 7, above. 

82 Who appeared in person. 

32 Cmnd. 8302 (1981). 

33 Cmnd. 6732 (1978). 

34 Patents Act 1977, s. 1. 

35 This anomaly has aroused much comment on both sides of the Atlantic. The 
authority of Parker v. Flook, 437 U.S. 584 (1978) that algorithms are not patentable has 
been eroded in Diamond v. Diehr, 49 U.S.L.W. 4194 (1981). Leading U.S. stockbrokers 
Merrill Lynch recently obtained a patent for a data processing system which it uses for its 
cash management accounts. 

36 e.g. information written on an unused part of a disk; “ nibble protectors,” which 
prevent normal copying; date expiry protectors or “‘ time bombs.” 
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rapidly—very often by the software manufacturer himself in order to 
allow back up copies to be made.®’ 

A decision on the lines of Rosenstein in relation to the United 
Kingdom Copyright Act would have the advantage for program 
authors, or their employers, of making available Anton Piller °° and 
Norwich Pharmacal ® orders against pirates and their customers. 
However, it is submitted that a determined pirate could continue to 
frustrate attempts to protect software through copyright. This was, in 
short, a hollow victory. 

ANNE STAINES* 





37 e.g, Omega Microware market a “ nibble copy program ” to override protected 
programs on Apple machines. This process raises more potential problems for copyright 
protection, since programs may be sold with an implied license to copy. 

38 Anton Piller K.G. v. Manufacturing Processes Ltd. [1976] Ch. 55. 

38 Norwich Pharmacal v. Customs and Excise Commissioners [1974] A.C. 133. 

* Senior Lecturer in Law, Newcastle upon Tyne Polytechnic. 


REVIEWS 
MARXIST LEGAL THEORY AND LEGAL POSITIVISM 


MARXISM AND LAW, By HuGH CoLLINs. [Oxford: O.U.P. 1982. 168 pp. 
£8-95,] 


I, INTRODUCTION 


THE emergence of an extended literature on Marxism and legal theory has largely 
occurred at a distance from the main tradition of legal theory in Britain. Hugh 
Collins applies an approach that has its roots in the tradition of modern legal 
positivism to the defence of a Marxist theory of law. Consequently he exhibits both 
the strengths and the weaknesses of that dominant style of English legal theory. Its 
strengths lie in its attempt to harness the method of analytic philosophy with its quest 
for clarity of exposition and the method of entailment (the statement of theory as a 
series of propositions which are in turn examined for their clarity, consistency and 
logical consequences). Collins does not resort to “ taking cover ” when confronted 
with difficult questions in the readily available complexities of the internal debates 
within modern Marxist theory.! This pursuit of clarity is especially commendable in 
a text which is explicitly directed towards the law student. Anyone who has struggled 
with the problems of how to introduce law students to Marxist theory of law will 
welcome this book quite irrespective of any theoretical and political differences they 
may have with aspects of his treatment. 

Another attractive feature of his approach is his illustrative use of concrete 
examples; he explores his successive reformulations through consideration of the 
account and analysis they provide of the two contrasting cases R. v. Miller (1954) 
(can a husband rape his wife?) and Duke of Buccleuch v. Alexander Cowan & Sons 
(1866) (land use and the law of nuisance). His general line of argument is to show 
how a Marxist theory of law assists in making good sense of the development of legal 
rule and doctrine. 

The weaknesses that derive from the author’s obvious prior immersion in the 
tradition of English legal positivism underlie the critical comments to be made later. 
If the pun will be excused his writings on Marx’s theory of law are suffused with the 
ghost of Herbert Hart. Its most general manifestation is the disarmingly simple 
conception of the relationship between ‘‘ theory ° and the “real world’? which 
informs the positivist tradition. It allows argument to proceed by the elaboration 
of propositional statements which it is assumed can be directly tested against 
empirical evidence. For example, he persistently equates the concept “mode of 
production ”’ with the actually existing economic system. In discussing the case of 
Duke of Buccleuch v. Alexander Cowan & Sons ((1876) 2 A.C. 344) he goes so far as 
to insist that the Duke was organising “ an agricultural mode of production on his 
lands ” (p. 80). Whilst he is correct in commenting on the importance for both Marx 
and Engels of the model of the natural sciences (e.g. Engels’s comparison of Marx 
and Darwin), he fails to notice the central importance of the methodological issues 
concerning the relationship between “‘ abstration ” and the “ concrete.” 2 

When he seeks to reconstruct a Marxist “ concept of law ” we see most clearly 
the Hartian form of his project. First he identifies the minimum functions of law 
(resolution of conflicts, and stability required for given mode of production). These 
are incorporated in a “ concept of law ” derived from “ the least complex form of 
social institution which can fulfil the standard functions of law satisfactorily ” (p. 91). 
The most basic form of law “ is a court applying customary norms of behaviour ” 





1 I do not wish to detract from the tremendous advances of recent developments in 
Marxist theoretical discussion, but rather to note that the expansion of that literature has 
resulted in an internal ‘‘ complexification "’ which has had the negative by-product of 
limiting access to those initiated in its myriad exegetical controversies. 

See in particular Marx’s discussion in the Introduction to the Critique of Political 
Economy (Dobb (ed.) 1971); also in Grundrisse (1973), pp. 81-111. 
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(p. 93), in which the normative content of law “ provides authoritative standards 
which citizens use to criticize others and to guide their own behaviour ” (p. 92). The 
parallels with Hart’s normative concept of law are striking and are carried a stage ~ 
further when, by analogy with Hart’s minimum rules of social life, he lists the 
minimal requirements of his Marxist concept of law. 

I emphasise this influence of Hart’s method not to detract from the merits of 
Collins’s account but because the author seems inadvertent to its role in his 
exposition. Indeed the presence of the method and the preoccupation of English legal 
positivism in this text raise important questions. The growing body of Marxist legal 
scholarship has tended to operate either by ignoring the traditional concerns of 
legal theory or by a few sweeping denunciations. This is part cause, and part symptom 
of, what may be called, the “ isolation of Marxist theory of law.” This is one of the 
major problems encountered in teaching Marxist theory of law to legal theory 
students. But beyond pedagogical problems lie more important issues. Hart’s 
version of legal positivism constitutes the dominant tradition in English legal theory 
and also provides a coherent expression of a very widely disseminated and diffused 
framework for thought about the nature and function of law. This hegemonic role of 
Hart’s legal positivism is not tackled by ignoring it or by scant denunciation. It 
remains an open challenge for radical or critical theory to confront that dominant 
tradition, not merely negatively but creatively by developing an alternative analysis 
which will grapple with the important questions which have been colonised by legal 
positivism. One interesting feature is that Collins does attempt to explore the kinds 
of analysis that might be forthcoming from Marxism to the persistent and perennial 
issues posed by the dominant tradition of English jurisprudence. 

There is, however, a significant price to pay for the strategy which Collins adopts. 
This lies in the virtual absence of any reference to the extensive and vigorous 
discussion and debate about Marxist theory of law which has taken place over the 
last decade. While he is entirely justified in placing the primary emphasis on Marx 
himself, his discussion of the problems and difficulties often appears naive as a 
result of the omission of other recent attempts to tackle these questions. 


II. THE “‘ LEGAL PROBLEM ” IN HISTORICAL MATERIALISM 


The method pursued by Hugh Collins is to move from the most simple formulations 
of Marxist theory of law to a more sophisticated amendment that is required to meet 
the criticism or objections to which the crude version is vulnerable. He quickly 
dispenses with “ economist ” or “ crude materialism ” (law as a direct expression of 
economic relations). His major attention is devoted to an alternative general 
formulation which he labels the “ class instrumentalist ” position. In its crude version 
it posits that law is the direct expression of the will of the dominant class. He is, I will 
Suggest, at error in seeing this position as a second generation adaptation. The 
distinction he draws is legitimate for his expository strategy but his tension is deeply 
embedded in the historical development of Marx’s own thought and furthermore 
does not involve the logical opposition that Collins posits since the linkage revolves 
around “class” as the embodiment or bearer of economic relations. If this relation 
is seen as direct and unmediated then the class instrumentalist thesis merely inserts 
“class ’? between the economy and legal relations. Representing these simple theses 
diagrammatically we have: 


(a) “ crude materialism ” 
“ reflection ” 
economic relations ———————> legal relations 


(b) “class instrumentalism ” 


“ reflection ” “ reflection ” 
economic relations -_———-—-> class relations —————> legal relations 


Although the two positions do not exhibit the logical distinction that he suggests 
they do serve to introduce what is, for the author, the critical dimension which 
“saves ” Marxism from its objector and provides the key to the more sophisticated 
version which he offers. It is the Marxist theory of ideology which produces the 
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“ coherence of the class instrumentalist explanation of law ” (p. 40). It provides the 
key to the solution of the problems inherent in the base-superstructure metaphor; 
the sharpest form of this problem is the one posed by Plamanetz and by Acton,? 
namely that legal relations appear to be a necessary constituent of the social relations 
of production.‘ The “ legal problem ” in historical materialism is: can the base- 
superstructure theory be retained if law is both part of the relations of production 

and a major constituent of the superstructure? 

Collins’s solution is to posit “ the ideological determination of the superstructure ” 
(p. 85). The dominant ideology (or at least its “ main themes ”) are “ determined by 
the practices in the relations of production ” (p. 84). Legal rules are “ a more precise 
and positive articulation of the requirements of the dominant ideology ” (p. 87). The 
importance of this formulation is that it allows him to conclude that “ legal rules are 
superstructural in origin ” (p. 98; my emphasis). But legal rules function in such a 
way as to absorb the social rules that are necessary constituents of the relations of 
production. But once in existence the legal rules “ absorb ” the social rules and thus 
legal rules come to function as rules constituting the relations of production (and 
hence producing the appearance that legal rules are part of the relations of 
production). This version also has close connections with the theory of the “ relative 
autonomy ” of the superstructure in which the law (superstructure) “ reacts back 
upon ” the economic base.’ 

- This solution is in my view inadequate and ultimately contradictory. The pro- 
position that legal rules are “ superstructural in origin ” says no more than that 
they have their origin in ideology. If ideology is unproblematically assigned to the 
sphere of the superstructure, then it follows that legal rules are in some fundamental 
or primary sense (which Collins seeks to capture by his reference to “ origin ’’) 
superstructural. As soon as we question the simple assumption that ideology is part 
of the superstructure the solution proposed by Collins collapses. For just in the same 
way as legal relations (for example, as property relations) are part of or constitutive 
of the relations of production so too is ideology inseparable from an empirical 
description of the relations of production.® Or to put the same point in a different 
way, ideology is a necessary condition (or “ condition of existence ”) of the relations 
of production. Ideological elements such as language, normative environment, 
elementary labour discipline are all inescapably part of or constituents of the 
relations of production. 

One other important consequence of Collins’s assigning priority to ideology should 
be noted. There is a notable absence within his exposition of a Marxist theory of law; 
it is the absence of the state. I hasten to add that I do not look for a simple si statist 
theory of law ” (a variant of the class instrumentalist theory in which it is the state 
which is the collective agent of the dominant class and in which the law is one of 
mechanisms through which that will is pursued or exercised). Rather it is to comment 
that the relationship between Jaw and the state is inescapably a question which a 
Marxist theory of law has to address. The absence of this problem in Collins’s 
account is the more surprising precisely because of the emphasis he places upon the 
base-superstructure problem within which the state is presented by Marx as a clear 
and unambiguous component of the superstructure. The probable explanation for 


3 See J. Plamenatz, German Marxism and Russian Communism (1954), Chap. 2 and 
H. B. Acton, * On Some Criticism of Historical Materialism ” (1970) 44 Proceedings of the 
Aristotelian Society 143. For a very different solution to that offered by Collins, see 
Gerry Cohen, Karl Marx’s Theory of History: A Defence (1978), Chap. 8. 

4 It should be noted that this “ legal problem ” of historical materialism is one which 
assumes a positivist epistemology concerning the relationship between * concepts ” and 
‘* real world ”; if an epistemology is employed which incorporates the most developed 
methodology proposed by Marx after 1859 (in particular in his ‘‘ Note on Wagner ”) 
with its focus on the movement between “ abstraction’’ and “the concrete’’ the 
he problem ” does not exist in the sharp form posed by Plamenatz and Acton. 

5 See the variety of formulations of this position by Marx and, particularly, Engels 
cited in M. Cain and A. Hunt, Marx and Engels on Law (1979), pp. 56-60. _ 

6 I leave aside an evaluation of whether Gerry Cohen’s substitution of “ powers ” for 
“ legal rights ” resolves, as Hugh Collins argues it does, in part, the general “ legal 
problem ” in historical materialism. 
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this absence is that the state does not lend itself to subsumption under his theorisation 
of the ideological mediation between base and superstructure (or, at least, not 
without lapsing into a simple conspiracy theory in which the state is nothing but the 
concretisation of the dominant ideology). This omission is especially significant 
because it is the absence of the law-state relationship which is one of the most 
frequently invoked radical criticisms of the dominant traditions of legal scholarship. 

Additionally Collins’s “ solution ” is flawed because as a variant of the “ relative 
autonomy ” theory it falls victim to and fails to address the important objection 
that the relative autonomy thesis is inherently incoherent since it does not contain 
within it a possible explanation or account of what determines the limits to the degree 
of autonomy of legal relations. The verbal formulae employed by Marx and Engels, 
such as, “‘ in the last instance ” or “ in the final analysis ” the economic base asserts 
itself over against the relative autonomous superstructure, are attractive but gestural 
concepts.” 

The inadequaçies of the type of solution advanced by Collins have their origins 
in the epistemological assumptions on which they rest. “‘ Concepts ” are conceived 
in an empiricist manner of ordinary language philosophy such that they are presented 
as standing in a direct relation to the real world; they are evaluated in terms of the 
degree to which they are held adequately to embrace or incorporate the “‘ essential ”’ 
or “ fundamental ” features of the real. Thus the tradition of legal positivism, with 
its extended and even more intricate examination of “ the concept of law,” is 
premised on the assumption that the goal is to achieve the maximum correspondence 
between the “ concept ” law and the “‘ real ” or empirical law. 

This epistemological issue has its practical manifestation in his application of 
Marxism to specific decided cases referred to above. What is particularly interesting 
is not so much his concrete analysis but rather the assumption on which it rests. 
What is to be explained by the application of Marxist theory is precisely that which 
positivism has identified as its central preoccupation with the “ concept of law ” as 
being centrally concerned with “ legal rules.” What Collins does is to explain the 
emergence and development of specific legal rules and doctrines. It is central to my 
argument to suggest that Marxism in the field of legal theory formulates or gives 
rise to new sets of questions. It needs to go beyond the analysis that Collins provides 
which is nothing more than the “ law in context ” method within which the analysis 
of the background conditions throws light on the doctrinal development of legal rule. 
I do not wish to suggest that Marxism is not concerned with the practitioners’ and the 
positivists’ problematic of doctrinal development, but rather that this concern needs 
to be removed from the centre of the stage. The alternative perspective takes as its 
problematic the social relationship the transformation of which has only one of its 
determinants at the level of doctrinal development: Thus, for example, changes in land 
use form the central issue in the Duke of Buccleuch’s case with regard to which 
doctrinal development is but one, and probably a minor, determinant. It thus 
becomes clear that Marxist legal theory has an important question to confront (and 
one which also has significant pedagogical implications) if it is not simply to pursue 
the questions posed by the positivist tradition in legal theory. It must never simply 
determine its own exclusive questions (probably ones not perceived as being 
“ relevant ” to the prevailing traditions of legal education or scholarship) nor, on the 
other hand, must it restrict itself to pre-given questions. This problem has not yet 
attracted sufficient attention from the Marxist tradition and does not lend itself to 
further consideration within this essay. 

This is not the place to pursue an alternative “‘ solution ” to the “ legal problem ” 
in historical materialism. However, some of its pre-conditions can be indicated. It 
lies in abandoning rationalist and empiricist assumptions in favour of the adoption 
of a focus on “ Marxism as method ” in which a radically different understanding of 
the relationship between concepts as “ abstractions ” and the “ concrete ” in which 
the concepts function not to embrace or incorporate the concrete, but to propose 
lines or stages of inquiry in a process of successive movements between the realms 


? For a detailed critique of “ relative autonomy ” see Cutler, Hindess, Hirst and 
Hussain, Marx's ‘ Capital’ and Capitalism Today (1977), Vol. I, pp. 207-221. 


240 ) THE MODERN LAW REVIEW [Vol. 46 


of abstraction and the concrete. Such an approach abandons any assumptions that 
concepts such as “ social relations of production’? or “ mode of production ” 
correspond to concrete economic practice. The concepts function to specify or give 
priority to certain sets of relations, for example, the relations of separation and 
possession (which are of special importance with respect to legal relations) or class- 
relations. 

These brief comments suggest a more fundamental respect in which Collins’s 
proximity to the dominant tradition of legal positivism not merely influences but in 
the end determines his account of the Marxist theory of law. It is the particular 
combination of rationalist and empiricist epistemology underlying legal positivism 
which provides a starting point for not just the critique of positivism but for exploring 
the necessarily different character of Marxist legal theory; it cannot, for example, 
simply adopt the questions asked by positivist legal theory and put forward 
alternative “ Marxist ” answers. Now it is of the greatest importance to recognise 
that, if my general line of differentiation between positivism and Marxism is accepted, 
there are both intellectual problems (we cannot be satisfied with a “ radical version ” 
of dominant legal theory) and pedagogical problems. The assumptions and the 
questions of the positivist tradition are deeply embedded in the traditions of legal 
theory in Britain and are also widely diffused. As a consequence the teaching of 
legal theory which seeks to challenge and supplant has the difficult task of going 
beyond the “‘common-sense”’ of legal positivism. Whilst Hugh Collins’s book 
contributes to putting Marxist theory within the framework of mainstream legal 
theory it, at the same time, reinforces many of the persistent assumptions of the 
dominant tradition. 


IJT. MARXISM AND THE CONCEPT OF LAW 


The “ Marxist variant ” of positivism emerges most clearly in Collins’s argument for 
a “ Marxist ” concept of law (pp. 90-93). The concept of “ concept ” he pursues is 
one committed to encapsulating the most fundamental/essential characteristics of 
law within the definitional strategy in essentially the same manner as Hart’s quest 
for “ the concept of law.” Thus his specification for an adequate “ concept ” is one 
which “ delineates the least complex form of social institution which can fulfil the 
standard functions of law satisfactorily ” (p. 90). His method of constructing his 
“ concept of law ” is very similar to that pursued by Hart. The starting point is an 
overgeneralised and ahistorical anthropology which posits a movement from social 
norms or customary rules to legal rules. No question is asked about how or why this 
transition should occur; one is left with the assumption that advancing division of 
labour or complexity of social life renders legal regulation necessary because, in some 
sense, customary social rules no longer work. Here is another example where we 
encounter an important set of questions for any Marxist theory of law: what are the 
conditions for the historical emergence of legal systems and what are their relations 
to the development of class differentiation and state formation? 

Collins identifies two general or universal functions of law: conflict resolution; 
purveying of dominant ideology (p. 91). It is not clear how the second of these 
functions relates to what he identifies as the “ specific functions ” of law: conflict 
resolution; provision of “ stability and reliability necessary for the mode of 
production to become firmly established ” (p. 92). I will not pursue this apparent 
confusion since it is not clear that very much hangs upon it. Either of his versions of 
the “ functions of law ” leads to the next stage, the rationalist concept construction: 
what concept of Jaw is sufficient to encompass these functions? 

He advances a “ minimal conception of law ” which includes: (a) authoritative 
pronouncements of standards of social behaviour; (b) means of securing compliance, 
e.g. sanctions; (c) “ articulate norms which are in tune with the dominant ideology ” 
(p. 92). It is item (c) which is certainly linguistically different from familiar positivist 
concepts of law, and should thus be examined. The reasons why the relationship 
between law and the dominant ideology is included as part of the “ concept ” rather 
than part of the “ theory of law ” becomes clear in the very next phrase: “ the best 
way of ensuring this connection [between norms and dominant ideology] is to endorse 
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existing customs and social rules” (p. 92). What we have here is not so much a 
“concept” of law, but a very specific and very familiar sociological theory of law; 
it is no other than a restatement of the thesis of Eugen Ehrlich which gives causal 
priority to “ living law ” (existing customs and social rule) over “ positive law.” ° 
For Collins the most “basic form ” of his concept of law is “a court applying 
customary norms of behaviour ” (p. 93; my emphasis). 

It is easy to understand, and to support, Collins’s attempt to distance himself from 
simple imperative views (“ law as the commands of the ruling class ” as the Marxist 
imperativism to be placed alongside the Austinian “ law as the commands of the 
sovereign ”). However, the simple reversal of the attribution of priority to custom is 
not supported by any argumentation. It is quite possible to give due weight to 
relationship between Jaw and ideological hegemony without endorsing his 
formulation of the concept. Its major deficiencies can be briefly enumerated: 

(i) the universalistic assumption of the necessity or desirability of embracing all 
forms of law/legal system from pre-class to class societies, within a single 
concept; 

(ii) the assumption of the inevitability of law; 

(iii) the continuity assumption of the linear relationship between social control 
through customary norms to legal regulation in differentiated societies; 

(iv) inability to grasp or to focus upon the distinctive interventionist, or regulatory 
as well as reflective, character of law (the former increasingly important in 
modern Jaw). 

This discussion leads to the conclusion that the quest for a ‘“‘ minimal conception 
of law ” is flawed as a project; the pursuit of such a project involves the importation 
of a positivistic epistemology and an incorporation of the universal sociological- 
anthropological assumptions that characterise Hart’s jurisprudence. 

In his discussion of the perennial question of “ the withering away of law ” under 
socialism we discover that his “‘ minimal conception of law” determines his 
conclusion that, “ elementary rules of co-operation and mutual respect could not 
be abandoned without destroying the community entirely ” (p. 122). What this 
formulation, in blurring the distinction between “ social rules ” and “ legal rules,” 
misses is the heart of Pashukanis’s critique of the legal form. It is specifically in the 
context of the question about law in the transition to communism that the distinction 
between legal and non-legal rule assumes importance. It is absent from the “ concept 
of law ” he seeks to apply. 

There is a further problem with the sociological underpinning of his general 
concept which receives its clearest formulation in the following terms: “ Our earlier 
description of law as an authoritative determination of the proper social rules to 
guide behaviour, entails the idea that the legal form is only required when there is a 
breakdown in consensus over the appropriate rule of behaviour” (p. 113; my 
emphasis). Here again we encounter the impact of the uncritical general formulation 
of “ the concept of law.” The notion of “ consensus ” employed derives from a 
simplified version of historical sociology which posits a transition from social 
consensus to rising social conflict with the advance of the division of labour. Collins’s 
use fails to distinguish between and to attach the necessary importance to the forms 
of conflict: for example, between class conflict and interest-group conflict. This 
difficulty is compounded by taking as the implicit point of reference the most general 
level of “ primary rules ” of social behaviour. Consequently, while we can posit the 
characteristics of socialist societies as exhibiting a trend towards the diminution of 
fundamental class antagonism, it does not follow that this implies a decrease in the 
field of conflict generally. On the contrary the scope for conflict grows as participation 
in public affairs increases with myriads of conflicts over social priorities, procedures 
and mechanisms. I suspect that at the root there is a need to dispense with the 
negative characterisation of conflict (“ conflict as a bad thing ”) and a parallel 
elevation of the virtues of consensus (which posits harmony in the “ golden age ” of 
both the past and the future). The alternative is to posit conflict as a necessary and 
desirable consequence of democratic social life; out of extended public participation 





8 Eugen Ehrlich, Fundamental Principles of the Sociology of Law (1962), 
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are created the conditions in which out of public conflict come the optimum 
conditions for “ correct ” decisions. Within this perspective the problematic of the 
role of law in the transition to communism can be reformulated: to what extent will 
the legal form or legal forms (of rules, procedures and institutions) be the 
characteristic mechanisms necessary for the resolution of different forms of conflict? 
Without engaging in a full examination of this re-formulated problematic certain 
possible answers may be sketched. i f 
(i) Increased consensus over primary social rules diminishes need for legal form; 
(ii) increased political democracy will result in decisions of economic and social 
priorities taking a political form (e.g. the political resolution supplanting the 
legislative device); 

(iii) the need to secure conditions of democratic participation will require 
protection against centralist or bureaucratic tendencies; hence the need for a 
stronger legal form of civil and political liberties; 

(iv) the complex interrelation between public institutions and agencies will 
continue to require legal form(s) governing interinstitutional relations. 

I repeat that this scenario is advanced for illustrative purposes only and that the 
argument is in no way dependent upon any particular conclusion. Its essential feature 
is the insistence on the need to abandon a simplistic conception of the consensus- 
conflict opposition ° so as to facilitate a more adequate analysis of the forms of 
conflict and their conditions and their relationship to the forms of law in order to 
more adequately address the problem of the role of law under socialism and 
communism; and for that matter under capitalism. 


IV. THE Pourtics or LAw 


Hugh Collins’s final chapter is devoted to exploring the political implications of his 
analysis of Marxist theory of law. At one level one should perhaps regard political 
statements as personal such that disagreements are likely to embody wide-ranging 
complexes of values and priorities. But the relationship between “ theory ” and 
“ politics” plays a rather special role within the Marxist tradition. Indeed it is the 
insistence by Marx of the close relation between “ theory and practice ” that is a 
most powerful and attractive feature, holding out the possibility of a “ scientific 
politics ” which transcends personal value preferences. 

It is because of this emphasis on the relationship between theory and practice 
that I shall allow myself to make some observations on his political conclusions. 
At the heart of his discussion is the opposition between reform and revolution. The 
dichotomy “ reform ” versus “‘ revolution ” has a long and controversial theoretical 
and political history. Collins is perhaps naive in accepting this opposition as 
self-evident and unproblematic. It is not intended to debate the wider issue but 
merely to examine its implications for the politics of law.!° He identifies an 
“ unresolved contradiction ” in the Marxist politics of law between: upholding and 
defending the virtues of legality and liberty and the necessity to overcome the 
mystification inherent in the rule of law. A certain importance attaches to the way in 
which the contradiction is formulated. For example, if emphasis is placed on defence 
of political liberties this is perfectly compatible with opposition to the rule of law 
(in providing the most favourable political conditions for that opposition). 

The problem can, I believe, be most sharply posed if the point of reference is made 
not the strategy of socialist politics under capitalism but rather the more difficult 
and important issue of the relationship between socialism and legality. If the rule of 
law is but a powerful and effective element of bourgeois ideology then it will 
necessarily play no role under socialism, and the debate will return to the issues 
touched on above about what role, if any, will be played by law in socialist society. 
If, on the other hand, we pursue a less absolutist account of the rule of law two 


® For a fuller discussion of some theoretical issues associated with the problematic of 
consensus-conflict see A. Hunt, “ Dichotomy and Contradition in the Sociology of 
Law ” (1981) 8 (1) British Journal of Law & Society 41—77. . f 

10 For an extended discussion see A. Hunt, “ The Politics of Law and Justice ” in Law, 
Politics & Justice: Politics and Power IV (Adlam, Hunt et al. (eds.) 1982), 
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important consequences follow: we can dispense with the simple choice between 
“Rule of Law ” and “ no Rule of Law ”; and we no longer require a separation 
between liberties and the rule of law. 

The suggestion that there is a non-absolutist conception of the rule of law involves 
the view that the emergence of the rule of law during the period of the rise of the 
bourgeoisie to ascendance inscribes both the form and the content of the rule of law 
with specifically “ bourgeois ” characteristics; the critique and demystification of its 
bourgeois entegument is thus a necessary element of Marxist analysis. But if we 
regard the rule of law as being born in the course of an early stage of the struggle for 
human emancipation (from both natural and human domination), it follows that the 
realisation of human emancipation (socialism and communism) involves not an 
abandonment or negation of the rule of law but rather its completion. The essential 
feature of this completion is the transcendence of the formalism of the bourgeois rule 
of law by the socialisation of the rule of law. This transcendence expresses itself in 
respect to the closely related issue of the transition from formal to social justice. At 
a minimal level the view argued here involves the assertion that a central requirement 
of political life under socialism stems from the process of representation and thus 
requires mechanisms and guarantees of democratic political participation against 
usurption and abuse of power by the holders of state and political power. It follows 
that the theoretical solution to the problem of democracy proposed by Lenin of the 
“ Soviet model ” (universal participation, abolition of divide between legislation 
and administration, and instant recall of delegates) is only theoretically coherent at 
the level of the city state or small communities. A legal framework which posits 
representative institutions and universal participation requires a developed or 
augmented rule of law. Or, putting the same issue more sharply, requires the 
transition from a “ bourgeois Rule of Law ” to a “ socialist Rule of Law ”? I have 
not at this stage said anything about the detailed changes in both form and content 
that would be involved in such a transition; such an inquiry would involve exploring 
many difficult and complex problems.?* 

The pursuit of such a project would expose one important conflict with Collins’s 
position. He argues that the “ principle aim of Marxist jurisprudence”? must be 
“a programme for the demystifying this preponderant [bourgeois] ideology of the 
Rule of Law ” (p. 139). This is very much a throw-back to the naive radicalism of 
the conflict theory of the 1960s. The alternative strategy proposed above involves a 
much fuller programme of work for Marxist jurisprudence. Beyond the critique of 
bourgeois law, lies the development of a socialist theory of rights, of the judicial 
process and of justice. Such a project involves an advance from the current tradition 
of Marxist and critical jurisprudence which is predominantly concerned with the 
negative critique of bourgeois law and jurisprudence, to a more developed stage of a 
positive socialist jurisprudence. In pursuing such an objective we escape the 
unresolved and apparently unresolvable dilemma or contradiction that besets Hugh 
Collins’s own conclusions and to which he offers no solution. 

ALAN HUNT* 


11 This thesis is very strongly present in Marx’s early writings on law, particularly in 
the period 1843—44; see “ Introduction ’”’ and “ Contribution to the Critique of Hegel’s 
Philosophy of Law,” “ On the Jewish Question ’’ and in general the “ Economic and 
Philosophic Manuscripts,” all in Marx-Engels: Collected Works, Vol. 3. 

12 The perspective of a transition from a bourgeois to a socialist rule of law outlined 
here provides a framework for both giving theoretical coherence to, and specifying the 
range of issues to be pursued in, Edward Thompson’s controversial thesis that the rule 
of law involves a universal human good; see E. P. Thompson, Whigs and Hunters (1975), 
p. 266, 

* School of Law, Middlesex, Polytechnic. 
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GERMAN PRIVATE AND COMMERCIAL LAW. By N. Horn, H. K6rz and 
H. G. Leser. (Oxford: Oxford University Press. 1982. 355 pp. 
Hardback: £16:50; paperback: £10- 50.] 


SINCE 1973 three German law professors have been coming to London to teach a 
three-week course on German law to anyone who has been willing and able to attend. 
Their visit has been sponsored by the German Academic Exchange Service which 
has also been willing to provide financial assistance to those attending. The response 
has been modest. The book they now publish, which contains the substance of their 
lectures, will probably reach as many people as they would in a hundred years of 
visits. In some ways the book and the lectures have come in the wrong order. Apart 
from Professor Cohn’s two volume Manual which has held the field since the war 
little effort has been made in the past to stimulate interest in or provide an under- 
standing of German law, and British lawyers in general lack the kind of orientation 
towards or understanding of their own system which would make them eager or able 
to penetrate the hidden secrets of another. 

This general lack of interest and knowledge is in some ways surprising. It is strange 
that although a number of German lawyers took refuge in this country from National 
Socialism, they have not created any tradition of interest in or knowledge of the 
system in which they were trained. There. is probably not a single scholar in the 
United Kingdom who can say he has had his interest in German law aroused or 
curiosity satisfied by one of the famous names who fled from Hitler’s Germany; in 
labour law, private and public international law, even Roman law, but not German 
law. And as that generation passes away so do many of the direct links which have 
existed over the past 30 or 40 years with German legal scholarship. Where in the 
past the traditional barriers of linguistic ignorance which the British educational 
system builds round its victims have been broken down, it has more often been 
French that has been the means and French law and the French legal system that 
have been the object of interest. Immediately after the war this accident of language 
was reinforced by interest in such particular features of the French system as the 
Conseil d’Etat, which became a symbol of cultivated extroversion in the fifties, and 
the kinds of personal contacts with individual French scholars which often play such 
an important part in shaping intellectual trends and enthusiasms. The international 
comparative law scene in the post-war period also seems to have been dominated 
by French speakers so that comparative study tended to mean comparison with 
France rather than any other country, with French law and the French legal system 
being treated in particular as the model of the alternative “ civil law ” system. 

Particular topics of German law have aroused a passing general interest, workers 
participation for example and the structure and role of the unions, the structure of 
companies, the electoral system, federalism at the time of the devolution debate, the 
Berufsverbot, and the location of nuclear power plants. German socio-legal studies 
have also attracted some attention. And lawyers have no doubt shared the general 
curiosity about the secret of Germany’s economic success, which may wane if it does, 
and about a country trying to establish a democratic form of government after 
National Socialism. Interest should have been stimulated by Britain’s entry into the 
E.E.C. and the practical and commercial involvement with Germany that has been 
strengthened as a result, but this does not seem to have led to any widespread 
interest in German law or the German legal system as such. 

It is of course not obvious that German law is particularly worthy of study. Every 
legal system has a certain interest and there will of course always be lawyers who for 
immediate practical reasons feel the need to know something about a particular 
system. But the list of systems is long and life is short. Why German law in particular; 
rather than Japanese, Canadian, the law of the United States or China, of Brazil or 
India? Why the law of West rather than that of East Germany ? 

Among legal systems throughout the globe the German has an historical 
importance as a central European development. It is important in the same way as 
Europe is important. Its legal culture is part of European legal culture and it claims 
links with Europe’s classical legal heritage. Its products have been adopted elsewhere 
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in the world not by the accident of colonisation but because they provided off-the-peg 
Jaw in the form of code. One result of this is that Germany is regarded as a natural 
resort for Japanese lawyers for example, or more recently lawyers from Korea, a 
traffic stimulated by the support of such foundations as the Alexander von Humboldt 
Stiftung. On a narrower front it is a contributor to the legal culture of the E.E.C., 
and as such has a head start over the common law approach. Its influence in this 
respect has been particularly noticeable on questions of workers participation and 
company law. What is not easy to make is an evaluation of its current contribution 
to legal culture at large. In the struggle for hearts and minds in, for example, the 
establishment of uniform laws within the E.E.C. or on the broader international 
scene what part do German lawyers and law play ? Does a successful German lawyer 
on the international and comparative law stage have to discard his national heritage 
and adopt a mid-Atlantic, mid-Mediterranean, mid-Pacific or Anglo-Franco voice? 
How do the contributions of older scholars such as Savigny or more recently Rabel, 
or products such as the BGB, the new criminal code or the codes of procedure, and 
the work of current German scholars and judges rate at the international level and 
on what does their success or failure depend? How do the Max Planck Institutes 
compare with their American or Japanese equivalents as centres of legal research? 
Is the fact that the International Encyclopaedia of Comparative Law is edited in 
Hamburg a tribute to the standing of German law and German lawyers? If one were 
compiling a world league table of leading academic lawyers, judges and practitioners, 
where would the German team come? To these questions we have no answer. 

It seems likely that the authors of this book were not troubled by any such 
thoughts. They probably did not realise that they were representing German legal 
scholarship on parade. One result is that the book is not hedged round with the 
traditional formal accompaniments of that scholarship, which is good so far as the 
small number of footnotes is concerned, less good when it comes to the bibliography 
and routes to further and deeper understanding. In writing what Professor 
Schmitthoff in his Foreword describes as an invaluable enrichment of the relatively 
scanty literature on comparative law in the English language, they were probably not 
conscious either that they were making a contribution to the solution of the problem 
of how one goes about the task of describing a legal system as a whole since they 
expressly set out to describe only a part. They more probably regarded their task as 
one of simple exposition, of putting on record the fruits of their experience over 
nearly a decade. Even this must have seemed daunting enough, not only because of 
the small number of pages allowed, but because of the wide variety of possible 
audiences. 

That the full significance and complexity of their task was not revealed to them 
raises a number of problems about the evaluation of a book of this kind. Although 
in the chapter on sources it is stated that the division between private and public law 
is too coarse a division for expository purposes and gives rise to too many borderline 
cases, the book itself is described as an introduction to private and commercial law 
and public law is relegated for the most part of an introductory chapter. One result 
is that one of the important aspects of a legal system, the balance between ‘* public 
law ” and “ private law ’’ approaches in dealing with particular problems is omitted. 
Yet it is arguable that the balance between administrative law provisions, the criminal 
law and private law remedies is at least as important as that between a code and 
individual statutes, or legislation and judge-made law, on which the authors lay some 
stress. In the context of German law in particular the omission means that the impact 
of the Grundgesetz and the constitutional court is treated in a fragmented way. 
Basic questions about the extent to which they colour the system as a whole and 
related questions such as whether the Grundgesetz assumes or favours a particular 
economic system, which may itself have an impact on private law relationships, are 
not discussed. The inclusion of legislation on collective agreements and the control of 
monopolies shows too the weakness of the division when one ceases to think in 
terms of jurisdiction and the traditional divisions of specialisation among German 
law professors. The latter may account for the absence as well of any general 
discussion of the impact of Germany’s membership of the E.E.C. The absence of 
references to political parties, except as regards the appointment of the higher judges, 
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or pressure groups, other than the unions in relation to labour law, but not for 
example the churches, exaggerates the consensual character of German law. In 
general this simply leads to an avoidance of explicit discussion of political 
controversy. At one point, however, it leads to a statement which is presented as 
self-evident though on the face of it it looks as if it should be controversial, when it is 
said that “ the Bundesrepublik faces the problem that many people want to become 
citizens although its cultural traditions and dense population make it an 
inappropriate place for them to settle.” The absence of administrative law removes 
a topic of special interest to British lawyers. The absence of any reference to criminal 
law means an omission of the best recent example of the problems associated with the 
reform of a code, while criminal procedure would have provided a far more striking 
example of the contrast between a code and the muddle of the common law case by 
case approach than the BGB. 

The book is at its best when it speaks on the basis of inside information and with 
the confidence that only an insider can have; when it 1s dealing with a well-polished 
area of law, and where the subject-matter has a coherence which is not merely 
conceptual but is rooted in the facts of economic and social life. The best illustration 
of the confidence of an insider is the chapter on the administration of justice, in 
particular the discussion of the characteristics of German civil procedure, lawyers’ 
fees, the factors affecting the promotion of judges and recent proposals for the 
reform of the court structure. These topics no doubt also benefit from the increased 
interest in them at international level reflected in the emergence of an international 
association for the study of civil procedure, conferences like that of “ Justice with a 
human face ” and the Florentine project ‘“* Access to justice.” It is noticeable, in the 
chapter on labour law too, with its relatively longer list of books in English, how 
much a particular area can benefit from widespread international and comparative 
study. On a point of detail, although there is a reference to the active part played 
by the German judge in asking questions and moving the case along there is none 
to the even more striking role German judges play in encouraging and in some cases 
practically forcing settlements on the parties, not always in the spirit of restoring the 
harmony and reducing the adversarial bitterness to which critics of litigation have 
drawn attention, but simply to reduce their caseload. 

The chapters on contract are the best examples of a polished area of law. In spite 
of the author’s complaint of the fragmentation of the subject-matter caused by the 
existence of a General Part in the BGB as well as a division of general and particular 
in the Book on Obligations itself, the systematic exposition clearly shows that this is 
an area which forms part of the hard core of teaching of German law. Even the gaps 
in the BGB are symmetrically sealed, so symmetrically that at points the incantation 
of the familiar may mystify instead of illuminate. A statement for example that 
“ rescission for mistake is permitted if the objective meaning of a declaration fails to 
reflect the subjective intention behind it, so far as that subjective intention relates 
to the intent and effect of the declaration ” reads more like the guarded provision of 
a code than the helpful explanation of a friendly guide. One of the lessons which 
should emerge from these chapters is that it is not simply the structure of the BGB 
itself, refined product as it was of years of Pandektist study, that is responsible for 
giving this area of law its polished quality, but the combined labours of the draftsmen 
of the BGB, legal scholars and the courts, and its use for years as an instrument to 
teach the basic style and substance of the law—the so-called Dogmatik. One could 
not in fact find a better example of Maitland’s dictum that taught law is tough law. 
But in what is no doubt a praiseworthy effort to rid common law readers of the 
notion that court decisions play little part in the development of German law the 
authors have tended to concentrate on the alternatives of strict interpretation of 
legislative provisions and the creative role of the judge, and played down the role of 
the legal scholar and commentator in harmonising, theorising and inventing. Yet it 
is possible to attach names of scholars to some of the particular developments in 
the contractual field such as culpa in contrahendo, positive Vertragsverletzung, 
Wegfall der Geschaftsgrundlage and in relation to standard forms; and the 
manipulation of such basic BGB concepts as Willenserklärung and Rechtsgeschäft 
and the use and application of the general clauses, probably owe as much to legal 
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scholars, at least in the past, as to particular judicial decisions or a particular line 
of decisions. So too the “ herrschende Meinung,” the dominant view, to which 
deference is sometimes paid by the courts, includes the general opinion of legal 
scholars as well as leading decisions. The major responsibility for absorbing the 
results of particular decisions and new legislation into the systematic structure is 
also theirs. It is worth drawing attention to this contrast in roles between the 
academic legal profession in Germany and Britain since it has been a cause and 
result of the difference between the systematic quality of German law and the more 
pragmatic judge-led character of English law. A similar effort to point a contrast 
with the common Jaw may lead to a misunderstanding of the extent of the reliance by 
German lawyers on travaux preparatoires. The travaux preparatoires for example of 
the BGB have been collected together by Mugdan, as Die gesamten Materialen zum 
BGB (1899). It would be interesting to know how many law students and practitioners 
regularly or have ever consulted Mugdan. If one is talking about the use of 
preparatory materials to help in understanding legislation rather than for the 
purposes of citing them in court one has to remember too that in Germany there is 
no equivalent to the body of detailed reports by Royal Commissions and Depart- 
mental Committees, and White and Green Papers, which provide such useful 
assistance in this respect in relation to British law. Drafts of proposals with 
justifications are prepared in Germany but they are more likely to be the work of an 
assistant in a Ministry than as a result of an exhaustive examination by a commission 
or a committee. 

The chapters where it is the coherence of the subject-matter that assists the 
exposition are those dealing with companies, unfair competition and cartels. The 
different kinds of coherence, that which characterises the chapters on contract, 
rooted in a systematic approach to the BGB and that which rests on an identifiable 
area of economic and social life suggests a further dimension that is important if we 
are trying to get to the roots of the German legal system but which is not discussed 
explicitly in this book. The continued existence of a commercial code alongside the 
BGB was an early recognition of the need to modify some of the rules of the BGB to 
deal with the special problems of commercial life. The unexpected use of the general 
clauses of the BGB not merely to fill in gaps but to adapt its other provisions to 
changing circumstances and values has transformed what its draftsmen saw as a 
safety valve into part of the engine. In the field of business and elsewhere extensive 
additions have also been made by subsequent legislation. German lawyers have 
apparently not found it easy to impose the same discipline on the draftsmen of these 
later statutes that the draftsmen of the BGB imposed upon themselves. In fact the 
authors complain that later statutes have been carelessly drafted without regard to 
the existing structure of the law in much the same spirit in which common law 
judges are said to have complained of the early intrusion of statutes on the basic 
principles of the common Jaw. And in each case it is not easy for an outsider to 
determine to what extent criticism of form is reinforced by dislike of content. What 
one would like to know is to what extent the concepts drawn out of Roman law by 
the Pandektists in the nineteenth century, impressed on German legal thinking 
through the BGB, and refined over the years by their use as tools of legal training, 
have proved adequate to cope with the changing circumstances of social and 
economic life. Has the use of general clauses, and subsequent legislation, not only 
modified the substantive provisions of the BGB but also blurred the conceptual 
clarity and systematic rigour which is often claimed as the hallmark of the BGB, in 
contrast to the claims of elegant readability made for the French Code Civile, and 
by extension of the whole system? Like the balance between public and private law, 
the balance between the conceptual framework and the flexibility and methods of 
response to changing situations is an important basic feature of any legal system. For 
some years in Germany the debate on the balance has been conducted in the context 
of legal education and it is a pity from this point of view that the only reference to 
this debate, a reference to alternative approaches to legal education in Germany, is 
obscured by the somewhat cryptic statement that “ these programmes vary quite 
considerably in certain ways, and it remains to be seen whether they will prove 
themselves, and if so in what respects.” 
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The question of the tension between the conceptual framework and the demands 
of the problems with which it has to cope not only raises the question of the role and 
adaptability of these concepts in the working of the legal system. It also raises the 
wider question of the relevance of these concepts used within a legal system, such as 
the general distinction between public and private law or those used by the BGB in 
particular, to an exposition of the system as a whole. It is prima facie unlikely that 
concepts develnped for the purposes of a particular system and from which they 
derive their relative importance should form the organising principle or determine 
the orientation or scope of an exposition of the legal system as a whole, or even a 
substantial part of it. What other possibilities are there? Here the opening statement 
of the book may provide a clue and a challenge. It is one of the few explicit references 
to the general problems involved in describing a total legal system. It says that one 
cannot really understand the law of a country without knowing something about its 
legal history and that the legal history must be seen in the context of its general 
history, that is the political, economic and social conditions in which the law 
develops, including some idea of Germany’s growth as a commercial and industrial 
power. One sentence in the brief description can stand for the rest. Having said that 
industrialisation began with the coming of the railways in the 1840s and 1850s, the 
growth of the mining and steel works in the Ruhr and the textile industry in the 
Rhineland, it says that “in the later nineteenth century as industry expanded 
Germany obtained a commanding position in certain fields, such as chemicals, 
pharmaceuticals and electrical goods.” All ones cultivated instincts call for a 
recognition that statements of this kind and the information they contain must form 
part of any coherent exposition of or understanding of a legal system, and not 
simply as part of an introductory chapter. The problem is how to integrate them, 
how to use them to create a perspective which will reduce the conceptual apparatus 
of the system from a prime factor of knowledge to its proper status as an instrumental 
tool. 

The fact that the problem has a familiar ring about it should not come as a surprise. 
In spite of the long tradition of keeping comparative law studies in a separate 
compartment and treating those who conduct them as specialists of a particular kind 
reading this book suggests that the problems of expounding and understanding a 
legal system are the same whether it is one’s own system or that of someone else 
that one is trying to understand and whether one is addressing one’s own students or 
those of another country. The kind of understanding we need of our own system is 
the very kind of understanding that would equip us to grasp the essential 
characteristics of another. We all need, in short, to become more multinationally 
oriented. If this book helps us along the way it will indeed have made an invaluable 
contribution not only to the comparative study of law but to the study of law 
generally. 

GEOFFREY WILSON* 


THE ROLE OF LAW IN CENTRAL-LOCAL RELATIONS. By MICHAEL J. 
ELLIOTT. [London: Social Science Research Council Panel on 
Central and Local Government Relations. 1981. 105 pp. £2-50.] 


LAW AND ORDERS IN CENTRAL-LOCAL GOVERNMENT RELATIONS. By 
EDWARD PAGE. [Glasgow: University of Strathclyde Studies in 
Public Policy, No. 102. 1982. 40 pp. £1-75.] 


WHEN the newly-appointed Professor of Ethics and Politics at University College 
Dublin met Eamon Devalera in the street one day, the politician asked the priest- 
professor what he was doing. The new professor told him, and asked whether Dev 
thought there was much of a connection between ethics and politics. “ Aye, there 
may be, Father,” Dev said, “ but it would bea thin one now, wouldn’t it? ” 





* Professor, School of Law, University of Warwick. 
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In England the connection between law and politics is even thinner than that 
between ethics and politics. But the appearance of these two monographs is a 
reminder that today the interesting question is whether the connection is growing 
greater—as it could hardly grow weaker. The two studies address the same subject, 
central-local government relations, but the authors start from very different 
perspectives, Edward Page is a political scientist and public policy specialist at Hull, 
and Michael Elliott a law lecturer at the L.S.E. Taken together, the two monographs 
provide considerable insight, not least into differences between lawyers and social 
scientists, at least in an English setting. 

Whereas the conventional wisdom about relations between central government 
and local authorities in Britain was once dominated by excessive legalism, today 
Page notes that it reflects “ excessive alegalism.” Realist writers use the language of 
bargaining and conflict-management, akin to industrial relations, rather than the 
language of statutes, court cases and constitutional dicta. John Dearlove quotes a 
local authority official remarking, “ You can always find a law to enable you to do 
something and the officers are to blame if they can’t advise members as to how to do 
something that they are keen to do.” The idea that laws are no constraint upon the 
actions of politicians is very consistent with the doctrine of the sovereignty of 
Parliament in an era when Parliament endorses the will of the executive. 

Central-local government relations do have a legal framework, one that favours 
the centre. Local authorities are not constituent parts of government or the state, 
having their existence guaranteed in the constitution, as is the case with members of 
a federal system. The arrant display of party interest (as well as the faults of the 
pre-analytic approach to public policy) in the reform of local government in the 
1960s and 1970s illustrates how “ sub-constitutional’’ is the position of local 
government vis-a-vis whichever party holds power in Parliament. Westminster is the 
sole law-making body in the United Kingdom, by contrast with federal systems, 
where regional or local authorities are also empowered to make laws. 

In such a context, Elliott’s opening chapter about the concerns of modern public 
law in England, which lacks a consensus about what the role of public law should 
be, tells one little about the workings of central-local relations. For example, the 
discussion of the possibility of English law encouraging more “ participative inputs 
by non-governmental actors into public decisions ” ignores the very real financial 
costs of legal action, and the aversion of politicians and pressure groups to accepting 
that judges have a right to take decisions that bind them. Even if there is more 
recourse in England to the courts today than a quarter-century ago, the present 
position remains qualitatively different from the United States, where pressure 
groups, particularly minorities, go to the court because they are doomed to lose out 
in winner-take-all elections. 

Yet local authorities are headed by elected politicians, and elected councillors can 
claim that they are just as much legitimate representatives as M.P.s. Because they are 
local, councillors can claim that they are closer to and even better represent the 
views of their community than do distant politicians in Parliament. At any given 
point in time, some local authorities will be dominated by a different party than is in 
control of central government. In the 1960s, Labour used its control of Westminster 
to push through secondary school reorganisation against the wishes of Conservative- 
controlled local authorities. In the 1980s, the Conservative Government is pushing 
through changes in the finance of local authorities against the wishes of recalcitrant 
Labour-controlled authorities. i 

Whilst both authors see law as only one resource of public policy, and a resource 
that can itself take many forms, they differ in the materials upon which attention is 
concentrated. Page examines a seemingly narrow body of data—legislation enacted 
in the 1970s affecting Scottish local authorities—in order to assess the policy areas 
particularly subject to legislation, and the impact of laws upon the policies delivered 
by local authorities. The study is methodologically innovative, in that statistics 
about laws are used as indicators (not the ding in sich, but a sign pointing toward 
what is happening)—not over-used, or abused. Concepts are clearly defined, and the 
sceptical reader can examine the tabular evidence to test alternative points of view. 

A strength of Page’s approach is that it avoids the inconclusiveness of generalised 
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debates about power-dependence or interdependence in central-local relations, as 
well as the very narrow confines of a single statute or judicial opinion. In a decade 
there is time for a pattern to emerge, and statistics can be a means to trace patterns. 
Page first shows that legislation about local government is of a principal concern of 
Parliament; 78 per cent. of general Acts do not affect local government. Only 7 per 
cent. of Acts in the period directly affected local government, e.g. the 1973 local 
government reorganisation act; 4 per cent. of Acts indirectly affected local 
authorities, concerning such related policy issues as the creation of the Scottish 
Development Agency in 1975; 8 per cent. concerned enforcement tasks, e.g. police 
or consumer protection; and 3 per cent. affected the behaviour of large Organisations, 
which includes local authorities as large employers. 

When laws are classified by policy areas, there is an inverse relation between 
significance in the statute books, and significance in the budget. Education accounts 
for nearly half of local authority spending, yet only 6 per cent. of laws were about 
education. Housing is of fundamental importance in local authority accounts, yet it 
was the subject of only 8 per cent. of laws. More than half the statutes concerned 
regulative policies, not expenditure: crime and public safety; public health and 
consumer protection; and planning and the environment. 

About two-thirds of laws actively altered the powers of local authorities to do or 
not to do things, but they did so within a relatively narrow compass of a single local 
authority department. Once or twice a year there is usually a Bill in Parliament that 
makes a big shift in local authority powers, e.g. the Finance Acts of the Thatcher 
administration. Such legislation is newsworthy, because it is atypical. By contrast, 
consolidation Acts attract little or no controversy, involving only formal changes in 
statutes. 

Whilst Elliott and Page both accept that laws are a necessary part of central-local 
relations neither assumes they are a sufficient part. Yet each paper suggests that laws 
are an important part, as against the current conventional wisdom that laws are 
necessary but unimportant. Within Page’s explicit model of the policy process, laws 
are one resource of government, complementing personnel and information and 
advice. The question is: under what circumstances do laws affect public policies? 
And in what ways? 

The clearest evidence is the effect of laws upon the vires of local authorities. Of 
the laws that Page examined in a decade, 31 altered the vires of Scottish local 
authorities, expanding or contracting their powers. Surprisingly, this is less than the 
57 laws altering the vires of other public bodies whose actions affect local authorities. 
Inasmuch as local authorities are only one among many public bodies offering 
services within a given territorial area, their “ gains ” in powers may be offset by the 
“ gains ” of other agencies not accountable to the local electorate. 

Central government’s authority to mandate action by local authorities is rarely 
used: only 10 laws did this in Scotland in the 1970s. But the power to mandate is 
important when used. The sale of council houses has increased by 10 times following 
the introduction of a 1980 Act, and the threat of mandatory legislation can induce 
co-operation with unwelcome circulars, as Labour showed in secondary school 
reorganisation in the late 1960s. Moreover, Page found that 119 laws conferred vires 
on the Secretary of State to issue statutory instruments, which further set limits on 
actions of local authorities, and would make a useful parallel study. 

Whilst the study by a non-lawyer, Page, defines a real, even if limited, impact of 
law in central-local relations, the study by the lawyer, Elliott, emphasises the 
weakness of laws. After discussing the problems of public law doctrine in England, 
Elliott considers the legal methods and forms relevant to central-local relations. 
Whilst regarding the 1972 Local Goyernment Act as “an attempt to place the 
powers of local authorities on a totally statutory basis,” Elliott also acknowledges 
that the Act does not establish a constitution or a contract between central 
government and local authorities, given the power of central government to alter 
this document (or any other) at will, and even retrospectively. 

However, central government weakens its authority by placing the responsibility 
for delivering many policies in the hands of local authorities, rather than keeping 
them in central government hands as, in the Ministry of Education in France, or 
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outside of local government, as in the National Health Service in Britain. In 
conséquence, questions can arise about whether or not local authorities are delivering 
services within the law. At this point, the courts can be appealed to for adjudication 
between a local authority, and an aggrieved person or organisation. Although no 
quantitative evidence is presented, it is reasonable to assume that the frequency of 
such appeals, though low, is increasing. 

Court hearings are viewed by Elliott as part of the policy process, and not as 
complete in themselves. Even if the plaintiff or judge does not intend it, a court case 
can have a “ knock on ” effect. The narrower effect concerns administrative practices 
and powers. For example, if a case results in a local authority being told by the 
courts that it lacks the power to do what it (and many others) had done for years, 
local authority associations will lobby Westminster to change the law to sanction 
what is considered normal and acceptable practice. 

A second “ knock on ” effect is party political, and controversial. One side to a 
dispute can appeal to the courts in an attempt to delay a measure coming into effect 
until after control of central government may change hands at a general election, or 
to publicise its grievance against central government, and to show its partisan 
supporters and the electorate that it has exhausted every resource in fighting 
Westminster. If it loses a court case, it is then acting under compulsion, rather 
than because it has agreed to accept a Ministerial directive, a practice that can be 
described either as “‘ making the best of a weak position,” or attacked as “ selling 
out,” when the bargain with the Minister must be struck from weakness. 


In the treatments of the current disputes about local government financial powers, 
Elliott and Page illustrate the difference between public law and public policy. Elliott 
regards it as illustrating a shift, following Daintith, from central government 
influence through imperium, the power to make rules or commands, to dominium, 
the power that stems from ownership. Whilst Elliott is correct that imperium has 
tended to fall into desuetude, this approach appears to misconstrue the nature of the 
grant relationship. Central influence on local authority finance is a problem because 
central government does not own local authorities. The block grant (as distinct from 
categoric grants) is money that unambiguously belongs to local authorities, and local 
authorities are local corporations, not institutions of central government. The 
interesting point raised would be more appropriate to the analysis of relations 
between Ministries and nationalised industries, for government does own 
nationalised industries but cannot control their behaviour by statute, given their 
de facto subservience to market conditions. 


Page shows that central government very frequently uses laws to regulate local 
authority finance; 23 per cent. of all legislation affecting Scottish local government 
was financial in the 1970s. It enacts laws in default of ownership, which would 
enable it to alter policies, by sacking directors, as can be done in nationalised 
industries. Local authorities have no choice but to regulate their finances within 
the laws laid down by central government, as even Lothian Region politicians have 
come to admit. 


The concluding chapter of Elliott’s monograph is broad, dealing with the vacuum 
arising from the absence of an identifiable and agreed set of constitutional principles. 
Moreover, Parliament (the Lords as much as the Commons) no longer represents 
locality and territory, as it did in the days before reform, when landowners and 
boroughs were representated as territorial interests. Elliott sets out four principles 
concerning central-local relations. Two of these principles state what should be 
done—the centre should only alter the existing power of local authorities by express 
statutory enactment, and it should do this only if this can be shown not to reduce the 
accountability of those gaining functions (assuming that local authorities today tend 
to bë more accountable than central government). A third proposition states that 
central-local rélationships should be characterised by full discussion in search of 
agreement, but grants that in default of agreement, central government may 
legitimately take a decision on its own. The one unequivocal principle about what is 
the rule in central-local relations grants that the normative prescriptions need not 
be binding: ‘Local government is absolutely subject to the will of Parliament on 
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national matters; no legislative capacity of local government may take precedence 
over such an expression of parliamentary will.’ 

Together, the two monographs clarify the part that law does and does not play in 
central-local government relations in Britain. Law students will probably prefer 
Elliott’s approach, albeit they may rue his conclusion about the weakness of law, 
much as they recognise its truth. Page’s paper presents a novel challenge, for it is 
cast in a policy analysis framework, suggesting under what circumstances and to 
what extent the law can be a significant constraint or directive influence upon local 


overnment actions. 
8 RICHARD ROSE* 


No AccEss TO LAW: ALTERNATIVES TO THE AMERICAN JUDICIAL SYSTEM. 
Edited by LAURA NADER. [London: Academic Press. 1981. xxiii 
and 540 pp. Hardback: £18-20; paperback: £8-60.] 


Tuss is a curate’s egg of a book. To adopt a familiar distinction it is neither a law 
book nor a book about law, but—ostensibly at least—a book about possibilities of 
obtaining lawful redress without use of legal processes. Consequently much of it is 
taken up with detailed descriptive and analytical studies of particular kinds of 
extra-judicial complaint-resolving agencies in the United States, operating in an 
extremely wide range of social situations. These studies inevitably vary greatly in 
analytical sophistication and depth of insight as well as in the adequacy of the data 
they present. But they are prefaced by two overview chapters contributed by editor 
Nader (the second as co-author with Christopher Shugart) which attempt a synthesis 
of the findings of the detailed studies and ultimately seem to convey the message that 
action outside legal processes is likely to be at best inadequate, at worst futile, because 
of lack of adequate sanctions. Discussion seems to come around to a recognition of 
the centrality of legal sanctions and legal institutions in providing complaint- 
resolving mechanisms which have any real chance of substantial effectiveness. The 
conclusions seem to proclaim the relative insignificance for grievance redress of 
much that is reported in great detail in the book. Yet the book only comes to grips 
with specifically legal problems in Chapter 2, and here only in a most schematic— 
though thoughtful—manner. 

Consequently the studies in this bulky volume seem to be linked only in negative 
terms. Professor Nader’s overview suggests, with some justification, that almost all 
the complaint-resolving mechanisms discussed in the book are inadequate. But 
her proposal of eminently sensible legal reforms—to promote class actions and other 
forms of collective redress, to reshape principles of corporate liability—leads to a 
recognition that such reform can only come with changes in ideology underpinning 
the legal order, and that business and legal professional interests are Jikely powerfully 
to resist key changes which she advocates. This brief single chapter discussion of legal 
strategies ends rather lamely. Having noted, but not analysed, the dependence of 
legal reforms on power relations and the bleak prospects for real advance, she 
suggests that litigation on existing consumer laws is necessary to bolster consumer 
power and eventually promote non-legal solutions, 7.e. changes in business practice 
towards conciliation; and that more effective consumer law should be sought. But 
there is no indication as to how such new law should be promoted, given the forces 
seen to be ranged against its enactment, and Nader reveals her own bewilderment in 
some final vague and brief remarks about the “ systemic problems in our society ’’ 
which are ultimately problems about the distribution of power. 

For a readership primarily interested in law, this second chapter significantly 
titled “ Old Solutions for Old Problems ”’ is the key one. The fundamental! problem 
with it (as with the volume as a whole) is a complete absence of explicit theoretical 
structure. In the book key concepts such as “‘ legal problems ’’ or “‘ complaints” are 
not explained in relation to any theory which could specify their scope and signi- 
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-ficance; complaints against business and against government are assumed, without 
theoretical analysis, to be directly comparable. Nader’s discussion recognises clearly 
that ultimately the issues are political. Yet the book contains no political sociology. 
It is dedicated to, amongst others, “ the discipline of anthropology as it expands its 
studies to benefit the public.” Its methods are primarily the descriptive methods of 
ethnography. Consequently in its policy and synthesising analysis it lacks the 
resources to organise systematically the many valuable insights contained in the 
studies it reports. Its organising concepts are not sufficiently developed to give unity 
to the book’s extremely diverse subject-matter. 

Yet the empirical studies, contributed mainly by students working under Nader’s 
supervision, are full of insights into problems of dispute resolution and extra-judicial 
mechanisms of social control. Legal institutions virtually disappear from view but 
these studies of power relations, formal and informal ties of influence, problems of 
bureaucratic organisation and mechanisms of control of information contain much 
food for thought for students of legal processes and institutions. They include an 
excellent analysis by David Greenberg and Thomas Stanton of the real effects and 
functions of trade association complaint-handling processes. Unlike the symbiotic 
relationships which often exist between independent regulatory agencies and the 
bodies they oversee, the relationships between business and the trade associations 
described here are patently those of patron and client. The associations hold out the 
ideal of business self-regulation through arms-length dispute resolution processes. 
In fact the processes are shown to serve business interests at every stage: removing 
the risk of government intervention, deflecting complaints and discouraging consumer 
action, defusing criticism of business, maintaining secrecy of business practices in the 
face of demands for openness, providing information and advice for business 
sponsors. Wholly dependent on business funds and goodwill they are toothless lions 
yet they help to prevent more effective means of consumer redress being imposed in 
the fields within which they operate. Many of the lessons of this well-researched 
chapter can be applied to most forms of self-regulation of organisations, agencies 
and enterprises with a vested interest in secrecy and deflection of external criticism. 

David Serber’s portrait of complaint management in the California Department of 
Insurance shows a similar situation of procedures ostensibly designed to aid con- 
sumers but operated in a manner which merely “ cools out’’ complaints while 
providing limited redress and protecting business interests. Here the low status of the 
enforcement agents and their lack of morale, understaffing and underfunding, and 
powerful informal pressures from business are offered as major factors underlying 
the agency’s ineffectiveness in fulfilling its statutory purpose. Marian Eaton offers a 
sympathetic and balanced study of the Better Business Bureaux, which in her analysis 
strive to reconcile their ostensible role of consumer complaint handlers with their 
dependence on business funding. And there are two interesting contrasting studies of 
department store dispute resolution. In the up-market San Francisco Bay area stores 
studied by Angela Karikas and Rena Rosenwasser the customer with a good credit 
rating can virtually do no wrong. Complaint resolution costs the stores little in 
relation to the alternative of loss of goodwill, Meanwhile, in the Washington ghetto, 
as Greenberg discovered, door to door selling gives the supplier store immense 
power over customers who lack capital and cannot get credit elsewhere. In a thought- 
ful analysis Greenberg draws convincing parallels between the methods of information 
control and discretionary control of benefits which are used by welfare agencies to 
deter or suppress complaints and those used by the ghetto trader for similar purposes. 
Some other papers, such as the study of a California voluntary consumer action 
group, suffer through being too descriptive and insufficiently analytical. One on 
internal trade union procedures is unsatisfactory simply because adequate data 
could not be obtained to provide an in-depth study. A paper surveying complaint 
letters tries to analyse statistically material which, not being necessarily representative 
and having essentially qualitative significance, does not lend itself to this approach. 
And another on the use of the mass media for airing and resolving grievances is less 
incisive than might be wished on such an important and widely discussed topic. 





1 Cf. J. A. Hannigan (1977) 11 Law & Society Rev. 679; F. S. Palen (1979) 13 ibid. 799. 
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In one sense the most disturbing of all these papers is Karikas’s study of the 
personal complaint solving methods of a Philadelphia congressman, using the 
wheeling and dealing, favour-exchanging methods characteristic of the American 
“ party boss ” system to get jobs and other benefits sought by his constituents. Of all 
the methods of complaint solving discussed in this book, Bill Barrett’s was the one 
that produced the most dramatic results—with nothing written down in inconvenient 
records and everything decided in informal conversations and trade-offs with business 
and political contacts. The smell of corruption is very strong despite the fact that the 
system was being used by a well-motivated people’s representative, not only to 
maintain his political power but to provide real benefits to those who sought his 
help. Yet the denial of openness and accountability runs counter to everything 
contained in Nader’s general discussion of policy at the beginning of the book. This in 
itself should hint at wide issues which the absence of theoretical analysis in this 
volume makes it impossible to confront: issues about the nature of power and the 
extent to which law provides its instrument and its limits; about the nature of law 
and its functions in contemporary societies such as Britain or the United States; 
about whether these characteristics of Jaw are such that it can be made to control the 
kind of covert power which Congressman Barrett expertly manipulated, while 
providing mechanisms of grievance redress as effective as those his system offered 
yet based on the openness and accountability which the other studies in this book 
show to be so necessary. In short, this is not a book about law but, given its theses and 
conclusions, it should be. Despite its imbalance, lack of unity and variability of 
quality it contains much food for thought. 

ROGER COTTERRELL* 
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RENT ACTS AND REGULATIONS: AMENDED AND ANNOTATED. By J. 
FARRAND and A. ARDEN. 2nd. ed. [London: Sweet & Maxwell. 
1981. xl and 435 pp. Hardback £16°50. ] 


PuBLic SECTOR Housing Law. By D. HuGues. [London: Butter- 
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PRIVATE SECTOR TENANCIES. By P. Pettit. 2nd edition. [London: 
Butterworths. 1981. li and 327 pp. Hardback £18-50. ] 


SQUATTING. By A. M. PRITCHARD. [London: Sweet & Maxwell. 1981. 
xvi and 177 pp. Hardback £9-50; paperback £5:75. | 


Tue Housing Acr 1980. By P. F. SMITH. [London: Butterworths. 
1981. xx and 379 pp. Hardback £27-00. ] 


HOUSING ACTION IN AN INDUSTRIAL SUBURB. By A. STEWART. 
[London: Academic Press. 1980. vii and 226 pp. £12:20.] 


TWENTY years ago, the concept of “ housing law” would have been limited, 
in most lawyers’ minds, to those arcas of public law, administered by local 
authorities, relating to such matters as slum clearance, the control of unfit 
housing and the provision of public housing. Although legal practice relied, 
even then, on substantial amounts of domestic conveyancing, that was per- 
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ceived as a branch of “real property.” Relatively little attention was paid to 
other areas of law, e.g. the Rent Acts, which clearly affected the occupiers of 
housing. Today, the situation has changed considerably. Many law schools now 
teach courses in “housing law” that attempt to marry traditional common 
law and equitable doctrines (usually in the landlord-tenant area} with relevant 
statute law. There has developed a substantial body of literature on housing 
law. And most important, many legal practitioners (notably those working 
in law centres), and other expert advisers on housing matters have come to 
realise the necessity of utilising, in a comprehensive fashion, the many areas 
of law that affect occupiers of housing. 

Obviously these developments have not occurred in a vacuum. To a large 
degree they are a response to rapidly changing housing policies that have 
over the last 20 years generated a massive body of new legislation: on 
security of tenure, rent regulation, housing improvement schemes, housing 
associations, rent subsidies, option mortgages, homelessness. More generally, 
there has been considerable debate on the importance of establishing a range 
of “social welfare rights”; in the context of housing, much emphasis has 
been placed on not only creating but also enforcing a range of legal entitle- 
ments in housing matters. 

In many respects, the Housing Act 1980 represents the culmination of 
these social and legal developments. Although the Act is, on one view, merely 
the latest in a long line of Housing Acts, which purport to regulate aspects 
of the operation of the housing market in England and Wales, it also has a 
much wider significance, in that the scope of the Act was without precedent. It 
created much new law affecting public sector (council) housing, including 
the well-publicised “ Right to Buy” provisions, security of tenure for council 
tenants and a new subsidy structure. It made substantial alterations to the 
Rent Acts, which affect private sector tenancies. It amended aspects of the 
law relating to mortgage interest, including the option mortgage scheme. And, 
for those involved in housing associations it extended considerably the 
powers of the Housing Corporation. But, extensive though the scope of the 
Act may be, it still does not constitute a comprehensive code of housing law. 
Its provisions can only be understood by considerable cross-reference to ° 
other bodies of law. 

Many of the books, the subject of this review, have been written especially 
to take account of the passing of the 1980 Act. Inevitably this has caused 
problems for authors: in particular the question arises of whether the 
provisions of the legislation can be dealt with in isolation, or whéther they 
should be set in a broader legal/policy framework. Naturally, the answer to 
this question depends, to a large degree, on the intended readership. For 
example, Aldridge’s narrative description of the main provisions of the Act 
would be useful for the busy practitioner who already has a grasp of the main 
areas of housing law (the fact that the book was reprinted twice shortly after 
publication suggests there was a substantial market for just such a work). But 
a newcomer to the area will find many important questions unexplored. The 
annotations of the legislation, by Arden and Smith, also help by setting each 
section in its legal, and, to varying degrees, its policy context. Again, such 
works would be particularly valuable for legal practitioners: but they do not 
make for easy reading and cannot, by definition, offer a more general account 
of housing law. + 

Works which focus on the law affecting particular sectors of the housing 
market are more easily able to integrate the provisions of the new law into a 
broader legal context. For example Pettit’s book (a second edition of his 
Landlord and Tenant under the Rent Act 1977) provides a straightforward 
analysis of the Rent Act 1977, as now amended. Although no substitute for 
Megarry’s The Rent Acts (a new edition of which has been long-awaited), 
nonetheless Pettit provides an adequate and reliable alternative. So too does 
Farrand and Arden’s book, which is a second edition of Farrand’s highly 
praised Current Law Annotations of the Rent Act 1977. This volume not 
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only incorporates the amendments made by the Housing Act 1980, but also 
a number of the most important related Statutory Instruments. It is regrettable, 
however, that it is not also available in paperback (as its predecessor was). 

In somewhat similar fashion Hughes’s Public Sector Housing Law offers a 
comprehensive general account of those areas of Jaw which relate to public 
sector housing. Unlike the books so far mentioned, this is not aimed at the 
practitioner market, but is quite clearly intended as a student’s text. It in- 
corporates analysis not only of the provisions of the 1980 Housing Act, but 
other topics such as improvements, rent rebates and the law on homelessness; 
an admirable introductory text. 

Liell’s book, concerned only with the “right to buy” provisions, and the 
“Tenant’s charter” for council tenants including the new provisions on 
security of tenure, is less satisfactory. There is an interesting chapter and 
appendix (written by Brian Birchmore) on Basildon Council’s Tenants’ Charter; 
but there is no consideration at all of the new housing subsidy structure—a 
crucial issue for council housing. His very descriptive account of the right to 
buy provisions is amplified by detailed hypothetical examples of how the 
rules might work in practice which may well be helpful to solicitors called 
upon to advise would-be purchasers; but much of the text is somewhat 
superficial. Over half the book consists of reproductions of relevant statutory 
material. 

This new legal literature, and the legislation that inspired it, prompts two 
more general reflections. First, although there has been considerable legal 
development, this must be set in the context of current housing trends. The 
primary purpose of housing policy must be to ensure that everyone, parti- 
cularly those on low income and the socially disadvantaged, can nonetheless 
gain access to decent housing at a price he or she can afford. Yet, as Prichard’s 
book Squatting indirectly reminds us, homelessness appears to be on the 
increase. There are signs that, after years of improvement, the condition of 
the housing stock may be falling again. There have been major cut-backs in 
levels of public funding for house-building and improvement. It can be 
argued that the concentration on detailed changes in the law has been 
intended, at least in part, to mask the failure of politicians to achieve more 
fundamental housing policy objectives. 

Secondly, even the admittedly fragmented and piecemeal objectives of 
housing legislation may be thwarted if legal practitioners do not take seriously 
their responsibilities of understanding and applying new protective legislation 
for the benefit of clients. Although, as mentioned earlier, more legal practi- 
tioners are now active in the area of housing law, these specialists are not 
adequate to advise all those potentially affected by new housing legislation. 
As Stewart’s study of the operation of the Leasehold Reform Act 1967 in an 
area of Birmingham indicates, inadequacies in the social organisation of local 
legal professions may be so great that potential clients will find it hard to 
establish contact with the lawyers who should be able to help, but who will 
only apply themselves to offering such help if it is sought by clients. 
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THE VALIDATION OF TRANSACTIONS 
INVOLVING THE PROPERTY OF 
INSOLVENT DEBTORS—A comparison of 
judicial discretion with a statutory code 


INTRODUCTION 


OnE of the main aims of the statutory procedures for administering 
the assets of insolvent debtors is to ensure that as many as possible of 
the available assets of the debtor are first preserved for the benefit of 
creditors and then distributed among the creditors pari passu or rate- 
ably according to their claims. To this end there are provisions in both 
the bankruptcy and winding-up legislation for ensuring that the debtor, 
once the judicial process has commenced, cannot dispose of assets 
which should be made available to his creditors. As is well known, 
English law suffers from a regrettable duality in dealing with the estates 
of insolvent debtors under which individual debtors may be made 
bankrupt whereas corporate debtors cannot be made bankrupt! but 
are liable instead to winding-up proceedings. The problems faced by 
insolvent debtors and their creditors, however, are frequently the 
same whether the debtor is an individual or a company. One such 
problem is the need to stop the debtor disposing of his assets once the 
judicial insolvency procedure has commenced. Yet the statutory 
provisions dealing with this problem differ considerably depending on 
whether the debtor is being made bankrupt or wound up. The broad 
approach of both schemes is that after the commencement of the 
judicial insolvency procedure? any disposition of the property of the 
debtor is void.* This is then made subject to a number of exceptions. 
But, whereas in the Bankruptcy Act these exceptions are defined with 

1 Bankruptcy Act 1914, s. 126. 

2 In bankruptcy this means the commission of the act of bankruptcy on which a 
petition leading to a receiving order is based. If the debtor committed more than one act 
of bankruptcy in the three months prior to presentation of such a petition it means the 
earliest such act: Bankruptcy Act 1914, s. 37 (1). In compulsory winding up it means the 
date of presentation of the petition: Companies Act 1948, s, 229 (2), 

3 In bankruptcy this is achieved by making all the assets of the debtor vest in a trustee- 
in-bankruptcy at the commencement of the bankruptcy: Bankruptcy Act 1914, ss. 18 (1), 
38(a). In compulsory winding up the Companies Act 1948, s. 227 makes any disposition of 
the property of the company after the commencement of the winding up void. In voluntary 
winding up no dispositions are made void. Protection of the company’s assets is achieved 


by making the powers of the directors cease on the appointment of a liquidator except in 
so far as they are allowed to continue by the members or the liquidator in a members’ 
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relative precision,* in the Companies Aet the whole matter is left to the 
discretion of the Court.° The purpose of this article is to compare the 
solutions given to similar problems under the two systems and to 
consider whether the detailed approach of the Bankruptcy Act or the 
discretionary approach of the Companies Act offers a better means of 
resolving the problems that arise. 

The whole of insolvency law has recently been reviewed by a com- 
mittee chaired by Sir Kenneth Cork.® Its proposals are for a stream- 
lined and where possible unified approach to personal and corporate 
insolvency. In particular the commencement of the equivalent procedure 
under its proposals would be the making of a protection order.’ Until 
that moment all dispositions of the debtor’s property would be valid 
unless they fell within specified exceptions such as fraudulent con- 
veyances, voluntary settlements or fraudulent preference. After the 
making of the protection order all dispositions of the debtor’s property 
would, according to the Report, be void.’ In practice it is likely that 
certain dispositions will, as at present, need to be protected. The Report 
does not discuss how this protection should be implemented but it is 
hoped this article may offer some guidance as to the relative merits of a 
detailed as opposed to a discretionary approach to such protection. 

In comparing the validation of dispositions in winding up and bank- 
ruptcy it is helpful to divide up the cases according to the type of 
transaction involved. Different objectives within insolvency law may be 





voluntary winding up (Companies Act 1948, s. 285 (2)), or the committee of inspection or 
creditors in a creditors’ voluntary winding up (ibid. s. 296 (2)). There may, nevertheless, 
be a gap between the passing of the resolution to go into liquidation and the appointment 
of the liquidator during which even this protection will not be available. Problems may 
also arise during the period between the directors’ decision to call meetings of the share- 
holders and creditors to pass the necessary resolutions and the actual passing of the 
resolutions. The Report of the Review Committee chaired by Sir Kenneth Cork entitled 
Insolyency Law and Practice, Cmnd. 8558 (1982) recommends eliminating these gaps in 
protection by providing that the commencement of such a liquidation and the appointment 
of a provisional liquidator should take effect immediately upon the passing of the resolution 
of the board of directors: See paras. 666—670 of their Report. 
4 Bankruptcy Act 1914, ss. 45, 46 and 47 and the Bankruptcy (Amendment) Act 1926, 
S. 4 (together covering 81 lines in the Queen’s Printer’s edition). 
© Companies Act 1948, s. 227 (covering four lines in the Queen’s Printer’s edition). It is 
sometimes suggested (see, e.g. the discussion in Biscoe Credit Factoring, pp. 151-152) 
that protection for third parties dealing with companies is also available under the 
European Communities Act 1972, s. 9 (4). This provides that a company may not rely on 
the making of a winding-up order, or, in a voluntary winding up, the appointment of a 
liquidator until the event has been officially notified in the appropriate Gazette unless the 
company proves that the third party knew of the event; and, even after such notification 
the company cannot rely on the event for 15 days against third parties who prove that 
they were unavoidably prevented from knowing of the event. Whilst this may well operate 
to prolong the authority of the directors in a voluntary winding up it is submitted that it 
has no effect on the Companies Act 1948, s. 227. This takes effect on the presentation of a 
winding-up petition not the making of a winding-up order and s. 9 (4) of the 1972 Act 
does not appear to prevent a company relying on the presentation of a winding-up petition. 
The presentation of a winding-up petition does, however, have to be advertised in the 
, appropriate Gazette and one other newspaper under the Winding-up Rules 1949, r. 28, 
which is similar to official notification and in exercising its discretion under the Companies 
Act 1948, s. 227 the court does in some cases take into account whether or not the third 
party knew a petition had been presented. See further, note 20, below. 
6 See supra, note 3. 
? The Cork Report, para. 530. 
8 Ibid. paras. 565 (c) and 637 (a). 
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relevant to different types of transaction and this way it may be possible 
to assess whether these objectives are furthered or not by the courts’ 
decisions. Within each category of transaction we will consider first 
the cases on the court’s exercise of its discretion in winding up under 
the Companies Act 1948, s. 227. Although there are numerous re- 
minders in the cases that this discretion is unfettered® it is submitted 
that certain principles have emerged. We will then compare these 
principles, developed by the courts themselves in the exercise of their 
discretion, with the mandatory conditions for the validation of trans- 
actions laid down in the Bankruptcy Act. 


PAYMENTS TO PRE-COMMENCEMENT OF INSOLVENCY CREDITORS 
(a) Winding up 

In relation to payments to pre-insolvency creditors the overriding 
objective of insolvency law, that creditors of the same rank be treated 
pari passu, has formed the starting point for the exercise of the courts’ 
discretion under the Companies Act 1948, s. 227. Thus in Re Civil 
Service and General Store Ltd.’ where, after the commencement of the 
winding up, the company paid £175 for goods supplied before the 
commencement of the winding up Chitty J. said, ‘“‘ To allow the res- 
pondents to retain the £175 would be to act in the very teeth of the Act 
of Parliament, the object of which is that creditors should be paid 
pari passu.” ® 

The courts have taken a different view, however, if the payment to 
the particular pre-insolvency creditor, can be shown to benefit the 
creditors generally. So where a landlord agreed not to forfeit a lease 
for non-payment of pre-insolvency rent arrears but instead allowed the 
tenant company to sell the lease for the benefit of its creditors generally 
provided the rent arrears were paid off in full,!? an application to the 
court to sanction such a payment?® was granted notwithstanding that it 
preferred the landlord ahead of the other creditors. 

This principle has also been applied to enable the debtor’s bank 
to reduce or discharge a pre-commencement of insolvency overdraft 
even though this prefers the bank ahead of other creditors.44 When 
winding up commences the normal course will be for the bank to 
close an existing overdrawn account and open a new one for post- 
commencement of insolvency transactions. If, however, the bank 
grants the company fresh overdraft facilities, enabling the business to 
be continued for the benefit of all creditors, the courts have been 
prepared to validate either security given to the bank covering both the 

9 See Re T. W. Construction Ltd. [1954] 1 W.L.R. 540, 542-543 where several authorities 
are cited by Wynn Parry J. 

10 (1887) 57 L.J.Ch. 119. See also Re Liverpool Civil Service Association (1874) 
9 Ch.App. 511 and Re The Repertoire Opera Co. Ltd. (1895) 2 Manson 314; 39 S.J. 505. 

11 Ibid. at p. 120. i l 

12 Re A. I. Levy (Holdings) Ltd. [1964] Ch. 19. 

13 The useful power to apply for the court’s approval in advance of the transaction 
has a long history in winding up (its development is traced by Buckley J. in Re A. I. Levy 


(Holdings) Ltd.) but has never been possible in bankruptcy. 
14 Re International Life Assurance Society (1870) 10 Eq. 312. 
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pre and post-commencement of the winding-up overdraft, or payments 
into the account which reduced the pre-winding-up overdraft. 

It is not clear whether the test of benefit to the creditors generally 
is an objective one or depends on the intention of the debtor and/or 
the creditor involved.?® It does seem that no such intention can be 
required from a creditor dealing at arm’s length with the company 
since his main concern will be for the fact that by receiving payment 
of his debt in full he is to be preferred ahead of the other creditors. 
This is borne out by Re T. W. Construction Ltd.’® where a bank extended 
a company’s overdraft to enable it to complete a valuable order. Enough 
money was then paid into the account to discharge the pre-insolvency 
_ overdraft thus preferring the bank ahead of the other creditors. All 
this happened, however, before the bank knew of any insolvency 
proceedings against their customer so they could not yet have formed > 
the intention to benefit the creditors generally. Nevertheless Wynn 
Parry J. treated the benefit that completing the order brought to all 
the creditors as one reason for validating the payment to the bank.’ 

The fact that the bank did not know, at the time of receiving pay- 
ment, that a winding-up petition had been presented was a further 
reason relied on by Wynn Parry J. for validating the payment.1® Likewise 
in Re Gray’s Inn Construction Co. Ltd. the court validated payments 
which discharged a pre-insolvency bank overdraft in so far as the 
payments were received by the bank before the bank knew of the 
presentation of the winding-up petition.” In this case the continued 
operation of the account by the bank did not result in any further bene- 
fit to the creditors generally and so the fact that the bank were unaware 
of the insolvency seems to have been crucial to the validation of pay- 
ments which in other respects had the effect of preferring one pre- 
insolvency creditor over the rest. 

Even ‘a creditor unaware of the insolvency, however, will not be 
protected if not only did the payment have the effect of preferring the 
creditor but the intention of the debtor was that it should do so. If a 
debtor pays a creditor, intending to prefer that creditor, during the six 
months prior to the commencement of winding up the payment may be 
voidable as a fraudulent preference.*! But the statutory time-zone for 
fraudulent preferences ends with the commencement of winding up 





15 It may be that an objective test of benefit to the creditors as a whole is applied but 
that this can be displaced by evidence that the parties acted from some more selfish motive. 

16 11954] 1 W.L.R. 540. 

17 Ibid. at p. 544. 

18 Jbid. at p. 545. He distinguished Re Liverpool Civil Service Association and Re Civil 
Service and General Store Ltd, on this ground. 

19 [1980] 1 W.L.R. 711; [1980] 1 All E.R. 814. 

20 Jbid. at p. 721B, 823a. This is consistent with the policy behind the European 
Communities Act 1972, s. 9 (4) which limits the extent to which the company can rely on 
certain changes in the company’s status or that of its authorised agents against third 
parties with no knowledge of the change. See supra, note 5. 

41 Companies Act 1948, s. 320 (1). Intention to prefer a creditor instead of merely 
having the effect of preferring one was made a requirement of fraudulent preference in 
1869. This matter is discussed in the Cork Report (paras. 1247-1258) where the Committee 
recommends that intention to prefer should continue to be a requirement but that the 
burden of proof be reversed in cases where the parties are not at arm’s length. 
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so that a payment made with such an intention after the commence- 
ment of winding up falls to be dealt with, in the case of a corporate 
debtor, under section 227 of the Companies Act 1948.22 This is what 
happened in Re J. Leslie Engineers Co. Ltd.25 where the directors of a 
company used the company’s money to pay a pre-liquidation debt to a 
creditor who was unaware that a winding-up petition had been 
presented. Nevertheless, Oliver J. found that the directors intended the 
payment to be preferential** and refused to validate it. 

Although the Companies Act 1948, s. 227 confers on the court an 
unfettered discretion it is submitted that the case law on payments to 
pre-insolvency creditors suggests the following guidelines as to how 
that discretion may be exercised: 


(i) a payment which has the effect of preferring a pre-insolvency 
creditor over others will not be validated unless, either 
(ii) the payment confers a benefit on creditors generally, or 
(iii) that creditor did not know of the insolvency at the time of 
receiving payment; 
(iv) but even in the latter case the payment will not be validated if 
the intention of the debtor was to prefer that creditor. 


(b) Bankruptcy 

In contrast to the Companies Act 1948, s. 227 the provisions of the 
Bankruptcy Act give the courts no discretion at all. Instead they 
prescribe two conditions. If these are fulfilled a transaction is protected 
regardless of any other considerations. Conversely if the conditions 
are not fulfilled a transaction cannot be protected however beneficial it 
may be. In relation to payments to pre-insolvency creditors the two 
conditions are that the payment be made before the receiving order? 
and that the creditor at the time when he receives payment must not have 
notice of any available act of bankruptcy committed by the debtor.? 

The latter requirement in fact corresponds to the third guideline 
suggested above for the exercise of the court’s discretion under the 
Companies Act 1948, s. 227. In other ways, however, the conditions 
in the Bankruptcy Act 1914, s. 45 fail to reflect the variety of criteria 
which the courts’ discretion under the Companies Act 1948, s. 227 has 


22 In bankruptcy the time-zone is six months prior to the presentation of the petition 
on which the debtor is subsequently adjudicated bankrupt: Bankruptcy Act 1914, s. 44 (1). 
The Cork Committee recommends that the statutory time-zone should run for six months 
prior to the protection order: paras. 1280-1281. 

23 [1976] 1 W.L.R. 292; [1976] 2 All E.R. 85. 

24 Ibid. at pp. 304 and 96. 

25 Bankruptcy Act 1914, s. 45 (i). Re Green [1979] 1 W.L.R. 1211; [1979] 1 All E.R. 
832 provides an interesting recent illustration of the operation of this time limit. There is 
no later time limit in the current version of the Companies Act 1948, s. 227. The original 
version was the Companies Act 1862, s. 153 which was restricted in its operation to 
dispositions ““ between the commencement of the winding up and the order for winding 
up.” The wording was changed in 1908. 

26 Bankruptcy Act 1914, s. 45 (ii). In Re Seaman [1897) 1 Q.B. 412 and Re Dunkley 
[1905] 2 K.B. 683 assignments of debts due to the debtor in favour of pre-bankruptcy 
creditors were protected as the creditors did not know of any available act of bankruptcy 
by the debtor, even though this had the effect of preferring them ahead of the other 
creditors. See also Re Green above. 
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shown to be relevant in such cases. It is impossible, for example, under 
the Bankruptcy Act 1914, s. 45 to validate any payment to a pre- 
insolvency creditor who knows of the debtor’s insolvency regardless of 
how beneficial the payment is to the creditors generally.2”7 Thus a 
landlord of an individual as opposed to a corporate tenant, could not ` 
safely accept payment of rent arrears in return for the debtor keeping 
the lease® once he knew that an available act of bankruptcy had been 
committed by the debtor. Nor could an individual debtor’s bank safely 
agree to grant further overdraft facilities on top of an existing overdraft, 
however vital to the debtor’s business, once the bank knew the debtor 
had committed an available act of bankruptcy. Any payment into the 
account thereafter would be recoverable by the trustee-in-bankruptcy.”® 

Conversely a payment to a pre-insolvency creditor who does not know 
of any available act of bankruptcy would.seem to be protected even if 
the debtor intended to prefer the creditor.*° There are in fact two first 
instance decisions in bankruptcy raising precisely this point but they are 
in conflict as to the result. In Re Badham*! Vaughan Williams J. held 
that a fraudulent preference given after the presentation of the bank- 
ruptcy petition was not a protected transaction under what-is now the 
Bankruptcy Act 1914, s. 45, whereas Clauson J. in Re Seymour®? held 
that it was. It is submitted that on the construction of section 45 
Vaughan Williams J.’s view is to be preferred to that of Clauson J. 
Although there is no reference in section 45 itself to the motive of the 
debtor making the disposition, the marginal note refers to ‘‘ bona fide 
transactions.” This presumably arises from the references to good faith 
in the two sections of the Bankruptcy Act 1869 which were incorporated 
into section 49 of the Bankruptcy Act 1883 and which is now section 45 
of the 1914 Act. The two sections of the 1869 Act were section 94 which 
refers to the good faith of the other party to the transaction and section 
95 (1) which refers to “ payment of money ... made by any bankrupt 
` in good faith.” If, as seems probable, section 49 of the 1883 Act was not 
intended to alter the scope of protection under the 1869 Act®® then the 
marginal note reference to “ bona fide ” should be construed accord- 





27 There is one possible exception if the transaction takes place after the adjudication 
of the debtor and the payment is made using property acquired by the debtor since his 
adjudication and is received by the creditor before the trustee-in-bankruptcy can intervene. 
Bankruptcy Act 1914, s. 47 (1). 

28 Asin Re A. I. Levy (Holdings) Ltd., supra, note 12. 

-29 For the special provision affecting banks where the debtor makes a payment with 
after-acquired property see the Bankruptcy Act 1914, s. 47 (1) proviso and s. 47 (D). `- 

This is the same situation that arose in winding up in the case of Re J. 
Leslie Engineers Co. Ltd., note 23, above. The payment cannot be treated as a fraudulent 
preference under the Bankruptcy Act 1914, s. 44 (1) because it was made after the presen- 
tation of the petition on which the debtor was subsequently adjudicated bankrupt. 

31 (1893) 69 L.T. 356. 

82 [1937] Ch. 668. In Re J. Leslie Engineers Co. Ltd., Oliver J. expressed the opinion (at 

pp. 303 and 95) that in bankruptcy such a payment would be protected by s. 45 of the 
Bankruptcy Act 1914. However, neither Re Badham nor Re Seymour was cited and for 
the reasons set out it is submitted s. 45 does not protect a payment intended by the debtor 
to prefer one creditor ahead of the rest. 

A similar view was taken by the Court of Appeal in Re Love [1952] Ch. 138 when 
construing s. 40' of the Bankruptcy Act 1914 which had at one time been s. 95 (2) (3) of 
the 1869 Act. 
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ingly. Since an intention to make a fraudulent preference will not be 
acting in good faith such a:payment will not be a “ bona fide trans- 
action ” and so cannot come within section 45.34 

In the light of this comparison of the treatment of payments to 
pre-insolvency creditors in winding up and bankruptcy, it is submitted 
that the discretion available to the courts under section 227 has enabled 
them to devise criteria appropriate to the objectives of insolvency law. 
In contrast, the rigid conditions of the Bankruptcy Act 1914, s. 45 have 
led to decisions on the validation of transactions that may be positively 
detrimental to the best realisation of the insolvent debtor’s estate. 
Perhaps the most grotesque is Re Seymour which, if it 1s correct, has 
the effect of protecting a payment intended to prefer one creditor ahead 
of the others. Whereas arguably the most important principle in 
insolvency law regarding creditors is that they should rank pari passu 
with no creditor being preferred ahead of the rest. 


SALES AND PURCHASES AFTER THE COMMENCEMENT OF INSOLVENCY 
(a) Winding up | 

One of the most serious consequences of the invalidating effect of the 
Companies Act 1948, s. 227 is the difficulty prima facie placed in the 
way of carrying on the company’s business even where there is a 
possibility of selling it as a going concern. We have seen that payments 
to pre-insolvency creditors may be validated if they enable the business 
to be carried on.for the benefit of the creditors generally. The same 
consideration applies with even greater force to allowing the company to 
complete sales and purchases that will arise in the course of carrying 
on that business. Cairns L.J. said in Re Wiltshire Iron Co. 85 of the 
forerunner of section 227: 


“ This is.a wholesome and necessary provision, to prevent, during 
the period which must elapse before a petition can be heard, the 
improper alienation and dissipation of the property of a company 
in extremis., But where a company actually trading, which it is 
in the interest of everyone to preserve, and ultimately to sell, 
as a going concern, is made the object of a winding-up petition, 
which may fail or succeed, if it were to be supposed that trans- 
actions in the ordinary course of its current trade, bona fide 
entered into and completed, would be avoided, and would not, 
in the discretion given to the court, be maintained, the result would 
be that the presentation of ‘a petition, groundless or well-founded, 
would, ipso facto, paralyse the trade of the company, and great 


34-The Blagden Committee in 1957 (Cmnd. 221) recommended that the time-zone for 
fraudulent preferences apply during any period after the presentation of the bankruptcy 
petition, thus overruling Re Seymour (see para. 125). This solution has not been adopted 
in England but it has in Australia (Bankruptcy Act 1966, s. 122 (6) applied to companies 
by the Companies Act 1961, s. 293). It was held in Re Omnico Ltd. (1976) 1 A.C.L.R. 381 
that a payment invalidated as a fraudulent preference could not be validated under s. 227 
of the Australian Companies Act 1961 (identical to the Companies Act 1948, s. 227). 
The Cork Committee recommendation to make the time-zone run until the protection 
order (see paras. 1280-1281) would bring both Re Badham and Re Seymour within the 
fraudulent preference time-zone, thus presumably reversing Re Seymour. 

35 (1868) L.R. 3 Ch.App. 443, 447. 
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injury, without any counterbalance of advantage, would be done 
to those interested in the assets of the company.” 


In that case the debtor company, after the presentation of a winding- 
up petition, sold some iron to a purchaser who paid for it in advance. 
At first it was held that property in the iron had not passed to the 
purchaser when the winding-up order was made and therefore no 
disposition had yet taken place of the debtor company’s property. The 
purchaser was therefore left as an unsecured creditor with a right of 
proof in the liquidation.** At a subsequent hearing, evidence was 
produced to show that property in the iron had passed to the purchaser 
before the winding-up order. There had therefore been a disposition 
of the debtor’s property which it was open to the court to validate. 
As the transaction had been entered into in good faith in the ordinary 
course of its business, which it was in the interests of all creditors to 
carry on, the disposition was validated..The converse situation, of a 
company buying goods after the commencement of insolvency, is 
illustrated by Re Civil Service and General Stores Ltd.*” We have already 
seen how a payment of £175 to a creditor for a pre-insolvency debt was 
not validated. The same creditor was also paid £13 for goods supplied 
after the commencement of insolvency and this payment was validated. 


(b) Bankruptcy 

In bankruptcy, as we saw in relation to payments to pre-insolvency 
creditors, there is no scope for judicial discretion. Instead two man- 
datory conditions apply.*® Thus if the transaction takes place before 
the receiving order and without the other party having notice of any 
available act of bankruptcy committed by the debtor it is protected 
whether or not it benefits the creditors generally. On the other hand 
if either of the conditions is not fulfilled the transaction cannot be 
protected, regardless of how much it benefits the other creditors. So, 
for example, had Re Civil Service and General Stores Ltd. been govern- 
ed by section 45 of the Bankruptcy Act 1914 the payment of £13 for 
goods supplied after the commencement of insolvency could not have 
been validated. Although the payee did not know of the insolvency at 
the time the contract was entered into he did know at the time he 
received payment and therefore the condition in section 45 (ii) was not 
satisfied. 

A problem sometimes arises concerning the other party’s knowledge 
of an available act of bankruptcy when the transaction the court is 

36 Atthetime of the cases. 158 of the Companies Act 1862 (now s. 316 of the Companies 
Act 1948) provided that all debts were provable. Since then the Judicature Act 1875, s. 10 
(now the Companies Act 1948, s. 317) has made the bankruptcy rules as to proof of debt 
(contained in the Bankruptcy Act 1914, s. 30) applicable to insolvent companies. Since the 
creditor in Re Wiltshire Iron Co. did not know of the presentation of the winding-up 
petition, s. 30 (2) would not apply. But in bankruptcy, under s. 30 (3), the debt to be 
provable must also arise before the receiving order. There is no direct equivalent in 
winding up but it seems from the decision in Re Oriental Bank Corporation (1884) 28 Ch.D. 
634 that debts incurred before the winding-up order are provable. 


37 (1887) 57 L.J.Ch. 119. See text supra, note 10. 
38 Bankruptcy Act 1914, s. 45 (i) (ii). 
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being asked to validate itself constitutes an act of bankruptcy by the 
debtor. This may happen, for example, when the debtor sells his entire 
business intending thereby to defraud his creditors.°® It was held in 
Shears v. Goddard® that where the purchaser bought the: assets for 
value, in good faith and without any knowledge of the debtor’s fraudu- 
lent intent that did not give the purchaser knowledge that the sale 
itself constituted an act of bankruptcy by the vendor. On the other hand 
in Re Simms*! where the purchaser was a limited company formed by 
the debtor and his solicitor, the company was held to have notice that 
the sale constituted an act of bankruptcy by the debtor. 

If the requirement that the other party have no knowledge of any 
available act of bankruptcy committed by the debtor were strictly 
applied it could make it difficult for the debtor even to purchase neces- 
saries for his survival. This problem, however, is alleviated in a number 
of ways. First, any personal earnings of the debtor up to an amount 
necessary to support himself and his family do not vest in the trustee- 
in-bankruptcy. They remain vested in the bankrupt who can therefore 
dispose of them.** Secondly, dispositions of after-acquired property 
made by the debtor before the intervention of his trustee-in-bankruptcy 
may be protected notwithstanding that the recipient knows of the deb- 
tor’s bankruptcy. Thus in Re Vanlohe, ex parte Dewhurst*® a debtor’s 
payment, out of after-acquired earnings, of rent on 2 dwelling-house 
to a landlord who knew of the debtor’s bankruptcy was protected. 
As James L.J. observed, if the claim by the trustee to recover 
the rent were allowed, ‘‘ where are claims of this nature to stop. . .? 
On the same principle, if the bankrupt had paid his butcher and baker 
out of the money, the amount of what they had received might have 
been recalled from them.”44 The common law rule regarding after- 
acquired property was enacted in 1913 and is now contained in the 
Bankruptcy Act 1914, s. 47 which likewise does not require that the 
other party be unaware of the debtor’s bankruptcy.*® 

Thirdly, there is an exception to the bankruptcy rule that the other 
party must not be aware of any available act of bankruptcy committed 
by the debtor which protects solicitors. If a solicitor receives instructions 
from his client to oppose a bankruptcy petition against the client and 


39 This would be an act of bankruptcy under the Bankruptcy Act 1914, s. 1 (1) (b). 

40 [1896] 1 Q.B. 406. 

41 [1930] 2 Ch. 22. See also Re Sharp (1900) 83 L.T. 416 and Re Jukes [1902] 2 K.B. 58 
where the transferee of the debtor’s business was a pre-insolvency creditor of the debtor, 
which makes it very much more likely that he will realise the fraudulent nature of the 
transaction. 

42 Re Roberts [1900] 1 Q.B. 122. Under the Bankruptcy Act 1914, s. 51 (2) the trustee- 
in-bankruptcy can apply for a court order that the bankrupt pay over such part of his 
salary or income as the court thinks just. For discussion by the Cork Committee, see 
paras. 591-598 and 1158-1163 oftheir Report. ` 

43 (1871) 7 Ch.App.'185. ` 

44 Ibid. at p. 187. i 

45 The Cork Committee recommends that the protection provided by s. 47 should 
remain: See paras. 1147 and 1150 of their Report. They also endorse a suggestion of the 
Blagden Committee (Cmnd. 221, para. 109) that after-acquired property claimed by the 
trustee should be subject to a first charge for payment of the reasonable costs of current 
necessaries incurred by the bankrupt after the receiving order: see para. 1155. 
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is paid a sum of money in advance, at a time when necessarily the 
solicitor knows that his client may have committed an act of bank- 
ruptcy, then prima facie the solicitor will be liable to repay the money 
to his client’s trustee-in-bankruptcy. The.exception therefore protects 
a solicitor’s, receipt of money in such circumstances, for otherwise, 
as Cave J. perceptively recognised in Re Sinclair, ex parte Payne,*® one 
of the earliest cases establishing the exception, “‘ if the solicitor has to 
refund the money paid to him for such a purpose, a man would be 
left defenceless because nobody -would act for him.’’4? Because the 
debtor has not yet been adjudicated the exception cannot be restricted 
to dispositions of after-acquired property, but Re Vanlohe was cited to 
the court in Re Sinclair and there is an echo of the earlier judgment when 
Cave J. says in Re Sinclair, “‘ It might just as well be said that if a 
bankrupt goes into a baker’s shop who knows that he has committed 
an act of bankruptcy and pays for a loaf of bread then, the trustee-in- 
bankruptcy can recover the money from the baker.’’4” The irony is 
that, but for these exceptions, Cave J: is right. The trustee-in-bank- 
ruptcy could recover the money from the baker if the baker knew the 
debtor had committed an act.of bankruptcy. 

In relation to post insolvency transactions, the requirement in section 
45 (i) that the transaction take place before the receiving order also 
causes problems. In Re Clark?! a garage proprietor against whom a 
receiving order had been made purchased and paid for fuel from Texaco 
who were unaware of any of the bankruptcy proceedings against the 
debtor. When the debtor was adjudicated bankrupt, the money used to 
pay Texaco.vested, under the doctrine of relation back, in the trustee-in- 
bankruptcy and he claimed to recover it. Prima facie he was entitled 
to do so and the transaction was outside the protection of section 45 
because it took place after the receiving order. This was despite the fact 
that. the debtor had had the benefit of the petrol supplies and that 
Texaco would be unable to prove as creditors for the price of the petrol 
since their debt was incurred after the receiving order. 4°? 

In these circumstances Walton J. applied the rule in Ex parte 
James.© This provides that where it would be unfair for a. trustee- 
in-bankruptcy, as an officer of the’ court, to take full advantage 
of his legal rights a court will order him not to do so. Accordingly, 
the trustee-in-bankruptcy in Re Clark was refused recovery of the pay- 
ments from Texaco. In effect the court used the rule in Ex parte James 

46 (1885) 15 Q.B.D. 616. The extent of the exception is discussed in Williams and Muir 
Hunter on Bankruptey (19th ed.), pp. 238-240 and in Fletcher, Law of Bankruptcy, 
pp. 203-204. 

å? Ibid. at p. 618. 

48 [1975] 1 W.L.R. 559; [1975] 1 All E.R. 453. 

49 Texaco expressly refrained from seeking to recover the petrol they had supplied 
after the receiving order or its proceeds. The decision in Re Thellusson [1919] 2 K.B. 735 
would have supported such a claim but it is submitted that that decision cannot be 
defended. At most a post-receiving order creditor who is unaware of the insolvency should 
be permitted to prove his claim as an unsecured creditor which is what he thought he was 
taking the risk of becoming. He should not be treated as a quasi-secured creditor by being 


given a proprietary remedy. 
50 Based on the decisiori in Re Condon, ex parte James (1874) 9 Ch. 609. 
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to give itself a discretion to disregard the strict requirement of the 
Bankruptcy Act 1914, s. 45 (i). Interestingly, having granted himself 
this discretion, Walton J. then exercised it to reach a decision similar to 
that reached in winding up in Re Civil Service and General Store Ltd. 
as regards the payment of £13 for goods supplied after the commence- 
ment of winding up.*? 


LOANS TO THE DEBTOR AFTER THE COMMENCEMENT OF 
INSOLVENCY 
(a) Winding up 

Where money has been lent to the debtor after the commencement 
of insolvency the issue for the courts has usually been to decide whether 
some repayment of the loan or some security given in respect of it 
should be validated. The loan itself will be a disposition of the 
creditor’s money and not of the debtor’s, so no question of that 
transaction being invalid arises. But the repayment or security will 
come from the property of the debtor and any disposition of that will 
prima facie be void under section 227. Here again the dominant factor 
taken into account by the courts seems to be whether the transaction 
was for the benefit of creditors generally. Thus in two cases, Re Park 
Ward & Co. Ltd.®* and Re Steane’s (Bournemouth) Ltd.,°* loans were 
made to companies after winding-up petitions had been presented by 
lenders who knew of the commencement of insolvency. In both cases the 
lenders were granted debentures secured on the companies’ assets and in 
both cases the debentures were validated because the money had been 
lent to enable the companies to pay wages and continue their businesses 
in the hope of selling them as going concerns. 

Where the debtor company continues to operate a bank account 
after the commencement of winding up there are two ways in which the 
bank may end up lending money to the company. The first is the obvious 
one that if the account is overdrawn then any further withdrawals will 
amount to loans by the bank to the debtor. The second is where the 
account is in credit but only as a result of payments into it after the 
commencement of winding up. Such deposits will be of property 
belonging to the debtor and therefore prima facie void and recoverable 
by the liquidator. If the bank has to repay these deposits it will be 
left in the position of having lent the company money. In both situa- 
tions the question for the court will be whether deposits into the account 
may be retained by the bank in reduction or discharge of their post- 
commencement of insolvency loan. 

51 See supra, note 37. 

52 The circumstances are not exactly comparable because in Re Civil Service and 
General Store Lid. the other party knew at the time of receiving payment that insolvency 
proceedings had begun. In Re Wilson [1926} Ch. 21, an individual debtor entered into 
transactions after the receiving order with persons, some of whom knew of his insolvency. 
As a result of these transactions money was paid to the debtor which prima facie belonged 
to his trustee-in-bankruptcy. The court, however, validated the payments, thus overriding 
both conditions in s. 45 of the Bankruptcy Act 1914, as the assistant official receiver had 


authorised the transactions and this was held to be binding on the trustee-in-bankruptcy. 
53 [1926] Ch. 828. i 54 [1950] 1 All E.R. 21. 
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In Re Clifton Place Garage Ltd. the “ bank ” was in fact a receiver 
appointed to the debtor company’s holding company. The receiver 
decided to keep the debtor company’s business going in the hope of 
selling it as a going concern and opened a new bank account with funds 
provided by the holding company. During the next three weeks 
£4,800 was paid out from the account and £4,000 paid in. The money 
paid in was prima facie recoverable by the liquidator of the debtor 
company as a void disposition of its property which would leave the 
holding company and the receiver as unsecured creditors for £4,800. 
However, the Court of Appeal, reversing Megarry J., said that dis- 
cretion should be exercised to achieve a just and equitable result. The 
debtor company had benefited from the £4,800 provided by its holding 
company and accordingly it would be unfair for the holding company to 
have to repay the £4,000, despite having received it with knowledge 
of the winding-up petition. 

The principles governing the operation of bank accounts after the 
commencement of winding up were recently reviewed by the Court of 
Appeal in Re Gray’s Inn Construction Co. Ltd.°® In this case the com- 
pany’s bank account was £5,322 overdrawn when the winding-up 
petition was presented. By the time a winding-up order had been made, 
£25,313 had been paid into the account and £24,129 withdrawn. At 
first the liquidator claimed in the alternative either all the money paid 
in or all the money paid out of the account. If either claim had suc- 
ceeded, the bank would have been left as a very substantial unsecured 
creditor, while the company had had the benefit of the bank’s money. 
On appeal the liquidator modified his claim to one for reimbursement of 
the additional loss suffered by the company while its business con- 
tinued, largely as a result of the bank keeping the account operational. 
This loss was found by Templeman J., at first instance, to be £5,000. 
Templeman J. would, however, have refused the liquidator’s claim even 
to this sum on the grounds that the bank’s decision to keep the account 
operational was both reasonable and based on adequate information.®’ 
The Court of Appeal, however, felt that that tesi was only appropriate 
where there was a clear decision to sell the business as a going concern, 
whereas here there was no such decision. Furthermore, the Court of 
Appeal took into account the fact that, under the winding-up legisla- 
tion, either party to a prospective transaction may apply in advance to 
the court for the transaction to be validated.°* The bank had not taken 
that precaution here and their failure to do so meant that they bore the 
risk of a loss resulting from the business continuing." Accordingly, 
the liquidator’s claim to £5,000 succeeded. 

While bearing in mind that the discretion in winding-up cases Is 

55 [1970] Ch. 477. 

56 11980} 1 W.L.R. 711; [1980] 1 All E.R. 814. 

57 Templeman J. also held that the payments into the company’s bank account were 
not dispositions of the company’s property, a view which the Court of Appeal rejected. 
Ibid. at pp. 715 and 818. 


58 See supra, note 13. 
59 Re Gray's Inn Construction Co. Ltd. [1980] 1 W.L.R. 711, 124; [1980] 1 All E.R. 


814, 825. 


\ 
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unfettered,® two principles do seem to emerge as governing the courts 
attitude to post-insolvency loans: 


(i) where a decision has been taken to try to sell the business as a 
going concern and that decision was both reasonable and based on 
adequate information any security given or repayment made will 
normally be validated; 

(ii) where no decision has been taken to try to sell the business as a 
going concern then it would seem to be open to the court to order 
repayment of all sums paid to the lender. Alternatively the court 
may, as in the Gray’s Inn Construction case, order the lender to pay 
instead the amount of the additional loss suffered by the company 
as a result of the decision to keep the business going. 


(b) Bankruptcy 

It will be apparent that had any of the four winding-up cases exam- 
ined in this section concerning loans to the debtor occurred in bank- 
ruptcy there could have been no question of validation at all. In 
bankruptcy if the other party knows of any available act of bankruptcy 
committed by the debtor then there can be no protection under the 
Bankruptcy Act 1914, s. 45. There is no discretion open to the court. 
In Re Clifton Place Garage Ltd., for example, the parent company would 
have had to repay all the sums received by it after it knew of the 
commencement of the winding up with no allowance for any sums paid 
out on the subsidiary’s behalf. It might seem that such circumstances 
would be suitable for the application of the rule in Ex parte-James, but 
the writer is not aware of any case involving similar circumstances 
when the lender has even sought to rely on that rule.* 

On the other hand, the rule in Ex parte James has been pleaded where 
the lender has not known about any available act of bankruptcy com- 
mitted by the debtor but where the receipt by the lender of money which 
should have.been paid to the -trustee-in-bankruptcy has not been 
protected by section 45 because it occurred after the receiving order. In 
Re Wigzell, after the receiving order had been made and when the 
debtor’s bank account was already £26 overdrawn, the debtor’s bank 
paid out £199 on cheques drawn by the debtor and received £165 
deposited by the debtor. The trustee-in-bankruptcy had a valid claim 
to the £165 because it had vested in him and the debtor’s deposit of it 
in the bank account was not protected by section 45 because it was 
made after the receiving order. The bank had continued to operate the 
debtor’s account because they were unaware of any bankruptcy proceed- 
ings, advertisement of the receiving order having been postponed 
pending an appeal. But the result was that the bank had paid out £199 
for which they were unable to prove as creditors®* and in these 

60 See supra, note 9. 

81 In so far as any repayment is made out of property acquired by the bankrupt after 
his adjudication, it may be protected under the Bankruptcy Act 1914, s. 47 (1) but note 


the special provisions regarding banks in s. 47 (2). 
62 [1921] 2 K.B. 835. 88 Bankruptcy Act 1914, s. 30 (3). 
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circumstances they asked the court to apply the rule in Ex parte James 
and to reject the trustee-in-bankruptcy’s claim. The court refused, but 
only it seems because it was not convinced that the £199 had in any way 
benefited the debtor’s estate. Had there been clear evidence that the 
£199 had been used to pay off provable debts of the debtor the court 
would have applied the rule in Ex parte James and allowed the bank 
to keep the £165.84 

The irony is that had the court applied the rule in Ex parte James 
it would have granted itself a discretion to override the provisions of the 
Bankruptcy Act 1914, s. 45 and then reached a decision comparable 
to that reached under the discretionary provisions in winding up in 
Re Clifton Place Garage Ltd. and Re Gray’s Inn Construction Co. Ltd. 
Instead the potential injustice of persons being liable for dealing with the 
debtor’s property after the receiving order but whilst they were un- 
aware of it because it had not been advertised, resulted in Parliament 
providing yet more statutory protection, this time in the complex 
form of the Bankruptcy (Amendment) Act 1926, s. 4.65 


DISPOSITIONS OF PROPERTY IN FAVOUR OF THE DEBTOR 


Section 227 of the Companies Act 1948 refers to “ any disposition of the 
property of the company.” A transfer, therefore, of another person’s 
property to the company will not be affected by section 227% even if it 
takes place after the presentation of the winding up petition and even if 
the property concerned carries a potential liability for the recipent 
company.*’ Arguably also, transfers to the company of its own property, 
such as a withdrawal by the company from a credit balance in its bank 
account or a release back to the company by a mortgagee of the com- 
pany’s property, are not dispositions of that property for the purpose 
of section 227. If, on the other hand, the withdrawal from the bank 
account was on the instructions of the company but in favour of a third 
party that would be a disposition of the company’s property and prima 
facie void under section 227.88 

Where the debtor is an individual the problem is complicated by the 
fact that all the debtor’s assets are deemed to have vested in the trustee- 
in-bankruptcy at the commencement of the bankruptcy.®® So, for 
example, debts due to the debtor, bank accounts and equities of 
redemption will have vested in the trustee-in-bankruptcy. If the creditor, 

64 [1921] 2 K.B. 835, 853, per Lord Sterndale M.R. 

65 Compare the far simpler solution recommended by the Blagden Committee Report 
Cmnd. 221 (1957), paras. 126, 127. 

86 Thus a customer who receives goods from a company before the presentation of a 
winding-up petition can safely pay the company after such presentation: Mersey Steel and 
Iron Co. v. Naylor, Benzon & Co. (1882) 9 Q.B.D. 648. 

87 Re Barned’s Banking Co. (1867) L.R. 3 Ch.App. 105. 

68 The bank in Re Gray’s Inn Construction Co. Ltd. [1980] 1 W.L.R. 711; [1980] 
1 All E.R. 814 conceded that all payments out of the account were dispositions of the 
company’s money and prima facie void under the Companies Act 1948, s. 227: see pp. 
716C and 818H. This seems to be correct but compare the contrary view taken by the New 
South Wales Supreme Court in Re Mal Bower’s Macquarie Electrical Centre Pty. Ltd. 


[1974] 1 N.S.W.L.R. 254. 
68 Bankruptcy Act 1914, ss. 18 (1), 38(a). 
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bank or mortgagee makes a payment or transfer to the debtor himself 
he will only be protected if the payment or delivery takes place before 
the receiving order and the transferor is unaware of any available act of 
bankruptcy committed by the debtor.” A relaxation of the latter 
limitation was introduced in 1913 and is now contained in s. 46 of the 
Bankruptcy Act 1914. Under this section the transferor is still protected 
despite knowing about an available act of bankruptcy, provided he 
does not know about the presentation of a bankruptcy petition. It has 
been held as well that payment or delivery to the bankrupt in both 
section 45 (b)7! and section 4672 include payment at the request of the 
bankrupt to one of his creditors. 

Both section 45 (b) and section 46, however, only apply to payments 
made before the receiving order, so that neither could avail the bank in 
Re Byfield.?3 In that case, after a receiving order had been made and 
gazetted, but before her bank became aware of it, the debtor instructed 
her bank to transfer £19,500 from her account to her mother’s account. 
This the bank did and the debtor’s mother used £12,356 to pay off 
some of the debtor’s creditors. The balance of £7,144 was handed over 
to the debtor’s trustee-in-bankruptcy who compelled the bank to 
reimburse the missing £12,356. The bank were now in the position of 
having in effect lent the debtor £12,356 and having done so moreover 
after the receiving order, so that the loan was prima facie unprovable.”4 
However, the bank argued on two grounds that the trustee should 
admit their proof. First, as the remaining creditors had had the benefit 
of the bank’s £12,356 in paying off some of the creditors, it was just and 
equitable that the rule in Ex parte James should be applied so as to 
order the trustee to accept their proof. This was rejected by Goulding J. 
on the ground that the payments by the bank had arisen through the 
action of the debtor and not of the trustee, whereas the rule in Ex parte 
James only applies to conduct-of the trustee himself.’® Secondly, the 
bank argued. that they should be subrogated to the claims of those . 
creditors who had been paid off by them. This, too, was rejected by 
Goulding J. Although sympathetic to the possibility of subrogation, he 
was fiot prepared to allow it in novel circumstances and considered, 
“ that this is not a case in which equitable principle demands that any 
subrogation or similar right or remedy should be provided.’’”® 

70 Bankruptcy Act 1914, s. 45 (b). The debtor’s bank dealing with him in respect of 
property acquired after adjudication may also be protected by the Bankruptcy Act 1914, 
s. 47 (1), subject to their obligations in s. 47 (2). The Cork Committee recommended that 
this should remain: paras. 1148—1150. 

71 Re Gunsborg (No. 1) (1919) 88 L.J.K.B. 479. 

72 Re Dalton [1963] Ch. 336. 

73 [1982] 1 All E.R. 249. 

74 Bankruptcy Act 1914, s. 30 (3). 

75 Atp. 252. It is submitted, though, that the foundation of the rule in Ex parte James 
is primarily to prevent unjust enrichment of the debtor’s estate. Such enrichment may 
arise through the actions of the debtor himself just as much as through the action of the 
trustee. Goulding J. refers to cases where the rule has been applied to the actions of the 
debtor as “ special exceptions”, but are they? In every case it is the trustee who tries to 
enforce the legal rule that would swell the debtor’s estate and it is then that the court can 


control his action as an officer of the court. 
78 Ibid. at p. 256. 
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- Goulding J.’s reticence is a pity because in certain cases where a 
person has lent money too late to give rise to a provable debt, or, as in 
Re Byfield, is put in the position as if they had lent money in such 
circumstances, a remedy which enables them to prove as creditors would 
be a fair solution. In a case like Re Wigzell, where the debt arose when 
the bank was unaware of any insolvency proceedings against the debtor 
the bank may be regarded as taking the same risk as the other creditors 
that their customer may become insolvent and that they may only 
receive a dividend in return. It is appropriate in such a case to place the 
bank in a position that reflects their expectations and puts them in the 
same position as other creditors who took the same risk. Allowing 
the bank to prove as a creditor does this.?? 


PROTECTION -OF SUB-I RANSFEREES OF THE DEBTOR’S PROPERTY 


The final contrast between the protective provisions in winding up 
and those in bankruptcy also arises from the precise wording in section 
45 of the Bankruptcy Act 1914 compared to that in section 227 of the 
Companies Act 1948. In Re Gunsborg (No. 2)78 a debtor transferred 
‘some furniture to a company controlled by him. That transfer was 
subsequently held to be an act of bankruptcy as a fraudulent transfer”? 
and since the company must be taken to have realised this the transfer 
to them was not protected.®° The company, however, had resold the 
furniture to a purchaser in good faith who had in turn resold to a second 
purchaser in good faith from whom the trustee-in-bankruptcy sought to 
recover the furniture or its value. The purchaser argued that although 
the doctrine of relation back operated to vest property in the trustee-in- 
bankruptcy at the commencement of the bankruptcy, nevertheless 
rights acquired in the meantime by bona fide purchasers were pro- 
tected. This was rejected by the trial judge and by the majority of the 
Court of Appeal. It is precisely because, under the doctrine of relation 
back, dispositions of property are rendered void not voidable, that the 
protective provisions in section 45 are so necessary. But section 45 
refers to four categories of transaction which are exclusive. Since three 
of the categories refer to dispositions “ by the bankrupt” and the 
fourth refers to payment or delivery “‘ to the bankrupt ” no dispositions 
by transferees from the bankrupt to third parties are covered.*4 

The Court of Appeal agreed that the result was unjust and called on 
Parliament to change the law.®? In particular, as Younger L:J. (who dis- 
sented) pointed out,®* if the transfer by the debtor to the company had 





77 In many ways this would also be the most appropriate solution in a case like Re 
Clark [1975] 1 All E.R. 453. See text supra, note 48. As Texaco were unaware of the 
insolvency proceedings against the debtor, they thought they were taking the risk that he 
might become insolvent and that they would only receive a dividend. instead they received 
what amounted to payment in full. 

78 [1920] 2 K.B. 426. 

78 Under the Bankruptcy Act 1914, s. 1 (1) (b). 

80 Because of the Bankruptcy Act 1914, s. 45 (ii): See also Re Simms [1930] 2 Ch. 22. 

81 In fact the transfers to both bona fide purchasers took place after the receiving 
order which would be a further obstacle to s. 45 applying. 

82 See particularly Warrington L.J., p. 447. 83 See pp. 451-452. 
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been avoided under any provision other than the doctrine of relation 
back the purchaser would have been protected. If a transfer is set aside 
as a fraudulent conveyance,®4 fraudulent preference, or voluntary 
settlement, ®* the rights of a bona fide purchaser for value are protected.®” 
We may add that had the debtor in Re Gunsborg (No. 2) been a company 
this injustice could have been avoided because the court would have 
had a discretion to validate the transfer. Section 227 of the Companies 
Act 1948 simply refers to “‘ any disposition of the property of the 
company ” without limiting it to dispositions by any particular person. 


CONCLUSION 


It is submitted that this comparison of the detailed provisions of the 
bankruptcy legislation with the discretion open to the courts in winding 
up shows that the discretionary approach works better. Not only does 
it give the courts the flexibility necessary to deal with the variety of 
situations that may occur, but this has not been at the expense of 
certainty and predictability. The courts have developed criteria which 
are now applied with sufficient regularity to enable parties both before 
and after they enter into transactions with the company to assess the 
court’s likely reaction. Furthermore these criteria are consistent with 
the fundamental objectives of insolvency law. 

In contrast, the mandatory conditions of the Bankruptcy Acts have 
led the courts to reach decisions which are sometimes unjust and which 
in some cases are also contrary to the objectives of insolvency law. 
The courts have tried to alleviate the injustice by granting themselves 
a discretion via the rule in Ex parte James. Parliament has also inter- 
vened with legislation but has done so in a way which has further 
complicated the law. It is accordingly submitted that if legislation ever 
does follow from the Cork Committee Report, the provisions for 
the protection of transactions should follow the discretionary model 
of the winding-up legislation rather than the detailed approach of 
the bankruptcy code. l 


NIGEL FUREY* 


84 Under the Law of Property Act 1925, s. 172. 

85 Under the Bankruptcy Act 1914, s. 44. 

86 Under the Bankruptcy Act 1914, s. 42 (1). 

87 See Harrods Ltd. v. Stanton [1923] 1 K.B. 516 (as to fraudulent conveyance), the 
Bankruptcy Act 1914, s. 44 (2) (as to fraudulent preference) and Re Carter & Kenderdine’s 
Contract [1897] 1 Ch. 776 and Re Hart [1912] 3 K.B. 6 (as to voluntary settlements). 

* Lecturer in Law, University of Bristol. 


PROTECTION OF INTELLECTUAL 
< PROPERTY RIGHTS: ANTON PILLER ORDERS 


INTRODUCTION 


AFTER what threatened to be a major setback to its rapid development, 
but proved instead to be a mere “ hiccup,” the Anton Piller procedure? 
has been restored to full effect by the enactment of the Supreme Court 
Act 1981, s. 72. The new section withdraws the privilege against self- 
incrimination from defendants? in civil proceedings for infringement of 
rights pertaining to intellectual property or for passing off, and thus 
removes the effect of the House of Lords’ decision in Rank Film 
Distributors Ltd. v. Video Information Centre.’ 

The introduction of'this provision into the Supreme Court Bill at 
such a late stage in its passage through Parliament* is a heartening 
example of the speed at which reform can be achieved on occasion; 
however it is submitted that the effect is spoiled by a lingering suspicion 
that Parliament’s blessing has been given to a practice which in any 
other context would be regarded as highly dangerous and objection- 
able. The purpose of this article is to inquire whether such a suspicion is 
justified in the particular context in which the new provision firmly 
establishes the Anton Piller practice. 


1. Origins of the Order 


The Anton Piller order is a particularly dramatic example of the courts’ 
recent adaptation of the injunction to provide remedies for plaintiffs in 
new situations.’ 

‘The order takes the form of an interlocutory injunction, issued on an 
ex parte application, and was originally designed to provide an effective 
weapon against copyright infringement where it was feared that 
“ pirates ° were in possession of incriminating documents or things 
which they might destroy given notice of an inter partes application. 
Film and record companies were the first to apply for such orders.® 
The unauthorised copying of copyright audio and video recordings has 
reached epidemic proportion. Recent developments in technology have 
made sophisticated copying machines widely available at low cost in 
relation to the enormous profits to be made. For long before the 
advent of the Anton Piller order, the film and record companies had 


1 So called after Anton Piller K.G. v. Manufacturing Processes Ltd. [1976] Ch. 55 in 
which the Court of Appeal first recognised it. 

2 And their spouses. 

3 [1981] 2 W.L.R. 668. 

4 Cl. 72 was introduced three weeks before the Royal Assent was received on July 31, 
1981—H.C. Deb. col. 673 (July 9, 1981)—and just three months after the Rank decision. 

5 Rank Film Distributors Ltd. & Others v. Video Information Centre (a firm) & Others 
[1981] 2 W.L.R. 668, per Lord Wilberforce at p. 672. 

6 In A. & M. Records Inc. v. Aram Darakdijan, May, 21, 1974 (unrep.); E.M.I. v. 
Hazan, July 3, 1974 (unrep.), and in the first reported case: E.M.I. v. Pandit [1975] 1 
W.L.R. 302. . ; 
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complained’ of the lack of adequate remedies for copyright infringe- 
ment,® in view of the scale of modern piracy practices. Interest in the 
order has tended to centre upon its use in this context; however, the 
Anton Piller field of activity extends far beyond the audio and video black 
market. It is used to restrain the counterfeiting of a variety of brand 
name products including whisky, jeans and parts for aircraft and motor- 
cars, and for the recovery of documents, such as those containing 
stolen confidential information. 

As originally framed, the order required a defendant to permit the 
plaintiff’s solicitor to enter and inspect his premises, and remove there- 
from infringing copies. Its issue ex parte, since surprise is of the essence, 
makes it a very severe form of order. Hence the Court of Appeal 
stressed at the outset? that it should only be used where the ends of 
justice would otherwise be defeated. 

The original Anton Piller jurisdiction came from R.S.C., Ord. 29, 
r. 2, which provides for a discretionary order authorising ‘‘ any person 
to enter upon any land or building in the possession of any party ”’ 
to a matter in respect of which an application is granted “‘ for the 
detention, custody or preservation of any property which is the subject- 
matter of the cause or matter’’ or for its inspection. Under normal 
rules of procedure such an application must be made “‘ by summons or 
by notice,’’!° but in the case of an Anton Piller order: 

“,. if it appears that the object of the plaintiff’s litigation will be 
unfairly and improperly frustrated by the very giving of the notice 
which is normally required to protect the defendant, there must be 
exceptional and emergency cases, in which the court can dispense 
with the notice, and either under power in the rules to dispense 
with notice, or by the exercise of its inherent jurisdiction, make 
such a limited order, albeit ex parte, as will give the plaintiffs the 
relief which they would otherwise be unable to obtain.” 


In the exercise of the Anton Piller jurisdiction, the Court of Appeal 
has been at pains to distinguish the new order from a search warrant,}* 
by emphasising that an Anton Piller search can only take place with the 
defendant’s permission.?® The order does not, for instance, authorise 
the breaking down of doors, or the gaining of entry by an open door or 
window. There was authority for such an “* order to permit ” in East 
India Co. v. Kynaston!t with, however, the important distinction that at 
the hearing of the petition for the order, although no one attended for 
the appellants, ‘‘ they had duly been served with a copy of the said 


T See, e.g. their evidence to the Whitford Committee Cmnd. 6732 (1977). 

The penalty for infringement under the Copyright Act 1956, s. 21 is £50 (which the 
Criminal Justice Bill will increase to £200) which many “ pirates ® accept as another 
“ overhead.” 

9 In Anton Piller K.G. v. Manufacturing Processes Ltd. [1976] Ch. 55, per Lord Denning 
M.R. at p. 61. 

10 Under R.S.C., Ord. 29, r. 5. 

11 E.M.I. v. Pandit [1975] 1 W.L.R. 302, per Templeman J. at p. 305. 

12 See supra, note 9, per Lord Denning M.R. at p. 60. 

13 On pain of contempt for refusal. 

14 (1821) 3 Bli.(o.s.) 153; see also Earl of Lonsdale v. Curwen (1799) 3 Bli.(o.s.) 168; and 
generally, on the background to the Anton Piller order, Lazarides, 56 C.P.R. (2d) 17. 
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petition,”> and that the appellants’ objection was against inspection 
without their consent, rather than without notice.1* Nor was there any 
other authority for the grant of such an injunction ex parte: in Fowler v. 
Lewy,!? Quain J. refused to make an ex parte order for inspection, 
whilst in Hennessy v. Rohmann Osborne & Co.,!8 although Malins 
V.-C. implied that in an emergency, such an order might be made 
ex parte, he had never done so, nor did he in that instance. The signi- 
ficance of Anton Piller K.G. v. Manufacturing Processes Ltd., therefore, 
was that it conveyed the Court of Appeal’s approval, in principle, of 
the order in ex parte form. 


2. Developments and Extensions 


Templeman J. introduced the Anton Piller order in E.M.I. v. Pandit! as 
“ an unusual order which will only be made in unusual circumstances.” 
His description of cases in which the order might appropriately lie as 
“ exceptional and emergency ”’ echoes that of the earlier authorities.”° 
The Court of Appeal took asimilar view: ‘‘ It seems to me that such an 
order can be made by a judge ex parte, but it should only be made where 
it is essential that the plaintiff should have inspection so that justice 
can be done between the parties . . .”’?! Nevertheless, the usefulness of 
the orders proved to be such that within three years of their conception: 
“ |, . they are in daily use—not only in infringement of copyright, but 
also in passing-off cases, and other cases.’’?2 

The first significant development came in Ex parte Island Records 
Ltd.,?8 when an Anton Piller order was granted by the Court of Appeal 
against a suspected “‘ bootlegger.’’ The distinction between “‘ pirates,” 
to whom the orders had hitherto been applied, and “‘ bootleggers ”’ 
is this: the former take unauthorised copies of pre-recorded copyright 
material for commercial exploitation, the latter make unauthorised 
audio recordings of live performances to be made and sold as records 
and cassettes:*4 performances per se are‘not copyright subject-matter. 
The extension of the Anton Piller jurisdiction to ‘* bootleggers ° was 
achieved in the face of two objections: ‘* bootlegging ” is a criminal 
offence under the Dramatic and Music Performers Protection Act 
1958, s. 1, for which there is no possibility of a search warrant being 


15 Fast India Co. v. Kynaston, supra, at p. 159. 

16 bid. at p. 160. 

17 (1876) 1 Charl.Cha.Ca. 14. 

18 (1877) W.N. 14. 

19 [1975] 1 W.L.R. 302, 303. 

20 See East India Co. v. Kynaston, supra, note 14, per Lord Redesdale at p 166; Fowler 
v. Lewy, supra, note 17, per Quain J. 

21 Anton Piller K.G. v. Manufacturing Processes Ltd., supra, n. 1, per Lord Denning 
M.R. at p. 61; see also ibid. per Ormrod L.J.: “‘ The proposed order is at the extremity of 
this court’s powers. Such orders, therefore, will rarely be made, and only where there is 
no alternative way of ensuring that justice is done to the applicant.” 

22 Ex p. Island Records Ltd. [1978] Ch. 122, per Lord Denning M.R. at p. 133. 

23 But see now Lonrho Ltd. v. Shell Petroleum Co. Ltd. [1981] 2 All E.R. 456, and 
infra, note 29. 

As regards video tapes, the distinction is between “‘ illegal ’’ tapes—copies of films 
not yet legitimately released on video—and “ counterfeit ’’ tapes—illicit copies of films 
which have been released. 
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issued. The grant of an Anton Piller order in these circumstances would, 
therefore, have the effect of indirectly stiffening the sinews of the 
criminal law.2° The second objection arose from the then recently 
decided case of Apple Corps Ltd. v. Lingasong Ltd., in which “ The 
Beatles °” had been refused injunctions to restrain manufacture, sale 
and distribution of unauthorised records made from their live per- 
formances in Hamburg before they became famous, on the ground 
that the Dramatic and Music Performers Protection Act 1958, s. 1, 
provides a criminal remedy which is adequate in itself, and excludes the 
possibility of a civil remedy. Overruling the Apple case, Lord Denning 
M.R. pointed out that the dividing line between the pro and con cases 
for arguing whether or not statutory illegality gives rise to a civil 
remedy was so blurred and so ill-defined that one might as well toss a 
coin to find the answer. To his mind: “. . . we should seek for other ways 
to do therein what to justice shall appertain.’’®* He was also able to 
overrule Walton J.’s objection at first instance that the court had no 
jurisdiction to grant relief to persons who, although they could show 
damage by the unlawful acts complained of, had no right of property 
infringed by those activities, by reference to the case of Gouriet v. 
Union of Post Office Workers.*® He held that the plaintiffs had indeed a 
right of property—royalties under contract—which had been infringed, 
so that they had suffered special damage by the “ bootlegging ” over 
and above that suffered by other members of the community.”® 


3. Orders for Discovery: The Full Anton Piller Order 


The order was taken towards its logical conclusion as a means of break- 
ing the blackmarket in audio and video tapes by the “ legitimate exten- 
sion ’’°° of the original order for inspection and seizure of the infringing 
material, to include an order for discovery of the names and addresses 
of the defendants’ suppliers and customers. The full order thus achieves 
for the plaintiff: injunctions, orders for delivery-up and disclosure,- 
and provision for costs and damages. 

Its availability was further extended in Yousif v. Salama?! to non- 
industrial property®? which did not itself form the subject-matter of the 
action, thus taking it beyond the scope of R.S.C., Ord. 29, r. 2. The 





25 This was not, in the judgment of Shaw L.J., the function of the civil courts. See his 
dissent on that ground: Ex parte Island Records, supra, at p. 141. 
26 [1977] F.S.R. 345. 
27 Ex p. Island Records, supra at p. 135. 
28 [1978] A.C. 435. 
29 The availability of the order against bootleggers seems now to be limited to the 
performers themselves, for whose protection the D.M.P.P.A. 1958 specifically exists: 
R.C.A. v. Pollard [1982] 2 All E.R. 468. To the extent that Lord Denning appeared, in 
Ex parte Island Records, supra, to enunciate a general rule that damage accruing to any 
_individual as the result of the contravention by another of a statutory provision is action- 
able, he was overruled by the House of Lords in Lonrho Ltd. v. Shell Petroleum Co. Ltd. 
[1981] 2 All 456, per Lord Diplock at pp. 462-463. But see Vinelott J. in Pollard, supra at 
p. 477. 
30 E.M.I. v. Sarwar & Haidar [19717] F.S.R. 146. 
31 [1980] 3 All E.R. 405. 
32 A desk diary and accounts, which the plaintiff claimed were *“ the best possible 
evidence ” for his case. 
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justification for this was as an aid to justice for the plaintiff which, 
because of the safeguards attached to its exercise,?* could not harm the 
defendant. This echoes the original concept of the order: Lord Denning’s 
judgment in Anton Piller was that such an order should only be made 
when, inter alia, “ the inspection would do no harm to the defendant 
or his case.’’34 A significant feature of the defence raised in Rank Film 
Distributors Ltd. v. Video Information Centre® is its demonstration 
that, despite all such provisos, one natural result of increasing the 
effectiveness of the procedure has been to increase the risk of harm to 
defendants. 

The success of the Anton Piller order was mainly due to two factors: 
that plaintiffs on application for an Anton Piller order generally under- 
took not to use the information discovered as a result save for the 
purposes of the action, nor were the police in general interested in 
prosecuting the offenders**; and the simple fact that before Video 
Information Centre, no defendant had challenged the orders. As Lord 
Denning pointed out in Ex parte Island Records Ltd.*": “ The effect of 
these ex parte orders has been dramatic. When served with them, the 
shopkeepers have acknowledged their wrongdoing and thrown their 
hand in.”’ 

The “ pirates ’’ against whom Rank Film Distributors obtained a full 
order were, however, rather better organised than had hitherto been the 
case. Aware that the Director of Public Prosecutions was investigating 
their activities, and anticipating, correctly in the event, prosecution for 
conspiracy to defraud, they claimed privilege against self-incrimination 
as a defence to the order for discovery. The Court of Appeal held by a 
majority®® that although the issue of the Anton Piller order was justified, 
that part requiring disclosure was in breach of the privilege and would be 
expunged. The House of Lords found?’ that it had no option but to 
uphold that decision. 

The delay in establishing this defence against the Anton Piller order 
reflects the fact that the typical defendant had hitherto been a small 
shopkeeper with a stock of illegally-copied material. Its success in that 
context was meteoric. The purpose of the Supreme Court Act 1981, 
s. 72, is to strengthen the arm of the Anton Piller procedure against 
defendants whose piracy operation is on a larger scale, and who have 
sufficient at stake to wish to defend themselves vigorously. The new 
provision is a direct parallel to the Theft Act 1968, s. 31, in that its 
effect is only to remove from the defendant the privilege against self- 
incrimination in the proceedings at hand, and not to make any admis- 
sion thereby extracted admissible in criminal proceedings*® for any 
related offence. 

33 See infra, text accompanying note 52 et seq. 

Supra, note 1, at p. 61. 

86 [1981] 2 W.L. R. 668, H.L.; (1981) 44 M.L.R. 580. 

36 This was one of the complaints of the film and record companies. 

37 [1978] Ch. 122, 133. 

38 Lord Denning M.R. dissenting [1980] 2 All E.R. 273. 


39 [1981] 2 W.L.R. 668. 
40 Except perjury or contempt of court—s. 72 (4). 
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Its value is therefore heavily dependent upon the effectiveness of the 
civil remedy to which defendants thereafter become exposed. The 
Government’s recent Discussion Paper on Reform of the Law Relating to 
Copyright, Designs and Performers’ Protection! proposes to improve 
the protection afforded to copyright owners by increasing the amount 
of damages recoverable in civil actions. In appropriate cases, the courts 
would have “an unfettered discretion to award penal damages.’’** 
However, the drawbacks of pursuing these cases by means of the civil 
law are not restricted to remedial inadequacy. One of the major dis- 
advantages is the lack of speed, frequently aggravated by the problems 
attached to strict proof of copyright. At the end of a civil action, the 
defendant, who is often merely a “ front ’’ company, has no means with 
which to pay damages, so it is usually in the plaintiff’s best interest to 
settle out of court. The relatively simple calculation: of the defendant’s 
probable liability to conversion damages*® puts pressure on him to 
settle. It is arguable that replacing the certainty attached to conversion 
damages with the proposed element of discretion might increase 
plaintiffs’ difficulties. More defendants, for instance, might be prepared 
to “take a chance” on the discretion by concocting an ingenious 
defence of reasonable innocence against .a -claim for infringement 
damages or, by demanding strict proof of copyright, use the resulting 
delay to dispose of their assets. In the case of the full-Anton Piller order, 
a demand for ‘strict proof i is the obvious defence, since very serious 
damage to the plaintiff is a prerequisite of its issue. Well-advised de- 
fendants will presumably be able to undermine the main advantages 
of the order—speed—by this means. It is therefore questionable 
whether, irrespective of the new provision, the full Anion Piller order 
is likely to achieve its intended result. 

Sieni heimi of l the mna law 


In addition to the problems posed in civil proceedinas for copyright 
infringement, copyright owners feel very strongly that the criminal law 
is ill-equipped to deal with the situation. Prosecutions under the 
Copyright Act are unusual: in view of the small penalties imposed by 
the Act the number of police man-hours involved is disproportionate to 
the results achieved. Alternative charges are difficult to formulate. The 
definition of ‘‘ property ’’ under the Theft Act probably excludes the 
type of property under consideration,*® ruling -out the possibility of 
prosecution for theft or conspiracy to steal. Charges of conspiracy to 
defraud have tended to fail for want of jurisdiction. 46 Where the evi- 
dence discloses that the object of the conspiracy is to export American 
films from the United Kingdom to the Middle East, it is not always 


41 Cmnd. 8302 (1981). 
42 Chap. 14, para. 3. 
43 Copyright Act 1956, s. 18. 
44 Ibid. s. 17 Q). The defence does not apply to an injunction, unless the defendant’s 
infringement is “ indirect ’’—-Copyright Act 1956, s. 5. 
45 Oxford v. Moss [1978] Cr.App.R. 183; Infabrics v. Jaytex [1981] 2 W.L.R. 646. ` 
46 Board of Trade v. Owen [1957] AC 602; R. v. Cox [1968]1 W.L.R. 88. 
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possible to show that harm will accrue to an individual or company 
within the jurisdiction. Fundamentally, judges in criminal courts take 
the view that infringement of copyright does not properly come within 
the ambit of the criminal law. Penalties are always financial and seldom 
crippling. 4? 

The favourable reaction of sorai owners to the order’s restora- 
tion is understandable in view of the continued lack of governmental 
response to their pressure for improved legislative protection of a 
specialist nature. Suggestions for reform have tended to concentrate 
upon increased financial penalties**; however, there remains the prob- 
lem of tracing the appropriate offenders. There is little point in im- 
posing a massive fine on a small-time bucket shopkeeper, who simply 
cannot pay it, other than the possibility of “ drying up ” a sufficiently 
large proportion of retail outlets to frustrate the entire piracy operation. 
It seems arguable whether the criminal courts would be prepared to 
impose heavy fines on small retailers for the specific purpose of putting 
them out of business. The success of the Trade Descriptions Act in this 
field may be influenced by the same factors. *® 

The recently published Discussion Paper® is the first response to the 
recommendations for reform proposed by the Whitford Committee 
in 1977.5 There is a danger, it is submitted, in its reference to the Anton 
Piller order as a safeguard in its own right,® in that this belief may be 
_ used to justify further postponement of the reform of copyright law 
Copyright owners and practitioners who regard the proposals as weak 
and naive anticipate a further two-year delay before new provisions 
will be implemented. The complete lack of an effective safeguard against 
copyright infringement injected a degree of urgency into the debate. 
There is, arguably, a danger that attitudes will relax in'response to the 
availability of the Anton Piller order, causing an even longer delay. 
If the usefulness of the full order should prove to be limited to the 
apprehension of minor villains, and its value, therefore, overrated, the 
courts’ determination to continue the Anton Piller procedure out of a 
feeling of sympathy with the plight of plaintiff copyright owners®* may, 
in the long run, have an effect more harmful than beneficial both for 
those whom, ironically, it was intended -to help, and by virtue of the 
dangerous procedure thus created. 





47 The defendant in the Rank case, supra, n. 35 who was subsequently convicted of 
conspiracy to defraud, was fined £750 with £2,000 costs. Losses suffered annually by 
copyright owners are currently estimated at £500m. 

48 Sir John Eden’s Bill would increase the maximum penalty upon summary conviction 
to £1,000, and upon indictment to an unlimited fine with the possibility of two years’ 
imprisonment.: 

48 Serious or persistent offenders may be subject to an unlimited fine and/or i imprison- 
ment: T.D.A. 1968, s. 18 (b). Recent conviction of a pirate under this provision resulted 
in a £500 fine. 

50 Supra, note 41. 

51 Cmnd. 6732. 

52 Supra, n. 41, Chap. 14, para. 2. 

53 A feeling quite undisguised in the Rank case, and ‘in a number of cases which 
anticipated and interpreted its effect: see Snugkoat v. Chaudhrey [1980] F.S.R. 286; 
0.C.L.I. Optical Coatings vy. Spectron Optical Coatings [1980] F.S.R. 277. 
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4. The Safeguards 


The nature of the Anton Piller order raises the perennially sensitive 
question of the propriety of employing in civil proceedings something 
which so closely resembles a search warrant. The Court of Appeal’s 
efforts to distinguish between the two*4 are not entirely convincing, 
espécially in the aftermath of the furore raised by that court over the 
Rossminster search." Lord Denning’s judgment"! in that case echoed the 
judicial indignation at the methods by which evidence was procured in 
The North Briton libel cases®’ in the mid-eighteenth century, methods 
which were said to be “ worse than the Spanish Inquisition.’®* The 
chief element attracting censure in those cases was the absence of judi- 
cial supervision over both the issue and execution of the search warrants. 
Whereas there is an immediate contrast between the ministerial issue 
of those warrants and the judicial issue of the Anton Piller order, the 
criticism levelled in Entick v. Carrington at the manner in which the 
warrants were executed cannot be-so easily dismissed as irrelevant to 
the Anton Piller practice. o 

In The North Briton cases elements such as the discretion exercisable 
by the warrant’s executors as to which items were sufficiently likely to 
constitute “‘ evidence ” to justify seizure,®® the absence of witnesses to 
the search,® and its issue solely upon grounds of “ suspicion ” that 
evidence would thereby be obtained,®! were found particularly ob- 
jectionable. In defence of the Anton Piller procedure it may doubtless 
be argued that the safeguards imposed by the courts against its un- 
necessary or indiscriminate issue®* and the methods of execution which 
have grown up as a matter of practice amongst solicitors experienced 
in serving it eliminates these fears. Of particular note in the latter con- 
text is the fact that the plaintiff’s solicitor will not commence his search 
until the defendant has taken or refused legal advice. If the defendant’s 
solicitor will not be present, the plaintiff’s solicitor for his own pro- 
tection will usually speak to him on the telephone to explain the purport 
of the order and get his approval to execute it. The Court in Entick v. 
Carrington deplored the possibility that the whole procedure could 
take place without any witness to testify what had occurred so that: 
“if the officer should be disposed to carry off a bank bill, he may do it 
with impunity, since there is no man capable of proving either the taker 
or the thing taken.’’®* That danger should never arise. Further, the 
powers of seizure granted in the Anton Piller order to the plaintiff’s 
solicitor are strictly limited to documents specified in the order, which 





54 See supra, note 12. 

55 R.v. IRC, ex p. Rossminster Ltd. [1979] 3 All E.R. 385. 

58 Ibid. at p. 396. 

57 R. v. Wilkes (1763) 2 Wils.K.B. 151; Huckle v. Money (1763) 2 Wils.K.B. 205; 
Entick v. Carrington (1765) 2 Wils. 275; 19 St.Tr. 1030. 

58 Huckle v. Money, supra, at p. 207. 

59 Leach v. Three of the King’s Messengers (1765) 3 Burr. 1692. 

60 Entick v. Carrington, 19 St.Tr. 1030. 

61 Ibid. 

62 See infra, text attached to note 68 et seq. 

83 See supra, note 54, at p. 1066. 
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should have the effect of removing the objectionable element of dis- 
cretion. The defendant is also protected by the plaintiff’s undertaking 
not to. use the information gained for other purposes,®4 and not to 
instigate criminal proceedings. All articles and documents found are 
retained in the custody of the plaintiff’s solicitor, and to the extent that 
the defendant’s business suffers an interference, any loss is covered by 
the plaintiff’s cross-undertaking in damages. However, it would surely 
be naive to imagine that no opportunity for abuse.remains, and that to 
a-less than scrupulous plaintiff, such opportunities as remain would 
not prove an overpowering temptation. For example, it is arguable 
that the presence, during the search, of the plaintiff’s solicitor, although 
rendering the search one carried out “ by due process of law ”’ within 
the Rossminster definition,® cannot be regarded as a safeguard beyond 
doubt, since in the context of trade secrets or confidential papers, he 
must surely be guided by the plaintiff, who will often be present at the 
search," as to exactly what information is to be seized. In circumstances 
where the plaintiff is aware that the defendant’s designs for his own 
secret inventions are housed in premises in respect of which the plaintiff 
has obtained an Anton Piller order, it is all to easy to recognise in the 
procedure a means for heightening industrial conflict over trade secrets 
rather than resolving it.87 

, A question mark also remains over the issue “ ex parte ” of orders 
for search and seizure in civil cases on grounds of “‘ suspicion ” alone: 
The “ utility ” argument in favour of this was rejected as vigorously 
by the Rossminster®® Court of Appeal as it was in Entick v. Carrington. 
Issue of the order for search under section 20 c(1) of the Taxes Manage- 
ment Act 1970 against which Lord Denning took such exception, is 
subject to “the appropriate judicial authority’ being “ satisfied on 
information given on oath .-... that there is reasonable ground for 
suspecting.. . .”’ One of the grounds of Lord Denning’s dissatisfaction 
was the fear that: ‘‘ the legislation is drawn so widely that in some hands 
it might be an instrument of oppression. It might be said that: ‘‘ honest 
people need not fear: that it will never be used against them . . . that is 
an attractive argument, but I would reject it. Once great power is 
granted, there is a danger of it being abused.’’® 

In Anton Piller K.G. v. Manufacturing Processes Ltd. Ormrod L.J. 

specified the conditions to be satisfied before issue: 


(1) the plaintiff must have an extremely strong prima facie case; 


(2) there must be very serious actual or potential damage accruing 
to the plaintiff; 


64 Without the court’s permission, see Sony v. Anand [1981] F.S.R. 389. 

65 R, v. IRC, ex parte Rossminster Ltd., supra, note 55, per Lord Denning M.R. at 
p. 403. 

66 Or if not, will normally be represented by not more than two nominees. See, e.g. 
Gates v. Swift [1981] F.S.R. 57 for the usual form of the order. 

8? A possibility recognised by Browne-Wilkinson J. in Thermax Ltd. v. Schott Industrial 
Glass Ltd. [1981] F.S.R. 289, 297. 

88 R.v. IRC, ex parte Rossminster Ltd., supra, note 53 at p. 1074. 


69 See note 66. 
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(3) there must be clear evidence that the defendant : 
. (a) basin his possession incriminating documents or things, and 
(b) might destroy such before an- inter partes order for dis- 
covery can be made.” 


In the early cases great emphasis was placed on the rare and excep- 
tional nature of the circumstances which would cause the order’s issue. 
It is arguable that what was originally envisaged was that the plaintiff 
should satisfy the court that the evidence existed and was in the plain- 
tiff’s possession, the lesser burden of establishing a prima facie case” 
applying only in respect of the possible destruction of the evidence, not 
its existence. ”? 

Whilst details of these ex parte decisions given in chambers are 
difficult to obtain,’? a pattern has emerged of the typé of evidence which 
suffices to meet the third requirement. It usually consists of trap 
purchases, invoices of goods purportedly supplied by the plaintiff, but 
which are in fact counterfeit copies, and other evidence that copies are 
being sold, particularly if obtained on a visit to the defendant’s premises. 

In Anton Piller, information voluntarily supplied to the plaintiffs 
by two “ moles ” within the defendants’ organisation—the commercial 
and sales managers—might, as Lord Denning pointed out,’* have con- 
sidered as untrustworthy, coming as it did from “ defectors.” It was 
supported, however, by documents which showed that the defendants, 
who were the United Kingdom agents of the plaintiffs, were in regular 
communication with other manufacturers to whom they clearly intended 
to sell the plaintiffs’ designs for their own gain. A telex from one such 
manufacturer to the defendants, to this effect, particularly impressed 
the court.” Evidence of a similar nature seems to have been sufficient 
in Ex parte Island Records Ltd., and in E.M_I. v. Sarwar and Haidar,*® 
infringing copies of the plaintiffs’ tapes, which their representative had 
bought from the defendant retailers. 

The evidence upon which the Court of Appeal acted in Yousif v. 
Salama’’ was rather more controversial. The plaintiff purchased goods 
in this country which the defendants were to resell in the Middle East 
under an agreement whereby the defendants were to ‘pay the plaintiff 





70 11976] Ch. at p. 61. 

71 American Cyanamid v. Ethicon [1975] A.C. 396. 

72 See E.M.I. v. Pandit, supra, note 11 at p. 304; Anton Piller, supra, note 1 at p. 60. 
In Yousif v. Salama [1980] 3 All E.R. 405, Brightman L.J. seemed to regard the crucial 
questions to be whether the documents were essential to the plaintiff’s case and whether 
they were at risk, not whether or not they existed. However, it is not entirely clear, if this 
is so, on what basis he agreed to grant the order, since none of the evidence presented by 
the plaintiff was,-in the opinion of Donaldson L.J., sufficiently convincing to justify the 
order's issue and Brightman L.J. admitted that he found it difficult to decide upon the 
questions he identified as crucial. See his judgment at p. 408 and infra, text attached to 
note 74 ef seq. i - 

73 Appeals are now required to be heard in open court unless “ something out of the 
ordinary ” justifies a hearing in camera: Practice Note [1982] 1 W.L.R. 1420. 

74 See supra, note 1 at p. 59. 

75 The plaintiffs were German manufacturers of frequency components for computers. 

76 [1978] Ch. 22. The headnote refers to ‘‘ a number of affidavits with exhibits thereto.” 

77 [1977] F.S.R. 146. 
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commission for goods supplied. Although several transactions took 
place, no commission was paid to the plaintiff who, on visiting the 
defendants’ office, saw accounts and a desk diary, which detailed the 
sums, amounting to about £14,000, owing to the plaintiff. His applica- 
tion for an Anton Piller order was made in fear that the accounts and 
diary, which, although not the subject-matter of the action he now 
brought to recover the money, were “the best possible evidence ” 
to prove his case,’® would be destroyed. Robert Goff J. refused the 
application at first instance. The Court of Appeal’s reversal was based on 
“* evidence ... which shows the defendant to be untrustworthy.’ 8° 
This consisted of an allegation of forgery in the endorsement of a cheque. 
As Donaldson L.J. pointed out,®! this had nothing to do with the 
destruction of documents which the plaintiff said he feared. In fact, 
the plaintiff’s “ genuine fears’? and “anxiety ° about the possible 
destruction of the documents seem to have been the sole basis upon 
which the order was issued. Donaldson L.J.’s strong dissent revealed 
that: “ the defendant is a relation of the plaintiff’s. Family feelings are 
well-known to be very strong at times, and in a family environment 
suspicion can grow out of all reason . . . I regard the suspicions here as 
being flimsy in the extreme.” The effect of Yousif v. Salama therefore 
would seem to be that a nervous or anxious plaintiff, who can convince 
the court of his “‘ genuine fears ’’ will be awarded an Anton Piller order 
in circumstances where a stronger character would fail. 

Another point of interest in Yousif v. Salama is Lord Denning’s 
reference to the honesty or otherwise of the defendant: “‘ If he is dis- 
honest, that is all the more reason why the order should be made,’’®? 
and it could therefore do no harm to the defendant at all. There may 
also be a risk to life involved, rather than merely money. With counter- 
feit aircraft or automobile parts, the defendant knows that'substitution 
of an inferior part will put life at risk. There is clearly a much stronger 
reason for granting the order in these circumstances. The honesty of the 
defendant is, of course, the cause of the plaintiff’s anxiety in all applica- 
tions for an Anton Piller order. The criteria upon which it may be 
presumed to be characteristic are therefore highly relevant. One of them 
seems to have emerged from Thermax Ltd. v. Schott Industrial Glass 
Ltd.88 

The plaintiffs obtained an Anton Piller order on the evidence of one 
of their directors. that three former directors of their company, who 
were now working for the defendant company, were using confidential 
information, obtained during their time with the plaintiff company, to 
establish the defendant’s business. That the defendants were now 
manufacturing a product identical to the plaintiffs’ registered design, 
had been ascertained by an inquiry agent employed by the plaintiffs, 


79 Ibid. at p. 406. 

80 Ibid. - 

81 In his dissenting judgment, ibid. at p. 407. 
82 Ibid. at p. 406. 

83 [1981] F.S.R. 289. 
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who had “ removed a glass panel from a waste bin at the defendants’ 
premises.’’®4 

On application by the defendants to have the order set aside, Browne- 
Wilkinson J. treated as highly relevant the question of whether the 
evidence disclosed that the defendant was likely to behave improperly. 
He discharged the order on the ground that, inter alia, the plaintiffs 
had not disclosed® the character of the defendant company: that it was 
not a “ cowboy ” enterprise, but instead Schott (Mainz), part of the 
Carl Zeiss Foundation, which had a turnover of some billion Deutsch- 
marks a year. It had long and wide experience in glass manufacture, 
and carried with it ‘‘ the presumption that a large industrial group will 
organise itself and its affairs honestly and competently.’’®* The emphasis 
in Browne-Wilkinson J.’s judgment was undoubtedly that plaintiffs 
applying for so severe an order as an Anton Piller must disclose to the 
court all the facts in their knowledge, whether or not they consider them 
relevant or important.®? It is therefore quite likely that he would have 
discharged the order no matter what the nature of the undisclosed 
information had been. Nevertheless, it is difficult to see how the evidence 
upon which the Anton Piller order will be granted can ever amount 
to more than “ suspicion.’’®° 


5, The Unacceptable Face of Anton Piller 


Although development of the Anton Piller order demonstrates con- 
vincingly the continued fertility of equity in response to the need for 
a new approach to new situations, it is submitted that it also exem- 
plifies some of the worst dangers of judge-made law. 

The difficulty inherent in an order introduced to deal with “ excep- 
tional and emergency ” 8? cases, where no harm would thereby accrue to 
the defendant or his case™ is that definitions of “ exceptional and emer- 
gency ” and of how much harm remains “no harm ”. are entirely 
subjective. The consequent variations upon what does and does not fall 
within these definitions have led on the one hand to a series of ad hoc 
extensions, and on the other to a clear manifestation, in some quarters, 
of judicial discomfort at the speed and extent of some of these develop- 
ments. 

The most recent developments, whilst necessary to achieve the full 
potential of the order, emphasise the open-ended quality which seems 
to have become its hallmark, despite judicial expression to the contrary. 
For instance, information obtained as a result of the exercise of an 





84 Ibid. at p. 293. 
85 Not in deliberate attempt to mislead, but because they considered it unimportant. 


86 Ibid. at p. 297. 
87 But see Gallery Cosmetics Ltd. v. Number 1 [1981] F.S.R. 556, per Nourse J. at 
p. 558: information withheld must be “ material ” to warrant discharge. 

-~ 88 The most likely discouragement to a potential Anton Piller plaintiff seems to be in 
the possibility of a third party intervention—successful third parties are entitled to full 
costs: Fidelity International Bank v. International Finance Corp. (unrep.) July 6, 1982, 
Commercial Court, Parker J. 

89 #.M.I. v. Pandit [1975] 1 W.L.R. 302, per Templeman J. at p. 303. 

80 See supra, note 1, per Lord Denning M.R.atp.61. ` 
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Anton Piller order may now be used not only for the purpose of pursuing 
claims against third parties implicated in the same wrong-doing® but 
also as the basis of a collateral claim relating to goods outside the terms 
of the order but discovered during the search.?? Is it then over-imagina- 
tive to consider the possibility that information, thus obtained, of some 
entirely different matter will next be considered “‘ fair game ”? 

In the recent case of Bekhor v. Bilton’? the appellant proposed, in his 
application for a Mareva injunction, that the courts have a general 
discretion under section 45 of the Supreme Court Act 192594 to make 
any order necessary to ensure that justice be done between the parties, 
and placed reliance for his contention on the Anton Piller line of 
authority. Although Ackner L.J. dismissed the proposition as too wide, 
it is submitted that it is highly significant that it was put forward at all, 
and further, that in view of recent cases, it is perfectly reasonable. 
Ackner L.J.’s dismissal traced back the Anton Piller authorities to the 
decision of Templeman J. in E.M.I. v. Pandit. The authorities, he said, 
relied upon by Templeman J. in that case did not support the pro- 
position under discussion. It is respectfully submitted that whilst in the 
context of E.M.I. v. Pandit he was absolutely right, the basis upon which 
the courts now grant Anton Piller orders has gone far beyond the scope 
of the original authority which conceived it. 

It may even be arguable that, rather than a new type of injunction,” 
what has actually been developed is a new approach to the whole 
concept of the equitable remedy, based on a new flexibility in the exer- 
cise of judicial discretion which is quite revolutionary. ` 

The importance of elements such as the dishonesty of the defendant 
and, according to Yousif v. Salema, the state of mind of the plaintiff, is 
problematic in view of the width of judicial discretion exercisable in 
deciding upon them. In practice, the Chancery judges who deal with 
these applications have a reputation for “ hard-headedness.’’ They are 
unlikely, it is felt, to fall prey to the tale of an unscrupulous or dishonest 
plaintiff. Also, solicitors with experience in these matters will investigate 
the background of both plaintiff and defendant before making the 
application. Spurious or dishonest claims should thus be ruled out at 
this stage. However, the effectiveness of such investigations must 
surely be questionable in view of the speed at which the process is 
necessarily conducted. The adequacy of the inter partes procedure to 
vary or discharge the order, although available to defendants on a 24- 





91 Sony Corp. v. R.S. Anand [1981] F.S.R. 389. 

92 Sony Corp. v. Time Electronics [1981] F.S.R. 1293. 

93 [1981] 2 W.L.R. 601. 

94 Whence the Mareva jurisdiction is generally thought to have come. See Beddow v. 
Beddow (1873) 9 Ch.D. 89, per Sir George Jessel M.R. at p. 93; Nippon Yusen Kaisha v. 
Karageorgis [1975] 1 W.L.R. 1093. 

95 Or rather, two, since Mareva injunctions and Anton Piller orders, although quite 
different in scope and effect, have obvious parallels. Recent developments show, further- 
more, how well they work together—see Johnson v. L & A Philatelics Ltd. [1981] F.S.R. 
286: Anton Piller order issued to allow Mareva plaintiff to seize the assets to be frozen. 
In these circumstances only those assets may be seized as a result of which the defendant 
will not suffer hardship: C.B.S. (U.K.) Ltd. v. Lambert [1982] The Times, June 10, C.A. 
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hour motion, must also be considered in view of the risk of contempt. 
In practice, the risk is regarded as a technicality in relation to defen- 
dants, and a far greater danger to plaintiffs and their solicitors for 
improper application or execution.*® Nevertheless, it must surely 
devalue the safeguard by discouraging defendants from using the * inter 
partes’ procedure. 


CONCLUSION 


Copyright owners have, for some time, been justifiably aggrieved By the 
lack of adequate legal protection for their interests. The courts’ attitude 
to their grievance has been, 1 in the Anton Piller cases, rightly sympathetic. 
The law’s inadequacy in this area is rooted in the desire to deal with 
copyright infringement by traditional methods which take no account 
of the incidence of special problems. The nature of the property involved 
the size of the losses suffered by its owners and the ease with which such 
losses can be inflicted are problems which demand special attention. It 
is submitted, however, that the answer does not lie in a discretionary 
order of the very severe nature of Anton Piller. The order is itself prone 
to some of the traditional weaknesses of the law in this area: The break- 
down pursuant upon a demand for strict proof is one example. The 
necessary process of tracing the “ big fish’? through a chain of orders 
for discovery served lower down the line makes it difficult to envisage 
the order’s direct effectiveness against the real villains. Once they are 
warned of its issue at the foot of their operation, they are unlikely to sit 
in wait for its arrival on their own doorstep. However fast the procedure, 
it is submitted that it can never be fast enough to overcome these 
difficulties. Recent developments are therefore unlikely to increase its 
effectiveness as a weapon against copyright infringement. They show, 
nevertheless, a dangerous possibility of further expansion. 
Justification for the order’s development was originally twofold: 
the fear that, within a particular category, defendants would destroy 
essential evidence, given notice of an inter partes application, and the 
inadequacy of the existing legal framework to protect the interests of 
plaintiffs within that category. The same arguments are applicable, 
in varying degrees, to other types of case. It should, perhaps, come as no 
surprise that the order now seems to be available in civil actions other 
than for infringement of copyright.®? Similar developments in the 
Mareva jurisdiction °8 are similarly logical. The indicated merger 
between the two jurisdictions is the next obvious step towards perfect- 
ing them.®® The regular exercise of the Anton Piller order reflects the 
fact that the courts are regularly convinced by the claims of plaintiffs 
that their “ special’? problems warrant the assistance of this special 





96 See, e.g. I.T.C. Film Distributors Ltd. v. Video Exchange Ltd. (1982) 126 S.J. 672. 

97 In Yousif v. Salama, supra, note 76; Emanuel v. Emanuel [1981] The Times, December 
5: Anton Piller order granted in the Family Division against a defaulting husband. 

98 In Ruth Allen v. Jamba (Nigeria) Airways [1980] 2 All E.R. 502. 

99 See Johnson v. L. & A. Philatelics, supra, note 5. This could provide at least a partial 
answer to a demand for strict proof, since the defendant could thus be prevented from 
disposing of his assets in the meantime. 
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order.! Contrary to all assurances, therefore, there is a very great danger 
that the order can no longer be considered as one which is reserved 
for cases which are immediately recognisable as “ exceptional.” On 
the contrary, it has recently been presented as a civil remedy of general 
application to plaintiffs who wish to acquire further, and better, 
evidence. At the suit of a plausible plaintiff, a defendant’s premises may 
now be searched, his property seized, and, should he choose to defend 
the action, his assets frozen until judgment. The only obstacle to such 
treatment of an individual against whom no wrong-doing is proved, is 
the belief of a single judge in the plaintiff’s credibility. 

All plaintiffs necessarily consider that the problems attached to their 
own litigation are ‘‘ special.” It is submitted that the fact that these 
“ special ” problems are more prevalent in copyright cases is insufficient 
justification for an order of such potential danger as Anton Piller. 


ANNE STAINES* 


1 See doubts expressed as to its overuse in Sega Ents. Ltd. v. Alca Electronics [1982] 
F.S.R. 516, per Lawton L.J.; Systematica Ltd. v. London Computer Centre Ltd. [1982] 
The Times, November 16, per Whitford J. 

* Lecturer in Law, in the Polytechnic of Newcastle upon Tyne. I am indebted to Mr. Tim 
Hale of Clifford-Turner who very patiently explained many important points relating to 
the Anton Piller practice. Responsibility for opinions and errors is, of course, solely mine. 


SOME LEGAL AND ECONOMIC 
ASPECTS OF FIDUCIARY REMUNERATION 


I INTRODUCTION 


Ir is a salient characteristic of our social arrangements that the owners 
of property often place its management in the hands of others. The 
reasons for this are manifold: infancy, incompetence, lack of time and 
lack of the necessary expertise are some of the major reasons. Given 
that it is often the personal shortcomings or limitations of the property 
owners that account for the employment of others to manage their 
affairs, it would be unrealistic in the extreme to expect that they could 
protect their own interests by some suitable contractual arrangement. 
It follows, therefore, that this type of relationship cannot of necessity 
be dealt with by private ordering. Inevitably there will be a need for the 
legal system to address itself to this problem. This it does through the | 
rules relating to fiduciaries which broadly speaking are those who 
control and affect the legal rights of property belonging to others. 
Much has been written on the nature of the status of fiduciaries but one 
feature has been somewhat ignored and, that is, it is predominantly not 
a relationship of altruism. No doubt many fiduciaries act out of a 
disinterested spirit of noblesse oblige but many do not and what we 
wish to discuss is how the law should approach the issue of fiduciary 
remuneration. . 


II RISK, INCENTIVE AND MONITORING COST 


When two persons enter into a contractual relationship the outcome of 
which is uncertain they must distribute between them the risks and 
gasins of their enterprise. They will wish (1) to realise the maximum net 
gain from their joint enterprise, and (2) to distribute risk between 
them in the least burdensome way. These objectives will often, indeed 
usually, conflict. For example, when a firm hires a salesman to sell its 
products, objective (1) is best realised by an incentive contract under 
which the salesman is paid solely by percentage commission of sales; 
but objective (2) is best realised if he is paid a simple salary regardless of 
sales since the salesman is almost certainly more risk averse than is the 
firm (which pools the joint risks of many salesmen—rather as an 
insurance company pools casualty risks). This problem is discussed in 
the economic theory literature under the title of the principal 
and agent problem.! For lawyers seeking an understanding of this 
type of problem some basic concepts of economic theory will prove 
helpful. 


1 M. Harris and A. Raviv, “ Some Results on Incentive Contracts ” (1978) 68 (1) 
American Economic Review 20-30; S. Ross, ‘‘ The Economic Theory of Agency: The 
Principal’s Problem ” (1973) 63 (2) Am.Econ.Rev. 134-139; S. N. S. Cheung, The Theory 
of Share Tenancy (1969); S. Shavell, “ Risk Sharing & Incentive in the Principal. & Agent 
Relationship ’’ (1979) 10 (1) Bell J.Econ. 55-73. 
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Expected Value 


The expected value of a risky contract is a mathematical concept. It is 
the sum of the values of each possible outcome, multiplied by the 
probability of that outcome occurring. For example, a lottery ticket 
worth £10 if you win, or zero if you lose, has an expected value of £2 
when the probability of winning is 20 per cent. since [-2 x £10] + 
[-8 x £0] = £2. 


Risk Aversion 


A person (or firm) is risk averse when if offered the choice between £x 
on the one hand and a risky lottery ticket whose expected value is £x on 
the other hand, he (or it) prefers the certainty of the £x to the lottery 
ticket. Most people are risk averse most of the time, at least in respect 
of large sums.? 


Risk Neutrality 


A person (or firm) is risk neutral if he (or it) is indifferent between a 
certain sum of £x and a lottery ticket whose expected value is £x. An 
insurance company can be risk neutral with respect to the type of risks 
it insures because it pools many risks. The law of large numbers 
(popularly known as the law of averages) ensures that it will be able to 
cover payments so long as premiums at least equal the expected value 
of each risk.’ 


Monitoring Cost 


Where one person (a principal) hires another (an agent) to carry out a 
task he must monitor performance of the task. This cost is very low 
where a clearly observable outcome is closely correlated with the task 
for which the agent was hired—simple tasks such as house painting fall 
into this category. But often this cost is not low. There may be no easily 
observable outcome to serve as an index of effort, or the relationship 
between outcome and effort may not be clear, or the amount of effort 
needed or required may be something determined exclusively by the 
agent.* Here the agent will have an opportunity to shirk. The principal 
may find that some expenditure on monitoring the agent’s performance 
is thus worthwhile. Random spot checks on production lines are an 
example of this. Where, however, the agent can be employed on an 
incentive contract (piece rates for skilled labour for example) then the 
need to monitor is reduced.’ 

In general the principal-agent relationship can be regulated by the 
following three “ ideal types ’’ of contractual arrangement: 


2 Hence most house owners insure against fire risk even though the expected value of 
payouts under the policy is much lower than the premium paid. 

3 Thus the insurer can undertake a contractual liability knowing that he will have to 
meet only the average risk. 

4 e.g. health services. 

5 In a perfect incentive contract there will be no need for any monitoring. 
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(1) The Pure Wage Contract 


The principal pays the agent a fixed sum. There is no risk and no 
performance incentive for the agent; but both risk and monitoring 
costs to the principal are high. An example is a contract of employment 
where wage or salary is unrelated to performance. 


(2) The Pure Rental Contract 


The agent pays the principal a fixed sum and the agent himself 
realises all gains and bears all risks of loss should revenues be above or 
fall short of the fixed sum. Here there is full incentive for the agent and 
no risk and no-monitoring cost for the principal. An example is a 
franchise contract in which the franchisee pays a fixed rental for use of 
the franchise and is entitled to all eesiaual values from the exploitation 
of it. 


(3) The Share Contract 


The principal and agent share the proceeds in some fixed percentage. 
For example, farm labourers or fishing boat crew might be paid 10 per 
cent. of the value of the crop or catch when sold at the end of the season 
or voyage. Here for the agent there is partial incentive and some risk °; 
for the principal there is some risk and monitoring cost though not as 
much as with the pure wage contract. 

Many, if not most, contracts will be an amalgam of the three ideal 
types. For example, most salesmen are paid a basic wage plus some 
commission on sales; waitresses are paid partly by wage and partly by 
tips (both an incentive and a risk-sharing device); even a university 
lecturer knows that though his basic salary may be assured, promotion 
will be dependent on, among other things, published research papers 
(very acute monitoring problems as output is not only hard to measure 
but may be of zero or even negative value). 


III TRUSTEE REMUNERATION 


The trust is an institution which serves a wide range of purposes. One 
of its functions is to operate as a contract for services of expert manage- 
ment of property by a person or firm for the benefit of others. In 
principle it is a relationship similar to that of landowner and tenant, or 
manufacturer and salesman: the beneficiaries under the trust may be 
thought of as in the position of the landowner or manufacturer and the 
trustees as in that of the tenant or salesman. Also, like farming and 
selling, trust management is subject to risks of varying returns. Trust 
managers are paid under the provisions in the deed of trust and in the 

8 See, e.g. Cowasjee Nanabhoy v. Lallbhoy Vallubhoy (1876) L.R. 3 Ind.App. 200, 206: 
“ The distinction between the position of a man who is to be paid by a fixed salary and 
that of a man who is to be paid by commission is obvious. The man who is to be paid by 
salary is not necessarily affected by the prosperity or adversity of the company, or even by 
its dissolution. He may be entitled to a fixed salary whatever may happen. But a man who 
agrees to be paid by a commission upon sales to a certain extent speculates on the 


prosperity of the company; the more the company sells the more he gets, the less it sells 
the less he gets, and if it sells nothing he gets nothing.” 
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absence of such provision their services will be gratuitous. This will be 
dealt with in Section V. 

It seems that “pure rent” trusteeship contracts are non-existent 
unlike farming where they are normal. A fixed rent contract would be 
one in which the trustee/manager guaranteed to the beneficiaries an 
annual return but himself reaped any excess gains or bore any losses. 
An example of this is the life insurance policy with profits and a 
guaranteed minimum return in those years where only the minimum is 
paid. 

It is noteworthy that neither by law nor by contract embodied in trust 
deeds do we often observe explicit share contracts. There are at least 
two reasons for this. First a share (or fixed rent) contract is much 
harder to devise for trust management than it is for say farming or even 
selling. The landowner seeks labour because without labour he will have 
no crop and the manufacturer seeks salesmen as without them he will 
have no sales. The efforts of the agent together with the effect of the 
weather or state of customer demand determine the size of the crop or 
sale. The contract can specify that the crop or sales revenue be divided 
between principal and agent according to a simple formula, usually a 
certain percentage to each. But the beneficiary under a trust has no such 
easy yardstick to measure the services he purchases. If the fund is 
simply deposited in a bank, there will be an income and a capital sum 
at the end of the year. In an inflationary era the real value of this sum 
will probably be smaller at the end than at the beginning. In an economic 
slump a trust manager who just manages to maintain the capital value 
and provides only a tiny income may well be managing the fund 
brilliantly when compared to other managers. Since avoidance of loss 
is hard to measure, there is no easy index of performance to serve as 
the equivalent of the size of the crop in farming. Furthermore, many 
trusts have various non-financial objectives and both donor and 
beneficiary may wish to sacrifice profit to those objectives.’ So share 
contracts are hard to write. Even a plausible contract, under unusual 
conditions, may yield large returns to the bad manager or meagre 
returns to the good one. 

The second reason for the near universal use of mainly “wage” 
contracts in the market for trustee services concerns the cost of moni- 
toring. In farming or manufacturing this cost is borne by the enterprise. 
In trust management part of this cost is borne by the taxpayer as a free 
transfer to the beneficiaries and trustees since the monitoring is done by 
the courts. The judges’ services are provided free of charge to litigants, 
including trustees seeking to obtain increased remuneration of a 
variation of trust, or court permission for certain actions. However, 
probably the primary expense of litigation (even non-contentious) are 
lawyers’ fees and these are borne by the litigants. Therefore a re- 
muneration provision which minimises monitoring costs to litigants 
almost by definition reduces costs. Hence the prevalence of wage 
contracts in this area. 

7 See, however, Buttle v. Saunders [1950] 2 All E.R. 193. 
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However, though there is little explicit risk sharing to generate 
incentives to efficient;management, often there is some crude attempt 
to achieve it indirectly. Many trust deeds specify negotiated terms of 
payment requiring that trustees be paid on an ad valorem basis, for 
example, each year 2 per cent. of the net asset value of the trust property.® 
Here the trustee’s return obviously varies somewhat with his perform- 
ance, but the variation is very imperfect. An example will make this 
clearer. A trustee will usually have several outlets for his talents and the 
returns he can earn in these activities represent his opportunity cost of 
working for the trust. Suppose (1) he could earn £500 from a week’s 
work on these other activities; and (2) he could alternatively spend that 
time on trust business increasing its net asset value by £10,000 of which 
he will receive 2 per cent. Then the trustee will choose to spend his time 
on non-trust activities as these earn £500 while the trust activity will 
increase his income only by £200 (2 per cent. of £10,000): thus the 
incentive value of a trustee remuneration clause, making remuneration 
dependent on the total value of assets under his control, may be small 
compared with other uses for the trustee’s time. As we shall see in Section 
IV, the rules relating to trustees’ competence do not fill this gap in that 
they do not ensure that the trustee will maximise the return to the trust. 

It might be feasible for other techniques to create incentives to be 
developed by the courts. For example, in awarding. remuneration to 
trustees the court might take into consideration the success of the trust 
and fix the level of remuneration accordingly. Were this procedure to 
be adopted, the court would monitor results and impose an analogue 
of an ex post sharing contract. However, as we shall see, the courts, at 
least explicitly, have not adopted this approach.’ Judges are reluctant 
to make court-ordered awards of remuneration and although a trustee 
has a right to be reimbursed his expenses, these are based on costs and 
are not intended to bring about an equity sharing in the results. 

The best of all monitors is competition in a well-functioning market; 
this will produce goods or services of the desired quality at the lowest 
possible cost.?° For various reasons the market for trustee services may 
not be perfect. First, at the point of formation of the trustee/beneficiary 
relationship, information about trust management performance is not 
easily available or, if available, easy to evaluate. Like all assessments 
relating to the management of investments, the information has only 
meaning when compared with relative performance of others and 
making such comparisons is not easy. Secondly, even assuming 
competition at the point of formation, a trusteeship contract tends to 
be a once-and-for-all contract. Trustees are not chosen by someone 
familiar with market workings who readily changes trustees if dis- 
satisfied. Rather trustees once in situ tend to remain trustees indefinitely. 


8 See Re Duke of Norfolk’s Settlement Trusts [1979] Ch. 37; [1981] 3 All E.R.220. 

8 See, however, Boardman v. Phipps [1967] 2 A.C. 46. 

10 If. the market for trustee services is competitive, trustees will have an incentive to 
invest in reputation, and to avoid loss of valuable reputation once it has been acquired. 
This will prevent lacklustre or self-servicing management. 

11 Kripke, The SEC And Corporate Disclosure (1979), pp. 73-74. 
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If beneficiaries possessed the necessary competence to manage their 
own affairs then more would probably do so and, needless to say, in the 
case of infant beneficiaries there can be no question of self-management. 
Arguably the market for trustee services at the point of formation is 
competitive but once the trust-beneficiary relationship is established the 
trust manager is relatively insulated against competitive pressures. 

The British trust management market has developed an interesting 
practice which bridges the gap between the fairly competitive market at 
point of formation and the less competitive one for continued trust 
management. Each institution concerned (mainly banks) publishes a 
fee scale which applies both to old and new customers. The new 
customers buy the services by comparing price and quality in the 
market. Since the bank needs new customers it must meet the competi- 
tion. But this means that established trusts benefit as if they were active 
price and quality shoppers for the services in question. This mechanism 
would break down if the banks “‘ chiselled’’ on their list prices by 
offering to new customers a discount from the published scale. The 
banks resist customer pressure, partly at least because it would be 
unethical systematically to charge established trusts a higher fee. Here 
the ethics of trusteeship operate to prevent what might otherwise 
become a “ market failure.” The law of trusts and the practice of 
professional trustees have generated an ethic of trusteeship. This ethic 
is adopted and valued by- professional trustees and known to and 
valued by their clients as well. Such sets ‘of standards are a variety of 
“ public goods.” The efforts of courts to develop and articulate these 
standards and to oversee performance of them is a contribution to 
community welfare as much as is the provision of policing or defence 
or public highways. 

Judicial monitoring of trust management costs is by no means 
perfect. Courts are reasonably good monitors when enforcing minimum 
quality standards, operating through rules about breach of trust such as 
the “ prudent man ” rule.42 However, as noted earlier, they are not 
good monitors in the sense of inducing high quality skilled management, 
a point developed in Section IV. 

Courts also are poor monitors of the correct quantity of trustee 
services. This is a well-recognised problem in many agency relationships 
in which expert advice is the service sought. For example, the doctor or 
dentist is hired by the patient both to perform a service and to advise 
on both the quality and quantity which the patient should purchase.’* 
It is often claimed, where doctors and dentists are paid according to a 
tariff based on the amount of work done, that they advise patients to 
have unnecessary surgery or dental work. Here monitoring problems 
are severe—so severe that in some cases the service is organised into a 
self-regulating profession whose professional ethics and standards are 
intended (at least in theory) to counteract any tendency to unduly 





12 See, e.g. Bartlett v. Barclays Bank Trust Co. Ltd. [1980] Ch. 515. 
13 See, e.g. Observer, January 31, 1982, at 11, allegations that dentists overtreat patients 
and indulge in what has been referred to as “‘ ear to ear dentistry.” 
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self-serving behaviour. But many non-professional services also are 
subject to severe problems of monitoring the appropriate quantity. 
Garages are accused of quasi-fraudulent “ repairs,” stockbrokers are 
accused of “‘ churning ’’ customers’ accounts, and so on. The trustee, 
like the dentist, doctor or lawyer is expected to serve his client’s interests 
as well as his own. No doubt the ethics of trusteeship operating among 
professional trustees, buttressed by legal standards, help to limit abuses. 
In this way the ill-effect of high monitoring cost is mitigated—though it 
can hardly be eliminated.4 


IV INCIDENTAL PROFITs 


The problem which will be discussed here is that of incidental profits 
which arise in the course of conducting a trust or acting in some other 
fiduciary capacity. 

Although incidental profits are analytically difficult to distinguish 
from the normal run of trust profit-making opportunities they do 
possess special characteristics: 


(a) they have a much higher uncertainty than other profit-making 
opportunities; 

(b) probably their discovery, but undoubtedly their exploitation, will 
be very much determined by the trustees’ efforts; and 

(c) probably a failure by the trustee to exploit the opportunity on 
behalf of the trust would not constitute a breach of trust. 


In other words, as regards the last point, ownership of the opportunity 
will not be so clearly located with the trust that failure to exploit it 
would constitute a breach of trust. An example of the type of profit- 
making opportunity which we are trying to isolate is provided by 
Boardman v. Phipps.° There the opportunity was not of a type which 
would occur with any regularity or predictability, its discovery and 
exploitation depended on the exceptional efforts of the fiduciary, and a 
failure to exploit the opportunity would not have constituted a breach 
of trust. Where a fiduciary determines to exploit for himself such an 
opportunity, should he be obliged to disgorge and, if so, to what 
extent? 16 

It will be a characteristic of these opportunities that their occurrence 
will be uncertain and, given this uncertainty, the way in which the law 
allocates entitlements to such profits will have a powerful incentive 
effect on the behaviour of trustees. If an absolute interdict is placed on 
trustee profit-making, trustees will have no incentive to seek out these 


14 Cf. Solicitors Remuneration Order 1972 (S.I. 1972 No. 1139) whereby a client can 
require a solicitor to obtain a certification that the sum charged for professional services 
of a non-contentious nature is fair and reasonable. 

15 [1967] 2 A.C. 46. 

16 The trustee-fiduciary need not necessarily exploit the opportunity directly but may 
do so indirectly by passing it on to other clients. This will enhance the fiduciary’s reputation 
as a person who has access to, or ability to obtain, this type of profit-making opportunity. 
In this situation all the fiduciary is doing is ‘‘ borrowing ” the capital of his other clients 
and sharing the profits. This, however, makes no difference to our analysis which is 
premised on the assumption of direct fiduciary exploitation of the opportunity. 
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profit-making opportunities and to that extent trusts will suffer. 
Boardman, being denied the right to make incidental profits (a form of 
equity participation), will have no incentive to seek them out or when 
they occur to exploit them. Also, denied this carrot, there is no real 
possibility that the stick of the rules relating to competence will provide 
a countervailing stimulant. On the other hand, if Boardman can retain 
the incidental profit, there is the risk that he might use his position as 
trustee to seek out incidental profit-making opportunities which, from 
the point of the trust, would be imprudent. 

A rule that requires the trustee to disgorge to the beneficiary all 
incidental profit is at first sight attractive. Its great virtue is that it 
incurs the lowest monitoring cost. The trustee, knowing he can never 
appropriate incidental profits, has no incentive to manage a trust in ` 
ways which generate such opportunities, ways that might be inimical to 
the best interests of the beneficiaries. Under a disgorgement rule the 
beneficiary need never fear that the trustee has his eye on some ulterior 
advantage. 

However, minimising monitoring costs does not exhaust the list of 
trust law’s objectives. It is clear that a disgorgement rule will lead to 
some productive inefficiency; that is, some perfectly innocent and 
lucrative opportunities will not be realised because of the rule. Normally, 
however, we want such information to be used and the opportunities 
realised as, other things being equal, society’s resources will be allocated 
more efficiently if such freely available information is exploited. In sum 
then, allowing such information to be used would increase monitoring 
costs for all trusts but would also increase expected joint revenues of 
trustee and beneficiary. If expected joint revenue, discounted for 
increased risk (if any), exceeds increased monitoring cost, then 
there is scope for a mutually beneficial deal between trustee and 
beneficiary. | 

The law of trustees’ obligations as regards incidental profits in effect 
specifies the ‘‘ deal ” that parties enter into. They are of course free to 
make their own bargain, but usually the costs of negotiating are high, 
often infinitely high.1? The question is: what deal should be specified ? 
The general and obvious answer is: the deal the parties would have 
made for themselves if they could have foreseen the possibility of the 
particular event occurring and at no cost negotiated provision for it at 
the time they made their trusteeship contract. The contract the parties 
would have made depends upon the three factors discussed above: 
relative risk attitudes, incentives to efficient production, and monitoring 
cost. 

Incidental profits are potentially lucrative but, when viewed at the 
time of making the trusteeship contract, they are an extremely risky 
prospect for any trust manager. In the nature of things the incidental 
profit opportunity does not always, or even usually, arise. Since such 
returns are so risky and their occurrence so speculative we should 


1? Infinitely high cost is the economic interpretation of impossibility, as where 
beneficiaries are unascertained or are children. 
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expect risk considerations to bulk large in the reckonings of those 
negotiating an incidental profits clause in a trusteeship contract. 
However, because there is a low probability of an incidental profit ever 
arising, the cost of negotiating .a specific provision to deal with this 
remote contingency may not be justified. In this situation it will usually 
pay the parties to rely on the ‘‘ standard form contract ” provisions 
embodied in the law rather than bother with their own special terms. 
We should expect to observe, and do observe in the trusteeship market, 
few cases of explicit negotiation on incidental profits. 

Next we develop a simple model of the provisions an ideal trusteeship 
contract would make on the subject of incidental profits. To simplify, 
we make three further assumptions: first, that there is no risk of variable 
returns on the investments of trusts so long as trusts are managed 
competently and honestly; secondly, that all professional trust managers 
are competent and honest; thirdly, that initially there are no oppor- 
tunities for making incidental profits. Under such conditions ordinary 
competitive forces will generate a market equilibrium in ‘which each 
trust is managed for a flat fee, for example, £100 per annum. 

Next assume that one trust is created with respect to which an 
opportunity to make an incidental profit presents itself. Assume that all 
parties know that there is a 10 per cent. chance that the trustee will 
acquire information which could generate a profit of £700: therefore 
the expected value of this profit is £70 (10 per cent. of £700). The 
purchaser of trustee services will, of course, wish to purchase these 
services at the lowest possible price. Professional trustees who sell these 
services will wish to maximise profits but will face competition from 
other trust managers. If the agreement for managing the new trust (for 
the moment the only one that presents the chance of making incidental 
profits) prohibits the making of incidental profits then the management 
fee will be the same as for other trusts, that is, £100. But a purchaser of 
trust services seeking to minimise direct management costs may offer a 
contract with a term allowing the trustee to retain all or part of the 
incidental profit and, were he to do so, the. value of the contract to 
the trustee is greater. Where he can keep all the incidental profit the 
expected return to the trustee-manager is not simply £100, but rather 
£100 plus £70. Clearly this is a more attractive contract even for the 
risk averse trust manager and each trust manager (assuming similar 
attitudes to risk) will be willing to lower his flat fee at least a little below 
£100 to take account of the opportunity. At the extreme, if each lowers 
his fee to £30 then his expected return will be the same as before under 
the flat fee system of payment, that is, £100 (£30 with certainty, plus 
10 per cent. chance of £700). But such a return includes a higher 
element of risk than did the simple flat fee. The average income is the 
same (£100) but income varies more: 90 per cent. of the time the 
trustee receives only £30, while 10 per cent. of the time he receives £730. 
So the risk averse manager will lower his flat fee by less than the 
expected value of the incidental profit to account for the added risk 
factor. ’ 


298 THE MODERN LAW REVIEW [Vol. 46 


The competitive market theoretically could provide the purchaser of 
trust services with a range of contracts each of which is of identical 
value in the estimation of a risk averse trust manager. In each such 
contract any additional risk (above the zero risk of the flat fee contract) 
will be exactly balanced in the eyes of the trust manager by compen- 
sation in the form of higher expected returns from the contract. For 
example, A, B, C, D and E in the table might represent a series of 
equally attractive contracts, contracts between which trust managers 
are indifferent. ! 

Columns (1) and (2) define the terms of the available contracts. 
Column (1) is the flat fee and column (2) the percentage of incidental 


(1) (2) (3) (4) (5) 
Flat Fee Percentage Total Expected Expected 
(Trustee’s | of Incidental value of value of value of 
Minimum | Profit kept | Incidental Incidental Trustee’s 
Income) by Trustee | Profit (if it Profit Share of 


| occurs atall | (assuming | Incidental 
10 per cent. Profit 
chance of any 


occurring) 
A 100 0 0 0 0 
B 95 20 300 30 6 
C 90 40 350 35 14 
D 85 70 450 45 32 
E 80 100 500 / 50 50 


































(6) © (10) 
Expected Ordinary Expected Expected Minimum 
value of Trust value of value of value of 

Beneficiaries'| Earnings Contract to | Contract to | Contract to 
Share of Trustee Beneficiary | Beneficiary 
Incidental 


Profit 


Notes (4) — 10 per cent. of (3) (8) = (1) + (5) 
(4) = (5) + © (9) = (7) — (1) + (6) 
(5) = 2 per cent. of (4) (10) = (7) — (1) 
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profit that the trustee is allowed to keep. The trust is assumed to earn | 
- £700 income annually with no variation. 

In general the higher the trustee’s percentage share, the higher will be 
the amount of incidental profit earned. In column (3) the profit earned 
rises as the trustee’s percentage share rises: this reflects his greater 
incentive to exploit it to the full. If the trustee were risk neutral, for him 
the most attractive contract would be E, in which he bears all the risk 
and receives 100 per cent. of any incidental profits.‘* Only here does he 
have full incentive to invest the efficient level of effort in exploiting 
incidental information. But we do not live in a world of risk neutrality, 
and in our world the 100 per cent. rule might well be inefficient. 

A, B, C, D and E represent a menu of contracts offered by managers 
in the market. The final outcome (or equilibrium) is found only when 
we know the demand conditions in the market. That depends on the 
attitude of purchasers to these possible contracts. The market demand 
is determined by those who set up trusts and purchase trustee’s services. 
The person who purchases trust services will have preferences among 
the many combinations of flat fee and percentage of incidental profit to 
the trust. If extremely risk averse he will prefer E to all other contracts 
because, though it offers the lower expected income to the trust than 
contract C for example, it contains less risk. The minimum net income 
of the trust is greatest with E since the management flat fee is minimised. 
On the other hand, the settlor is more often than not interested in 
providing income for the beneficiaries—that is why he is creating the 
trust in the first place. So he may consider that a contract such as C is 
preferable. Here, though the minimum trust income (£610) is not as 
high as with E (£620), this is more than compensated for by the higher 
average expected income £631 rather than £620. The relative risk 
attitudes of donor and trust manager determine the efficient contract of 
trusteeship. | a 

Where the trustee does make a very large incidental profit due to 
purely random causes the beneficiary may well feel badly done by, for 
he sees only the immediate events and is unaware of the impact of a 
liberal incidental profits rule in lowering the price of trustee services— 
an effect from which he has benefited. So far we have assumed that 
equity or fairness between the parties is achieved when the beneficiary 
would be indifferent between two choices. But this might not be an 
appropriate assumption. To compute expected value one goes through 
a mental experiment which requires considering many ‘outcomes for 
many people. Legal rules are often concerned with single realised 
outcomes which have come before the court because they are in some 
sense “‘ outliers,” i.e. extreme events. Whilst it is not difficult to devise 
a fair payment system which can guard against a majority of such 
outcomes, no system could guard against all. If fairness requires 
something more than what is in the antecedent interests of the parties, 


a EEE EE ee 


18 If the trustee were a risk-preferer he might pay the beneficiaries a premium for being 
allowed to manage the risky trust. This seems never to happen since the world provides 
cheaper and quicker ways for risk preferers to throw away their money. 
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if for example we must cater for resentments of the kind mentioned 
above, then our model will be only a partial and not a general solution 
to the problem of fiduciary’s incidental profits. 


Increased Monitoring Cost 


There is another fundamental problem that would complicate matters 
even if trust managers were risk neutral. If the trust manager has 
nothing to gain but his flat fee then he has an incentive to manage the 
trust in the way which minimises his own costs. This level of minimum 
competence is fixed by trust law and ultimately monitored by courts. 
If the trustee can earn incidental profits then he has an incentive to 
‘generate incidental information. This will increase his gains from 
incidental profits. But this may not be the management policy which 
maximises trust income or minimises trust risks. If there is an incidental 
profits term which allows the trustee to benefit then the trust’s 
monitoring costs are increased. Furthermore, they are increased further 
the higher is the manager’s percentage since where his gains are higher 
his incentive to cheat is greater. Accordingly, a term specifying 100 per 
cent. to the trust manager is unlikely to be the efficient incidental profit 
term. If these increased monitoring costs are large they may offset the 
gains from realising any incidental profits at all. 


Risk-pooling 

Professional trustees handle many trusts at once and they are thus in a 
position to pool risks arising from trust management. They are natural 
insurers or self-insurers of such risks.1® A trust management firm may 
be able to behave as if it were risk neutral. Since it handles many trusts 
its annual income from incidental profits may be very predictable and 
reliable—a certain proportion of trusts under its care will yield incidental 
profits each year. In such a case the problem of relative risk attitudes, 
and resultant efficient risk/profit trade-off, disappears. The efficient 
contract is one in which the trustee firm bears all the risk, that is reaps 
100 per cent. of any incidental profit. Competing firms lower their flat 
rate management fees by the full amount of the expected incidental 
profit. In the example above the fee falls to £30 per annum. Here all 
gains are realised and the benefits to trust beneficiaries are maximised. 
Note that net returns to trust managers are not increased since com- 
petition eliminates any profit above the “ normal ” rate of return. 

However, three factors limit the application of the risk-pooling 
analysis. First, it may be that the incidental profit opportunity is 
sufficiently rare that even a trustee manager with a large portfolio could 
not eliminate risk. If so, then the efficient contract will share risk rather 

19 A self-insurer is one who handles many assets each independently subject to the 
same risk. He learns to expect (say) one or two to materialise each year and plans for it. For 
example, national governments commonly do not insure public buildings against fire as 
they own so many that they find that they can predict the average cost each year of 
replacing those lost. Money spent on insurance premiums would be partly wasted since 


an insurance company seeking to meet overheads will demand a premium that covers 
more than simply the expected value of losses due to fire. 


~ 


May 1983] ASPECTS OF FIDUCIARY REMUNERATION 301 


than leave all of it on the trustee—the main analysis above will apply. 
Secondly, even where risks can be pooled there remains the problem of 
“ quasi-fraudulent ” management, that is, management seeking out 
transactions where incidental information will be more likely to be 
present but where the overall strategy may not be in the best interests 
of the trust. This, of course, will increase monitoring costs and lower 
normal trust investment return and will render inefficient a rule leaving 


‘all incidental profits to trustees. Thirdly, the risk-pooling argument is 


irrelevant where the trustee manages only a small portfolio, for example, 
a “ semi-professional ” trustee such as the local solicitor. Likewise, it is 
irrelevant where the fiduciary is not a professional manager of trusts. 
Here there is no risk-pooling at all and the risk sharing considerations 
will bulk large in the reckoning of the efficient contract. 

We conclude that in general where a trustee or other fiduciary (other 
than one holding corporate office) has realised an incidental profit the 
appropriate legal rule would require that it be shared between the 
fiduciary and the trust. 


Fiduciary’s Time, Expertise and Venture Risk 


Thus far we have assumed that the incidental profit opportunity falls 
like manna from heaven, with little effort required on the part of the 
trustee. This is not wholly satisfactory, especially since an incidental 
profit typically is one requiring entrepreneurial effort on the part of the 
trustee. In fact, most information about the existence of. incidental 
profit opportunities will require the expenditure of some effort, and 
perhaps the bearing of some enterprise risk by someone, if the oppor- 
tunity is to be realised.®° In negotiating their contract the parties would 
take account of this. They would not make the trustee’s share so 
small as to dissipate all the incentive for the trustee to realise the gains 
concerned. At a rough approximation the contract terms would allow 
the trustee to deduct wages for his time, rent ** for his expertise and 
reward to compensate for any venture risk, before sharing the remainder. 

We can summarise the appropriate incidental profits principles as 
follows: 


(1) The fiduciary must disgorge any incidental profits he makes 
where those profits are earned on any project which might reasonably 
be thought properly trust business. 


(2) Where the fiduciary earns an incidental profit in consequence of 
knowledge acquired from his office as trustee but where the incidental 
profit was one which the trust either could not or would not realise then 
the following rules of distribution should apply: 


(a) the fiduciary should keep a sum equal to a reasonable fee for his 
time, for his expertise and for any financial risk he has borne; 
(b) the remainder, if any, of the incidental profit, should then be 


20 See, e.g. Boardman v. Phipps [1967] 2 A.C. 46. 
21 A rent is a return to a factor of production. Here the factor of production is human 
capital—the trustee’s expertise is costly to acquire and is a scarce resource. 
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divided between fiduciary and trust in such proportion as the 
court thinks reasonable and knowledgeable men standing in the 
shoes of the parties would have agreed had they turned their 
minds to the matter at the time the contract of trusteeship was 
. made; 
(c) in default of other evidence any residuum should be shared 
equally between beneficiary and fiduciary. 


We wish to emphasise that the model developed here is an untested 
theory, in the sense that it is not based upon empirical data on the 
expectations of trustees and beneficiaries. Testing such theories is 
difficult even in principle and usually out of the question in a practical 
world. The point is important because, whilst we think this theory 
accounts for the essential features of fiduciary relationships, other 
models are certainly possible. Indeed we have adverted to them, for 
example, in our discussion of risk pooling. To make imperial claims for 
the model developed here would not be justified for the world is a very 
complicated place. However, an obligation to substantiate theoretical 
claims about how the world works also lies on any writer on a subject 
like this, including those writers who use no formal model—for such 
writers almost always make implicit, and of course untested, assump- 
tions about the world. 


V SOME APPLICATIONS OF THE THEORY 


Phipps v. Boardman ** provides an excellent illustration of the type of 
case we have in mind. There the trust was in no position to exploit the 
opportunity that Boardman, its solicitor, had perceived. Boardman 
made full disclosure to the trustees of his plan and in substance 
obtained their consent (though there was a defect of form). Through 
Boardman’s efforts, exercised well beyond the call of fiduciary duty, 
both the trust and Boardman benefited substantially. Later, one of the 
beneficiaries called on Boardman to account for his profits. The House 
of Lords affirmed the letter of the old strict law against incidental 
profits and ordered Boardman to account. But it then violated the 
spirit of that law by ordering that Boardman, who of course was 
entitled to reasonable expenses, be remunerated “‘ on a generous basis.”’ 
In Boardman the House of Lords recognised that the old law on this 
subject is not wholly satisfactory. They in effect imposed an ex post 
facto risk and profit sharing contract between the trust and its solicitor 
fiduciary. We welcome this result. It is consistent with the theory set out 
above, a theory derived from general considerations of the antecedent 
interests of both fiduciaries and their principals. We hope that in future 
the courts will take the obvious next step and bring the theory of the 
law relating to incidental profits into line with the practice as established 
in Boardman. In particular we hope that profit sharing on the principles 
set out above will be recognised explicitly as appropriate to such 
cases. 


22 [1967] 2 A.C. 46. 
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Arguably, however, the stricter rule should be retained for one class 
of fiduciary, company directors (or others in a fiduciary relationship 
with companies). There are two contrasting legal strategies which the 
law could adopt with respect to the present rule proscribing directors 
from making a profit out of their office. The first is to have a strict 
prophylactic rule enjoining a director from making any profit out of 
his office.22 Thus the mere hint of temptation would trigger off an 
obligation to account without there being any investigation of whether 
as a matter of fact the director did succumb to temptation. An alter- 
native approach would be to fine tune the rules with greater precision 
` go that directors would at least be afforded a range of defences that 
would immunise them against liability, e.g. that they had acted in good 
faith; that the particular profit-making opportunity was rejected by the 
company 4; that it would be ultra vires or illegal for the company to 
enter into the transaction in question.?° At least until recently, the law 
favoured the first strategy and, although there will be difficult cases at 
the margin, we feel this is the preferable policy. 

The reasons for this are as follows. Even accepting (which seems 
plausible) that a director’s colleagues will have a strong incentive to 
monitor his behaviour, the monitoring of director’s behaviour presents 
difficult problems. A director can obtain a dominant position within a 
company and, assessing whether he has used this to further his own 
interests rather than those of the company where there is a possible 
conflict of interest, presents acute if not insoluble issues of proof. These 
difficulties are not eliminated where some exogenous element is involved, 
e.g. an alleged unwillingness on the part of a third party to deal with 
the company. The director is the eyes and ears of the company with an 
overriding responsibility to channel economic opportunities to the 
company and the legal rules should reinforce this obligation and not 
attenuate it. The case has already been made that arguably the optimum 
rule should allow a certain level of fiduciary participation in incidental 
profits, and to a certain extent our proposals on directors appear to 
contradict this. However, the structure of companies and the service- 
type contract which a director more often than not has with his com- 
pany enables this objective to be achieved. The director’s remuneration 
package can be tailored to contain a participatory element by such 
mechanisms as payment by results provisions, or share option schemes. 
Such payments related as they are to corporate performance should 
provide the necessary incentives. 

There will nevertheless be difficult cases on the margin of which 
Queensland Mines Ltd. v. Hudson ** is a good example. As in that case, 
where a board rejects an opportunity which manifestly the cgmpany 
cannot exploit and all shareholder participants are relatively 

23 See, e.g. Regal (Hastings) Ltd. v. Gulliver [1942] 1 All E.R. 378; [1967] 2 A.C. 134 n. 

24 See, e.g. Industrial Development Consultants Ltd. v. Cooley [1972] 1 W.L.R. 443; 
Pepo Silver Mines Ltd. v. Cropper (1966) 58 D.L.R. (2d) 1. 

Fine Industrial Commodities v. Powling (1954) 71 R.P.C. 253. - 


26 (1978) 52 A.L.J.R. 399. For technical ways of limiting the decision see Chitty, 
Contracts (25th ed.), p. 352, note 6. 
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sophisticated, there are sound arguments both of equity and of 

efficiency for allowing the courts to condone profit making by a 

director from exploitation of this type of opportunity. 

If nothing else, the law on trustee remuneration is clear and is 

summed up in the following passage from Snell 2’: . 
“ Remuneration of trustees. As a result of the rule that a trustee 
cannot make a profit from his trust, trustees and executors are 
generally entitled to no allowance for their care and trouble. 
This rule is so strict that even if a trustee or executor has sacrificed 
much time in carrying on a business as directed by the trust, he 
will usually be allowed nothing as compensation for his personal 
trouble or loss of time. And a solicitor-trustee is not entitled to 
charge anything except bis out-of-pocket expenses for any business 
he does in relation to the trust, whether contentious or 
non-contentious. 
There are, however, important exceptions to this rule.” 


The perception of the trustee’s function embodied in this principle 
is probably that of the gifted amateur, providing his services (at least 
prima facie) free of charge out of a sense of public spiritedness rather 
than in anticipation of personal gain. While arguably this was a satis- 
factory perception of the trustee’s function in a pre-industrial era 
where land was the principal source of wealth, its validity disappeared 
with the nineteenth century. There are, however, some compelling 
policy justifications for the non-remuneration rule which arguably 
justify it even in an era where the trustee’s role requires a wide range of 
professional skills of a commercial nature. The justification for the 
non-remuneration rule was given as far back as 1734 by ‘Lord 
Chancellor Talbot as follows 28: 

“ a trustee, executor or administrator, shall have no allowance for 
his care and trouble: the reason for this seems to be. . . if allowed, 
the trust estate might be loaded, and rendered of little value. 
Besides, the great difficulty there might be in settling the quantum 
of such allowance, especially as one man’s time may be more 
valuable than that of another; and there can be no hardship in this 
respect upon any trustee, who may choose whether he will accept 
the trust, or not.” 


It can be seen that the non-remuneration rule is justified on three 
grounds: 
(a) without such a rule trustees would be tempted to abuse their 
position at the trust’s expense; 
(b) the professional services of the individual trustee present acute 
valuation problems; and 
(c) trustees are free to refuse the office of trustee. 


The first two of these objections are in substance similar. If trustees 
were allowed to reward themselves for carrying out their trust functions, 


27 Principles of Equity (28th ed.), p. 252. 
28 Robinson v. Pett (1734) 3. Wms. 249. 
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it would be difficult to monitor the “ fairness ”’ of such payments; it is 
these policing difficulties that constitute the primary justification for the 
non-remuneration rule. The effect of the rule will be to oblige trustees 
to obtain services for the trust in the market (or provide the services 
gratuitously) and this, coupled with the obligation to act competently, 
will provide protection against the charging of excessive remuneration. 
This is so because market rates are easier for a court to ascertain. 
However, this compulsory purchase of third party services while 
undoubtedly providing protection to the trust may in certain circum- 
stances give rise to avoidable costs, an aspect of the problem which will 
be examined later. 

The non-remuneration rule is also justified on the grounds that a 
trustee who voluntarily accepts the obligation cannot complain that he 
is not to be paid for his services. This is a self-evidently compelling 
argument where the trust fails to provide for any remuneration at all, 
but it is not so compelling where one is dealing with the level of re- 
muneration.”® There are a number of reasons for this. First, the trust is 
an institution which exists over time and it will be costly to ensure that 
the level of remuneration provided for in the trust deed will invariably 
be adequate in the future. Given these uncertainties there will be the 
danger that trustees will have an incentive to write overly self-serving 
remuneration clauses in the trust deed. Whether this actually occurs 
will depend on the competitiveness of the market for trustee services 
which is probably far from perfect.3° Secondly, a not uncommon 
problem is that the external environment may alter because of govern- 
ment action and this may be extremely difficult to anticipate and to 
provide for adequately. Change in tax legislation is an example of this 
type of uncertainty. Thirdly, inadequate compensation can have a 
chilling effect on the entrepreneurial enthusiasm of a trustee. Given 
that a person or company may act as trustee for more than one trust, 
the diligence with which the respective trusts are served will vary with 
the level of remuneration, with the rules of negligence only providing a 
floor of minimum competence which the trustee will have to observe. 
However, this is an area where there is a gulf between the minimum 
level of competence required and the maximum level of performance 
attainable. The negligence rules will be directed towards securing the 
former but the level of remuneration will have a considerable bearing 
on the latter. | 

With this as background, it is now possible to examine some of the 
specific rules with respect to trustee remuneration. A trustee may be 
remunerated in the following situations. 

(a) First, a trustee may be remunerated if the settlement specifically 
provides for such remuneration. Thus if the trust is a business, the 
trustees will be entitled to remuneration for operating it only where the 
settlement provides that they should be so compensated.*! This 


29 Properly drafted trust deeds will provide for remuneration. 
30 See, e.g. Wilson Cmttee., Cmnd. 7937, para. 744, on the competitiveness of the 
market for underwriting services; observations which probably have similar relevance for 
the market for trustee’s services. l Re J. Thorley [1891] 2 Ch. 613. 
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non-remuneration rule also applies where the trustee provides pro- 
fessional services; the justification for the rule being to. prevent 
overreaching in the form of generating unnecessary services.** This has 
the desirable effect of inducing caution and providing trustees with the 
maximum incentive to ensure that the settlement contains adequate 
charging provisions. These charging provisions will be arrived at by 
way of agreement and presumably the settlor, assisted by professional 
advisers, is in as good a position as anyone to protect against excessive 
charging. More will be said on this later. 


(b) Secondly, a trustee may be paid remuneration if all the benefici- 
aries consent to this. Again the chances of unfairness are minimised by 
the requirement that payment can be made only if there is unanimous 
beneficiary agreement and the beneficiaries (who must be of age) are in 
as good a position as anyone else to protect their own interests. 


(c) Thirdly, there is what is referred to as the rule in Cradock v. 
Piper,®3 a rule which more than once has been referred to as being 
“ exceptional and anomalous ” and “‘ not to be extended.” 34 The rule 
in Cradock v. Piper allows a solicitor-trustee to recover “ his profit 
costs when he acts as a solicitor in an action or other legal proceedings 
on behalf of himself and his co-trustee jointly ” 3 provided the involve- 
ment of the solicitor-trustee did not increase the charges to the trust. 
Although this is depicted as being, and at first glance does appear to be, 
difficult to reconcile with the non-remuneration rule, it is in fact 
reconcilable with the rule’s underlying rationale. The primary justifi- 
cation for the non-remuneration rule is the difficulty of monitoring the 
payment that trustees award themselves in carrying out their trust 
obligations. Where, however, Cradock v. Piper applies, these difficulties 
will be eliminated; the trustee’s services will be visible and they are the 
type of services (unlike, for example, investment advice) that the court is 
uniquely qualified to cost. Coupled with this there will be little or no 
additional judicial time consumed by the operation of the rule as, no 
matter how the trustee is remunerated, the court will inevitably be 
involved. The inevitable prospect of judicial scrutiny will operate to 
deter overreaching. Also, the availability of compensation in this case 
will normally entail that the solicitor, who because of his familiarity 
with the trust will probably be the least-cost provider of legal services, 
will have an incentive to provide them. No doubt a somewhat similar 
argument could be made with respect to out of court services, but here 
the monitoring difficulties outweigh any possible cost savings to the 
trust from having a solicitor-trustee do the work. 


(d) The fourth mechanism for providing remuneration to trustees is 
the court order, as the courts have an inherent jurisdiction to order 
payment where the services provided by the trustee are of exceptional 
benefit to the trust. The nature of the court’s jurisdiction, and the way 
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32 Re Barber (1886) 34 Ch.D. 77, 81. 
83 (1850) 1 M. & G. 664. 
34 Re Worthington [1954] 1 W.L.R. 526, 529. 
35 Snell, op. cit. at p. 253. 
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in which it is to be exercised, was formulated by Walton J. in Re Duke 
of Norfolk’s Settlement Trusts.*® This is worth citing in full, although 
qualified in one very important respect by the Court of Appeal. 37 


“ (i) The jurisdiction is a wholly exceptional one, to be exercised 
sparingly. (ii) Subject to (iii). below, the only ground upon which 
the court has ever acted, so far as the reported cases go, has been 
the necessity of obtaining the services either of some particular 
individual trustee, whose services were of special value to the trust, 
or of obtaining the services of some particular kind of trustee, 
such, for example, as a trust corporation. (iii) . . . remuneration 
might be awarded if the circumstances of the case were such as to 
raise an implied promise to pay it on behalf of the beneficiaries... 
(iv) There has never been a case in which the court has ever altered 
the general level of remuneration fixed by the trust instrument, 
once the trust has been unconditionally accepted, unless it be the 
case of In re Codd’s Will Trusts (Practice Note) *® where there was 
no argument and the general level was so derisory as to be de 
minimis. (v) The court has always shown marked reluctance to 
award any remuneration unless the application has been made 
very promptly on assumption of office or where there has been a 
radical change in the circumstances.” 


It was rule (iv) which the Court of Appeal reversed and considered that 
the court possessed an inherent jurisdiction to increase the level of 
trustee remuneration where, 
“ having regard to the nature of the trust, to the expertise and skill 
of a particular trustee and to the amounts which he seeks to charge 
when compared with what other trustees might require to be paid for 
their services and to all the other circumstances of the case, that it 
_would be in the interests of the beneficiaries to increase the 
remuneration.” 3? 


In Re Duke of Norfolk’s Settlement Trusts, the trustees were claiming 
(a) special remuneration for exceptional services they had rendered with 
respect to property owned by the trust in central London, and (b) an 
increase in the overall level of their remuneration, it being alleged that 
the scale of charges provided for in the settlement had become in- 
adequate since the settlement was formed in 1958. Walton J. allowed 
recovery for (a) on the grounds of implied agreement, but not for (b). 
In refusing to increase the level of charges, Walton J. accepted that 
even the proposed increased charges were low and would “still be 
below the scales now normally charged by other institutions, especially 
the public trustee.” 4° Nevertheless, he did not consider he had juris- 
diction to alter the level of remuneration. There was evidence that the 
trustees would give up the trust if there was an adverse decision against 


36 [1979] Ch. 37, 58. 

37 [1981] 3 All E.R. 220. See also Re Keeler’s Settlement Trusts [1981] Ch. 156 and the 
perceptive note by Green (1982) 45 M.L.R. 211. 

38 [1975] 1 W.L.R. 1139. 

39 [1981] 3 All E.R. 220, 231. 

40 [1979] Ch. 37, 59. 
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them and this would undoubtedly involve the trust in costs in finding a 
replacement who would charge more commercially realistic fees.*! No 
doubt, the Duke of Norfolk’s case, as decided by Walton J., provides 
trustees with the maximum incentive to ensure that at the time when 
they first assume their trust obligations the settlement contains an 
adequate charging provision. As far as professional trustees are con- 
cerned, and this is the type of trustee primarily interested in remuner- 
ation, this will present difficulties directly related to the accuracy with 
which they can predict future events. In relatively stable times, profes- 
sional trustees should without any great difficulty be able to utilise their 
expertise to draft a suitably protective charging clause. However, as the 
future becomes more uncertain it will be progressively more difficult for 
trustees to ensure the adequacy of any charging provision. This can be 
a particularly acute problem in the case of a trust which is designed to 
exist over time and which is subject to the relatively unpredictable 
changes in government fiscal policy. 

Because of these problems, we think that the Court of Appeal was 
right to reverse Walton J. and to adopt the more liberal attitude to 
requests by trustees for an increase in the level of remuneration that it 
did. 42 The type of criterion the courts could apply would be to authorise 
an increase in the level of fees where the parties to the original trans- 
action would probably themselves have agreed to such an increase and 
where the inappropriateness of the fees in present circumstances could 
not have been easily foreseen. This should still provide trustees with an 
incentive to insert adequate charging provisions in trust deeds and deter 
abuse of their position by trustees but, at the same time, will enable the 
trust to benefit from the continued services of a trustee who has some 
familiarity with the affairs of the trust. The rule, however, should still 
be continued which requires the trustee to seek court approval of the 
remuneration before the services are provided rather than waiting until 
after the event. l 

The theory behind the criterion advocated here is this. The donor and 
the trustee would provide for all future events if they could foresee 
them—they would make a complete contingent contract. But where the 
future cannot be foreseen this ideal solution is simply unavailable. 
Here there is room for the court to come to the aid of the parties. The 
court can act as a surrogate for the market in future contract terms, a 
market that is in practice too expensive to operate. This idea of the 
court operating as a substitute to remedy market failure is central to the 
economic approach to law. 

A more liberal attitude to increasing the level of remuneration has 





41 As Brightman L.J. pointed out in the Court of Appeal the court would have juris- 
diction to award new trustees an increased acceptable level of remuneration and accord- 
ingly it was difficult to appreciate why it did not possess a similar jurisdiction with respect 
to existing trustees: [1981] 3 All E.R. at p. 231. 

42 Jn reaching the conclusion that it did the Court of Appeal was obviously influenced 
by the impact of inflation on fixed remuneration schedules entered into some time in the 
past: see [1981] 3 All E.R. at p. 230 where Fox L.J, refers to earlier times “ with 
more stable currencies and with a plenitude of persons with the leisure and resources to 
take on unremunerated trusteeships.”’ 
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one other attraction. As noted earlier there is a difference between the 
minimum level of competence required and the maximum level of 
performance possible in the carrying out of a trustee’s duties. If a 
trustee considers the level of remuneration to be inadequate then his 
level of performance will tend towards the lower of these two standards. 
This type of sub-optimum performance is virtually impossible to detect 
and is not caught by the rules relating to competence. Phipps v. Boarda-. 
man illustrates this problem. The trustee’s entrepreneurial effort in that 
case was of such a nature that it would be unreasonable to expect a 
_ trustee to provide it unless adequately compensated for his efforts—a 
view which obviously was shared by the court in light of the order 
remunerating Boardman for his efforts on behalf of the trust. 


VI CONCLUSION 


The rules have been designed to operate prophylactically and place the 
maximum deterrent on a fiduciary benefiting from his position. In the 
words of Rand J., equity “ by an absolute interdiction . . . puts temp- 
tation beyond the reach of the fiduciary by appropriating its fruits.” 48 
This, however, has costs which the legal system has simply no way of 
preventing or, for that matter, revealing. We believe these costs can be 
avoided by formulating rules which will provide incentives for efficient 
fiduciary effort which will ensue to the benefit of beneficiaries. 

The traditional way of discussing fiduciary remuneration is to speak 
only of fairness and to treat all questions as questions of justice between 
the two parties. Only through such a sharp break from the confusion of 
unanalysable claims about fairness, will we achieve a clear understanding 
both of what the function of the law is, and of how it might be improved. 
This paper is intended as a step toward that goal. | 
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43 Midcon Oil & Gas Ltd. v. New British Dominion Oil Co. Ltd. (1958) 12 D.L.R. (2d) 
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THE EMPLOYMENT ACT 1982: 
SECTION 9 A RECIPE FOR VICTIMISATION? 


SECTION 9 of the Employment Act 1982 makes three amendments to 
the law of unfair dismissal in the context of industrial action. First, 
the effect of the House of Lords decision in Stock v. Frank Jones 
(Tipton) Ltd.) is reversed; secondly, the question whether there has 
been selective dismissal or non re-engagement of workers (which would 
revive the otherwise excluded jurisdiction of the industrial tribunal) 
is to be judged establishment by establishment; and thirdly, only those 
offers of re-engagement made within three months of the original 
dismissals are relevant to deciding whether there has been selective 
re-engagement. These amendments are more far-reaching than those 
originally proposed in the Bill,? whereby employers could issue an 
ultimatum to employees on strike to return to work by a stated date 
or face dismissal; this proposal was so unfavourably regarded by 
employers because of its practical pitfalls that it was hurriedly aban- 
doned at the Bill’s Committee Stage. 


THE BACKGROUND 


In the absence of a legally protected right to strike, workers in the 
United Kingdom have traditionally been vulnerable to dismissal 
without legal redress for participating in industrial action.* This may be 
seen as one element in the equation of power preserved by the non- 
intervention of the law in certain aspects of industrial disputes; em- 
ployees are free to exert pressure by going on strike, employers to 
retaliate by dismissals or a lock-out. In practice, for commercial as 
well as industrial relations reasons, employers do not often dismiss 
strikers, except as a bargaining counter to be followed by re-engage- 
ment at the conclusion of the dispute. But the absence of legal protec- 
tion naturally increases the opportunity for employers to exercise 
power by threats, or by selective dismissals or re-engagements to 
victimise individuals and get rid of union activists. It was therefore 
inevitable that the introduction of statutory unfair dismissal protection 
would be accompanied by special provisions governing the dismissal of 
strikers.4 Section 9 of the Employment Act 1982 is the third formulation 
of the boundaries of the law of unfair dismissal in this area, aside from 
the Secretary of State’s “own goal” in clause 7 of the original Bill. There 
is a thread of legislative consistency through the first and second 


1 [1978] LC.R. 347. 

2 cl. 7. 

3 Simmons v. Hoover Ltd. [1977] 1.C.R. 61 confirms that effectively all strikes involve 
repudiatory breaches of contract; many other forms of industrial action such as working 
to rule or go slows will also do so (Secretary of State for Employment v. A.S.L.E.F. 
(No. 2) [1972] 2 Q.B. 455). Even the temporary statutory modification of the common law 
in s. 147 of the Industrial Relations Act 1971 expressly preserved the employer’s freedom 
to dismiss without notice (s. 147 (4)). 

4 Although the problem was not even mentioned in the Donovan Report. 
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formulations, respectively of the Heath and Wilson Governments,* 
from which the final version of the 1982 amendments sharply diverges. 

In 1971, Parliament’s approach was to provide that if a worker had 
been dismissed during a'strike (or other industrial action in breach of 
contract), because of his participation in the. strike, and others had 
either not been dismissed or had been re-engaged at the end of the 
strike, then the dismissal would be unfair if the reason for it (or for the 
non re-engagement) -was the applicant’s trade union membership or 
activities. Otherwise, whether because all the strikers were dismissed 
and none re-engaged, or because the applicant was singled out for 
reasons other than union membership or activities, the dismissal would 
be fair.® 

It is not entirely clear why this particular approach to the problem 
was adopted, because the section received little attention in Parliament. 
Viscount Dilhorne, in the course of his speech in Stock v. Frank Jones’ 
said that the intention of Parliament- was “ clear beyond all doubt,” 
namely to prevent victimisation of strikers. There 1s, however, another 
important consequence, which may have been intended or fortuitous: 
to avoid imposing. an obligation on tribunals to arbitrate the merits 
of industrial disputes. Had the dismissal of strikers been subject to the 
ordinary law of unfair dismissal, industrial tribunals could have been 
faced with apportioning bldme for a strike in order to decide whether 
‘in all the circumstances ’’§ the employers had acted reasonably in 
relying on it as a reason for dismissal. This might not have been 
repugnant to the philosophy of the 1971 Act, but would certainly 
have been so in the context of the legislation of 1974 to 1976.° The 
statutory immunity from suit for all but selective dismissals broadly 
relieves tribunals of this duty. 

There are three particular points about section 26 of the 1971 Act 
which merit comment. First, only dismissals during a strike were 
covered. This remains the case under the present law, which uses the 
same phraseology. The N.I.R.C.’s decision in Heath v. J. F. Longman 
(Meat Salesman) Ltd. that the phrase “at the date of dismissal ” 
meant “‘ at the time of dismissal ” has ensured that dismissals after a 
strike have to be judged by the ordinary criteria of fairness. The scope 
of the employer’s immunity from suit is further constrained by the most 
recent decision of the Employment Appeal Tribunal that a threat to go- 


5 ie. ss. 25 and 26 of the Industrial Reldtions Act 1971, re-enacted substantially 
unchanged in Sched. 1 to T.U.L.R.A., and the amendments to the latter mrodoesd by 
Sched. 16 to the Employment Protection Act 1975. 

8 s, 26. s. 25, which dealt with lock-outs, is referred to below. 

7 [1978] I.C.R. 347,351. 

8 E.P.C.A., s. 57 (3). 

. 9 Cf. the unwillingass of the E.A.T. to inquire into the causes of a dispute which had 
precipitated redundancies in Moon v. Homeworthy Punite (Northern) Ltd. [1976] 
I.R.L.R. 298. l 

10 [1973] I.C.R. 407. 

11 ‘Criteria somewhat devalued in this context by the E.A T’ s decision in Cruickshank 
v. Hobbs [1977] I.C.R. 725 that strike records are a permissible criterion for renee 
Selection. 
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on strike is neither a strike nor industrial action, and so cannot be used 
to justify the special statutory provisions being applied.” 

Secondly, the section only applied to those dismissed because of their 
participation in industrial action. So an opportunist employer who 
declared redundancies during a strike, or an-employer who “ set up” 
a strike in order to get rid of a troublesome section of the workforce, 
would not get the protection of the.section.1* However, this provision 
was dropped in 1975, and the danger of a strike being engineered to 
enable employers to dismiss employees without unfair dismissal 
protection is one of the very real problems of the present law.’* 

Thirdly, the criterion of selectivity was related to those who “ took 
part in” the industrial action.!* This provision was held in Stock v. 
Frank Jones to mean what it said, so that all employees who took part 
in the action at any stage could be brought into the issue, and if any 
had not been dismissed, or had been offered re-engagement, the 
applicant’s claim could be heard-on its merits. It was the alleged 
anomaly of this interpretation, preserved in the wording of the 1975 
amendments, which prompted the major change in the framework 
introduced by section 9 of the 1982 Act. If some employees, having 
originally taken part in the strike, went back to work, either they too 
must be dismissed (with the strong probability that they would success- 
fully complain of unfair dismissal) or the remainder could not be 
dismissed without the risk of recourse to a tribunal. Effectively, too, 
this prevented employers from issuing credible ultimata to strikers to 
return to work or be sacked, since a partial response would open the 
gates to tribunal claims by those who stayed out and were dismissed. 

It is necessary to refer briefly to the changes introduced by the 
Employment Protection Act 1975 to complete the background to 
section 9 of the 1982 Act. The new paragraph 7 of Schedule 1 to, Trade 
Union and Labour Relations Act 1974 (now s. 62 of the Employment 
Protection Act 1975) amalgamated the previous provisions on strikes 
and lock-outs and removed references to the reason for dismissal. 
The latter change had the effect mentioned above, that all dismissals 
during industrial action fall within the section unless there is improper 
selection; but improper selection was no longer limited to victimisation 


for union membership or -activities—any selective dismissals or 
a 

12 Midland Plastics v. Till [1983] I.R.L.R. 9. But there are still difficulties in deciding 
when an individual has begun to take part in a strike: contrast Winnett v. Seamarks Bros. 
Ltd. [1978] LC.R. 1240. 

13 $, 26 (2). The “set up” point was propounded by Phillips J. in the E.A.T 
in Thompson v. Eaton Ltd. [1976] 1.C.R. 336. 

14 See Wilkins v. Cantrell & Cochrane (G.B.) Ltd. [1978] I.R.L.R. 483. There is no clear 
line between a provoked strike and a lock-out, but dismissal by way of a lock-out was 
separately covered by s. 25, and is now included in the general exclusion of collective 
dismissals from the jurisdiction of the tribunal: E.P.C.A., s. 62 (1) (a). It should also be 
remembered that employees made redundant during a strike will normally have no 
statutory entitlement to a redundancy payment: Simmons v. Hoover Ltd. [1977] I.C.R. 61. 

s. 26 (2) (a). 

16 It does not follow, of course, that their claims would succeed, but from the employer’s 
point of view the risk of defending a series of unfair dismissal claims is a significant 
deterrent. For an example of selective re-engagement held to be fair see Fashion Industries 
_ (Hartlepool) Ltd. v. Miller, E.A.T. 34/80, transcript on LEXIS. 


May 1983] EMPLOYMENT ACT 1982: SECTION 9 313. 


re-engagements brought in the jurisdiction of the tribunal. Other changes 
included a move from the original approach of stating that certain 
dismissals would not be unfair to excluding the jurisdiction of the 
tribunal altogether. This means that the section 62 point can be taken 
on appeal even if not raised in the industrial tribunal, but in other 
respects it has made little difference, since hearings on a challenge to 
jurisdiction usually entail as thorough a scrutiny as hearings on the 
merits. In addition, the 1975 amendments changed the definition of in- 
dustrial action from the 1971 formula, which required breach of contract, 
to an undefined expression which the Court of Appeal has held to 
include a ban on voluntary overtime,1’ and removed the reference in 
the 1971 Act to re-engagement “ on the termination of the industrial 
action.” This had the effect that any re-engagement of a striker, how- 
ever long after the event, would reactivate the tribunal’s jurisdiction 
over the claims of the other strikers, who would have three months 
from the offer of re-engagement to complain of unfairness in not making 
a similar offer to each of the complainants. 

From this review of the background to this part of the 1982 Act it 
can be seen that the law was not wholly satisfactory. In practice it has 
produced a substantial body of litigation over marginal cases. This is 
more easily understood if it is borne in mind that the precise status of 
one individual—especially if he has not been dismissed, or has been 
re-engaged—can determine whether there is jurisdiction in a signi- 
ficant number of other cases. Inevitably, too, when issues which would 
normally go to the merits of an unfair dismissal claim are treated as 
jurisdictional issues in the case not only of the individual concerned 
but of others,!® issues will be closely fought. From the employees’ 
point of view, the breadth of the definition of industrial action, coupled 
with the lack of protection against being set up by the employer, or 
dismissed during a lock-out, represent serious weaknesses in the overall 
scheme of unfair dismissal protection. A particular weakness high- 
lighted by the recent Court of Appeal decision in Williams v. National 
Theatre Board is that the definition of “job” is such that the em- 
ployer has considerable freedom to insert onerous conditions in the 
offer of re-engagement so as to settle a strike on his terms. From the 
employers’ viewpoint, the pitfalls of possible dismissals of non-com- 
batants 2° and the accidental omission to dismiss, or re-engagement of, 
one of the strikers have. seriously reduced the protection afforded by the 
law, especially for the larger multi-site employers. 


SECTION 9 


Two of the major changes effected by section 9 are achieved by a 
narrowing of the definition of “ relevant employees ” in section 62 of 


17 Faust v. Power Packing Casemakers Ltd. [1983] I.R.L.R. 117. 

18 ¢.9, McCormick v. Horsepower Ltd. [1981] I.C.R. 535 and Coates v. Modern Methods 
& Materials Ltd. [1982] I.C.R. 763, both of which reached the Court of Appeal. 

18 (1982) I.C.R. 715. ~ 

20 Western Mail & Echo Ltd. v. Hewitt, E.A.T. 98/81, transcript on LEXIS, is a good 
example. 
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the E.P.C.A. to cover only “ those employees at the establishment who 
were taking part in the action at the complainant’s date of dismissal; 
‘establishment’ . . . meaning that establishment of the employer at or 
from which the complainant works.” #4 It is only if another “ relevant 
employee ” has not been dismissed, or has been offered re-engagement, 
that the jurisdiction of the tribunal is restored (it having been provision- 
ally excluded by the fact that the complainant was taking part in 
industrial action at the date of dismissal). The amended passage in 
section 62 removes the Stock v. Frank Jones problem, and at the same 
time removes the need to consider employees working at any of the 
employer’s other establishments to ascertain whether the industrial 
tribunal has jurisdiction. The third change is that only an offer of re- 
engagement within three months of the date of dismissal of the employee 
concerned is to be taken into account,™ with a consequential amend- 
ment to the time limit for starting proceedings.** 

The overall effect of these changes is to make it easier to dismiss 
strikers without legal repercussions, but, despite the Government’s 
protestations,?4 some serious questions are raised as to the possibility 
of selective dismissals and victimisation being outside the jurisdiction 
of the Industrial Tribunal under the new law. Three possibilities were put 
to the Government by Opposition M.P.s during the Committee debate 
on the Bill, each of which requires some discussion. These relate to the 
timing of initial dismissals, strikes which last more than three months, 
and ambiguities as to what constitutes an “‘ establishment.” 

Clearly the Government envisaged that an employer would be free to 
let those who wanted to do so return to work without ‘thereby being 
precluded from dismissing the remaining strikers later with (legal) 
impunity. Whether or not there was an ultimatum to return to work 
or be sacked would not be relevant to the position in law of those 
ultimately dismissed (in contrast to the position as it would have been 
under the Bill as first published). But there may be other possibilities 
open to an employer, within the law, to influence the selection of those 
allowed to return to work before the axe falls on the rest. 

' The process of returning to work is not a matter in which an em- 
ployer need be entirely passive. The psychology of undermining group 
solidarity among the strikers by picking off individuals (through induce- 
ments or threats) is well enough known, and the opportunity for em- 
ployers to manipulate small groups of strikers by selective offers of 
re-engagement should not be underestimated. Nevertheless, some of the 
fears expressed by Opposition spokesmen in the Commons Committee 
debate on the Bill may not be grounded in law. Mr. Stan Crowther in 
particular suggested that an employer could circumvent the law by. 
dismissing, and then immediately offering re-engagement to, those he 





21 E.P.C.A., s. 62 (4) (b) (ii) as substituted by s. 9 (3) of the 1982 Act. 

22 E.P.C.A., s. 62 (2) (b), as amended by s. 9 (2) of the 1982 Act. 

23 E.P.C.A., s. 67 (3), as Substituted by s. 9 (5) of the 1982 Act; the time limit is six 
months from the date of dismissal. 

24 For the debate in Committee on the clause, see H.C.Deb., Standing Commitee G, 
April 22 and 24, 1982, cols. 1107-1154. 
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wanted to take back, and then dismissing the remaining strikers when 
the others had returned to work.”® 

This is not an entirely fanciful possibility, although it is more likely- 
that employers would simply invite particular employees to resume work 
without the formality of a dismissal and re-engagement. But in fact Mr. 
Crowther’s fears would not materialise if (as would commonly be the 
case) any of those initially dismissed and offered re-engagement turned 
it down and stayed on strike, since they would then be relevant em- 
ployees who had been offered re-engagement.** Moreover if the em- 
ployer made offers of re-engagement to some strikers, and others 
presented themselves for work before dismissal notices had been issued 
to them,?” the employer would have no protection from jurisdiction in 
relation to those employees, since they would no longer be taking part 
_in the strike. Alternatively the refusal to permit them to return to work 
could be considered a lock-out,28. in which case all the employees 
directly affected by the dispute, including those selectively offered 
re-engagement, would have to be taken into account in determining 
whether there was jurisdiction over unfair dismissal claims. 

The second point of concern in Committee was the position in a 
long-drawn-out strike. Opposition M.P.s were particularly concerned 
that there was a licence to re-engage selectively, provided it was done 
after a decent interval. This point has some substance; if there is a 
strike and all the strikers are dismissed on day 1, the employer becomes 
free to offer selective re-engagement to strikers (assuming the strike is 
still in progress) after three months have elapsed from day 1. Strikes 
lasting this long are of course rare,?? but they are particularly likely 
to be accompanied by (or prolonged by) dismissals, and therefore there 
may well be occasions when such action would be open to an employer. 
It should, however, be borne in mind that employers are likely to need 
to be selective in re-engagements after a strike of such length, if only 
because of the damage to their business inflicted by the strike. Moreover 
the worst fears of the Opposition—that employers would-do secret 
deals with favoured employees for re-engagement after the three-month 
limit—are met in principle by the fact that it is the offer of neeneaee: 
ment that is relevant, not when it takes effect. 

The Opposition’s third fear was of the effects of the restriction of 
“ relevant employees’ to those working at the same establishment. 
‘This does raise legitimate fears of attempts by multi-site employers to 





25 See ibid. col. 1119 (Mr. Crowther): ‘‘ [Protection] will happen in future only if that 
offer of re-engagement to one group of employees is made after the issue of dismissal 
notices to the others.”’ 

28 The wording of the substituted s. 62 (2) (b) is such that the re-engagement must have 
been offered within three months after the dismissal of the individual offered the re- 
engagement; the time limit is not fixed in relation to the complainant. 

7 It should be noted that notice of dismissal must actually be received by the employee 
before it has any legal effect: Brown v. Southall & Knight [1980] I.C.R. 671, applied in the 
context of the ending of a strike in Lookers of Bradford Ltd. v. Mavin, E.A.T. 332/80, 
transcript on LEXIS. 

For the operation of the statutory test to a lock-out see Fisher v. York Trailer Co. 
Ltd. [1979] I.R.L.R. 386. This position i is not affected by the 1982 Act. 
29 But the Grunwick strike in 1976-78 lasted 630 days. 


316 l THE MODERN LAW REVIEW [Vol. 46 


operate a divide and rule strategy, although it also reduces the admin- 
istrative problems for employers in ensuring that all strikers are dis- 
missed, and the legal repercussions of a single error in a major strike. 
Perhaps the greatest concern is the ambiguity of the term “ establish- 
ment’’ in its application to particular situations. When pressed to 
explain the meaning of the term, the Minister of State, Mr. Alison, 
could only resort to a quotation from the Book of Proverbs: “ Any 
fool can ask a question that ten wise men cannot answer.’’®° 

The term “ establishment ’’ appears elsewhere in labour legislation, 
in particular in the Equal Pay Act 1970 *! and the statutory provisions 
on redundancy consultation, where the number of employees proposed 
to be dismissed at an establishment is the criterion for invoking the 
longer minimum period of consultation and the longer maximum 
protective award.®? It has been held by the E.A.T. in the latter context 
that what is an establishment is in each case a question of fact, and that 
14 building sites administered from a single base could properly be held 
to constitute a single establishment.** It is therefore clear that there is a 
potential difference between what is an establishment and what is a 
“place of work ” at or near which a striking worker may lawfully 
picket.34 It is also tolerably clear that another potential area for liti- 
gation over marginal cases has been created by the introduction of this 
term. Given that the object of the exercise was to give employers a little 
more freedom to dismiss without becoming involved in expensive 
litigation, this is an unhelpful result. 


CONCLUSIONS 


Overall, the changes introduced by section 9 of the 1982 Act may 
appear relatively modest, in that few employers will have much to gain 
from using them. They should, however, be viewed in the broader 
context of a steady and substantial shift in the balance between em- 
ployers and employees and their organisations which has been achieved 
by the legal changes introduced by the 1980 legislation on picketing 
and secondary action,®® by the 1982 Act on the scope of trade disputes 
and the removal of trade union immunity,’ and by the changes in 
supplementary benefit for those involved in strikes in the Social Security 
(No. 2) Act 1980,%” and also by the harsh economic facts of the recession. 

It is against this background that it can be more clearly seen that the 
law on the dismissal of strikers as it stands after the 1982 Act leaves 
many gaps in the protection that the law should offer to the most 
vulnerable sections of the working population. In particular the removal 
of unfair dismissal protection for any group of workers who engage in 

30 H.C.Deb. Standing Committee G, April 24, 1982, col. 1149. 

31 s, 1 (6), defining “ the same employment.” “ Establishment ” is not further defined. 

32 Employment Protection Act 1975, s. 99 (2). Again no definition is provided. 

33 Barratt Developments (Bradford) Ltd. v. UCATT [1977] I.R.L.R. 403. 

34 T.U.L.R.A., s. 15, as substituted by the Employment Act 1980, s. 16 (1). 

35 Employment Act 1980, ss. 16-17. 

38 Employment Act 1982, ss. 14-19. 


37 s, 6 (deeming strikers to be in receipt of (currently) £13 a week strike pay, to be 
taken into account in assessing entitlement to Supplementary Benefit for dependants). 
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even perfectly lawful action to pursue a collective grievance, without 
breach of contract and however seriously provoked by an unscrupulous 
employer, is a blot on the law of unfair dismissal as it now stands, That 
employers who dismiss employees should be liable to justify their 
action to an impartial authority is now generally accepted as right; it is 
especially important at a time when the effect of dismissal on the in- 
dividual is potentially so much more devastating than at the time when 
unfair dismissal legislation was first introduced. A provision which 
excludes jurisdiction needs powerful justification. So, too, does a pro- 
vision which, as interpreted in Williams v. National Theatre Board °?’ 
gives employers substantial immunity for the imposition of disciplinary 
or economic penalties through dismissal and re-engagement, or even 
through lock-outs. 

Nor is it clear how employers can be assured of the benefits of these 
changes. For an employer acting under legal advice, the dismissal of 
strikers will be seen still to be a hazardous exercise to be undertaken 
only with caution, since costly litigation must be likely to follow if 
there are any arguable points which could affect jurisdiction; a hearing 
to consider arguments about whether or not there is jurisdiction to hear 
the merits cannot in the nature of things be excluded. The beneficiaries 
of the changes are more likely to be opportunist employers who act 
first and take legal advice only when confronted with tribunal claims. 
A perusal of the reported cases on section 62 of the E.P.C.A. strongly 
suggests that it is small, often non-unionised, groups of workers who 
are most at risk of being met with a claim in bar of jurisdiction, not 
infrequently in an attempt to avoid the tribunal examining the merits 
of a dismissal for disciplinary reasons.* 

Nevertheless, as experience with age limits, qualifying periods of 
employment and time limits for claims have all shown, bars to the 
jurisdiction of industrial tribunals are peculiarly fertile breeding grounds 
for acrimonious litigation. The unmeritorious exercise of a loophole 
is notoriously difficult to prevent if the loophole serves a useful purpose, 
and it would be difficult to prevent altogether the kind of opportunist 
reliance on section 62 referred to above without risking the introduction 
of a potentially more dangerous side effect, namely judicial inquisitions 
into the causes and merits of industrial disputes. So it is likely that the 
line drawn by these provisions will remain an inherently unsatisfactory 


compromise. 
PETER WALLINGTON* 


38 [1982] I.C.R. 715, discussed, supra, note 19. 

89 See, e.g. Lookers of Bradford Ltd. v. Mavin (supra, note 27): walking off the job; and 
Bowater Containers Ltd. v. Blake, E.A.T. 552/81, transcript on LEXIS: refusal to transfer 
to different work pending resolution of a grievance. 

* Professor of Law, University of Lancaster. 


LEGISLATION 


MENTAL HEALTH (AMENDMENT) ACT 1982 


THE Mental Health (Amendment) Act 1982 received the Royal Assent 
on October 28, 1982, almost one year after it had been introduced into 
the House of Lords. It comes into force, in the main, on September 30, 
1983.1 The Bill, which was accompanied by a White Paper,? was 
introduced in response to increasing demands for changes to be made 
to the Mental Health Act 1959. These demands recognised that the 1959 
Act was a major piece of enlightened social legislation, the basic 
scheme of which did not require alteration, but considered that certain 
aspects needed to be reviewed. Consequently the Act, which is to be 
warmly welcomed, appears to have made important strides in achieving 
a fairer balance of the competing interests of patients, staff and public. 

It is an amending statute consisting of 70 sections and five schedules, 
most of which do not make sense unless read in conjunction with the 
1959 Act. This is particularly unfortunate because most of those who 
have to deal with the Act are not practised in reading statutes. The 
White Paper’ s promise of a consolidation Bill has been fulfilled and 
will be the Mental Health Act 1983.3 It would be impossible to deal 
with all the provisions of the Act in the space available and therefore 
only the more significant provisions will be covered.4 These are dealt 
with in terms of the Act’s themes. 

The Special Standing Committee procedure was again adopted in the 
House of Commons, allowing the Committee to receive written state- 
ments from, and examine some, witnesses. M.P.s frequently com- 
mended this procedure during the Bill’s later stages. Several changes 
were made during the Bill’s passage. On a number of occasions the 
Government accepted amendments of which they did not approve, 
bowing to the wisdom of Parliament. Most significantly the House of 
Lords achieved the imposition of a duty on local authorities to provide 
after-care ê and the Special Standing Committee secured the right to 
register for electoral purposes.’ 


Definitions 
The philosophy of the legislation is to encourage informal admission, 


1 5, 69. 

2 Cmnd. 8405, Reform of the Mental Health Legislation (referred to as the White Paper). 

3 The provisions are, of course, the same but section numbers will change. These can 
be obtained by reference to the Table of Derivations appended to the Bill. 

4 Changes not dealt with include: amended role of mental welfare officers, the two 
doctors can now come from the same hospital in certain circumstances for the medical 
report supporting admission, changes in guardianship to make it more readily acceptable 
as an alternative. 

5 e.g. H.C.Deb., Vol. 29, ser. 6, col. 40, per Mr. Thomas. 

8 s. 51, H.L. Deb., Vol. 427, ser. 5, cols, 1401-1417. 

7s. 62 and Sched. 2, see Parliamentary Debates, Special Standing Committee, Session 
1981-82, cols. 681-700. Recommendations amended by Government later. 
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which has been highly successful.8 In certain limited circumstances, 
however, powers of compulsory admission are seen to be essential.® 
A prerequisite of their use is the presence of “ mental disorder,” which 
is defined in section 4 of the 1959 Act, as ‘‘ mental illness, arrested or 
incomplete development of mind, psychopathic disorder, and any other 
disorder or disability of mind .. .”” The catch-all phrase at the end is 
sufficient only for admissions under sections 25 and 29 of the 1959 
Act. Otherwise one of the four forms of mental disorder must exist. 

In the new Act “ mental illness ” is still not defined, which may be 
regarded as unfortunate since it is the form of mental disorder from 
which most compulsorily detained patients suffer 1° and is notoriously 
unclear. ‘ Arrested or incomplete development of mind ” means mental 
impairment and severe mental impairment, which now replace sub- 
normality and severe subnormality.11 The original intention was to 
use the phrase mental handicap, but that was objected to because of the 
connotations of the word./4 The advantage is that a clear distinction 
has now been drawn between the mentally handicapped who do need 
hospitalisation and those who do not. The definition of mental impair- 
ment differs from that of subnormality and demands several findings 
before a person is termed mentally impaired.?* First there must be a 
state of arrested or incomplete development of mind which must 
include either significant or severe impairment of intelligence. This is 
much as before. Further, however, the impairment must significantly 
or severely impair social functioning, and must be associated with 
abnormally aggressive or seriously irresponsible conduct. Both these 
requirements are new. The latter will make compulsory admission 
much harder, the purpose of these changes being to ensure that only 
those mentally handicapped people who should be in hospital can be 
compulsorily admitted, recognising that hospitals are rarely the right 
places for the mentally handicapped,*4 for whom compulsory powers 
are infrequently used anyway. 

The definition of “ psychopathy ” has been altered only to bring it 
into line with the above change. The requirement of susceptibility to 
treatment has been dropped because of the general need for treatability 
discussed below. The definition of psychopathy includes anti-social 
behavioural characteristics which again lie at the basis of permitting 
compulsory admission.! It may, be the case that hospital is not the 

8 1959 Act, s. 5 (1). The Appendix to the White Paper shows that in 1979 only 9-5 per 
cent. of admissions to and 6-6 per cent. of residents in mental illness and handicap hospitals 
and units were under compulsory powers. 

9 See Report of the Royal Commission on the Law Relating to Mental Illness and 
Mental Deficiency 1954-57, Cmnd. 169 (Percy Report), Chap. 4. 

a 0 61 vie according to table 3-1 in the White Paper. 

12 Sea, e.g. Parliamentary Doai Special Standing Committee, Session 1981-82, 
cols, 214-227. 

13 s, 2 (1). 

14 Better Services for the Mentally Handicapped, Cmnd. 4683 (1971), Chap. 3. 

15 Of 18,307 admissions in 1979, 97-3 per cent. were informal (source, table 3.1, White 


Paper) and of 131,095 residents 94-5 per cent. were informal (source, -table 2; 2. White 
Paper). 8 s, 2 (1). 
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right place for such people, but the only alternative in most cases would 
be prison. The Act specifically excludes sexual deviancy and dependence 
upon alcohol or drugs, simpliciter, from the ambit of mental disorder.1’ 


Treatment 


The philosophy permitting compulsory admission to and detention of 
people in hospital is that they will then receive the treatment that they 
otherwise would not. The legislation is based upon a belief in the value 
of treatment, in hospital if that is the only place available, to be provided 
compulsorily only if people will not recognise their problem and enter 
voluntarily, which in itself helps to ensure the effectiveness of treat- 
ment.18 In some instances untreatable patients may be kept in hospital 
in order to-ensure their safety.1® The provision of treatment in the past 
has raised a number of legal problems which the Act attempts to deal 
with in a number of ways. First, the Act has made it clear in section 3 
that a person who is admitted under section 25 of the 1959 Act, for a 
maximum period of 28 days can be provided with medical treatment. 
Thus admission is for assessment rather than observation, which can be 
followed by the provision of medical treatment. Secondly, the Act has 
tried to ensure that most of the people in hospital compulsorily will be 
there only if they are treatable,” which means that the medical treatment 
which can be provided “‘ is likely to alleviate or prevent a deterioration 
of [the patient’s] condition.” This, however, only applies to patients 
suffering from either psychopathic disorder or mental impairment and 
replaces the age limits set by the 1959 Act. In the case of patients 
suffering from either mental illness or severe mental impairment (i.e. the 
more serious forms of mental disorder) only the basic requirements for 
admission need to be fulfilled which do include a degree of susceptibility 
to treatment. Thus a patient can be admitted to hospital only if, first, it 
is appropriate for him to receive treatment in a hospital (there may be 
some dispute as to the meaning of “ appropriate,’’) and secondly, it 
must be necessary for his or other people’s safety, and the treatment is 
not available elsewhere.#! A clear distinction therefore is drawn between 
mental illness and severe mental impairment on the one hand and 
mental impairment and psychopathy on the other. This assumes that 
the separation is the correct one. There is no gradation of mental 
illness in the Act, which compounds the problems raised by lack of 
definition. There is also.an alternative to treatability when considering 
the detention of the mentally ill or the severely mentally impaired: 
“ the patient, if discharged, is unlikely to be able to care for himself, to 
obtain the care which he needs or to guard himself against serious 
exploitation.” 22 Although this waiving might appear to be harsh, it is 





17 s. 2 (2). 
she Percy Report, supra, note 9, Chap. 4, and paras. 135-136 and 283. 
s. 12 (5). 

20 For admission for treatment, see s. 4 (1), for reclassification of a patient see s. 10, 
for’continuation of detention see s. 12, for the making of a hospital order see s. 19, for 
the powers of discharge of a Mental Health Review Tribunal see s. 39. 

21 s, 4 (2). l 22 5, 12 (5). 
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justifiable since there is some necessity for treatability on admission. 
In addition, despite demands for greater facilities for community care 
since the early 1970s, the provision is still inadequate.” 

The third and most obvious way in which the Act deals with the 
problem of treatment is in Part VI which concerns consent to treatment. 
These provisions give clearer guidance to those involved in treating the 
mentally disordered. Under the 1959 Act there had been widely diverg- 
ing views as to whether treatment could be given and in what circum- 
stances.*4 Part VI applies to patients detained in hospital 2° other than 
in an emergency and does not cover people conditionally discharged 
from hospital. The basic provision is section 49 which provides that 
“ the consent of a patient shall not be required for any medical treat- 
ment given to him for the mental disorder from which he is suffering .. . if 
the treatment is given by or under the direction of the responsible 
medical officer ’’ (emphasis added). This is a reversal of the common 
law position and is contrary to the recommendation made by the Butler 
Report.” Its desirability must be questioned since treatment can be 
given even to the capable patient against his will. However, the philos- 
ophy of the legislation is that in certain circumstances the imposition of 
care and treatment which may not be welcome is justified so to question 
this requirement may question the whole foundation of mental health 
legislation. 

There are forms of treatment, though, which give rise to grave 
concern where greater protection for the patient is demanded than 
simply the professional ethic of the doctor.2” The scheme divides these 
forms of treatment into two groups in sections 43 and 44, to which 
section 49 does not apply. The most serious forms of treatment are 
covered by section 43, including psychosurgery, that is surgery which 
destroys part of the brain and other forms of treatment, if any, to be 
mentioned in the forthcoming regulations.28 They can be given only if 
there is both consent and a second opinion, the first appears to mean 
informed consent 2° since both the independent doctor and two other 
people must certify in writing that “‘ the patient is capable of under- 


23 Report of the Royal Commission on the National Health Service, Cmnd. 7615 
(1979), Chap. 6, esp. paras. 6.13-6.26, also Report of a Study on Community Care, 
D.H.S.S. (1981). 

24 Report of the Committee on Mentally Abnormal Offenders, Cmnd. 6244 (1975) 
(Butler Report), para. 3.57 onwards. See also Hoggett, Mental Health (1976), pp. 129-131, 
Speller, The Law Relating to Hospitals, pp. 25-27, Gostin, A Human Condition. 

25 The phase actually used is “ liable to be detained.” What is intended is that the 
patient is being detained under one of the provisions of the Acts, but it is open to inter- 
pretation to cover the informal patient who could be detained under s. 30 of the 1959 Act. 
The fears were voiced in the Special Standing Committee. This wide interpretation would 
be both unfortunate and unwarranted. 

26 For a general discussion of the question of consent, see Finch, Health Service Law, 
Chap. 11, Butler Report, supra, note 24, para. 3.54. 

2” The professional ethic is, of course, of great importance, but as Farquharson J. 
said in his direction in R. v. Arthur, “ It may be that in any particular feature the ethic is 
wrong ” (1981 unreported). 

28 s$, 43. These regulations will be made by the Mental Health Act Commission (see 
later). All interested bodies must be consulted, that is professional and pressure groups. 

29 See Finch, supra, note 26, pp. 245-250. 
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standing. the nature, purpose and likely effects of the treatment in 
question and [that} he has consented to it.” There is no duty expressly 
laid upon any body to explain the effects of the treatment, but the 
necessary implication is that somebody must do this. It will probably 
be the responsible medical officer. Secondly, the independent doctor 
must also certify that in the circumstances of the patient’s condition 
the treatment should be given. The doctor must consult with two other 
people who have been professionally concerned with the patient’s 
treatment, but the doctor is not bound by their advice. This is at least a 
recognition of the important role played by other professionals in the 
care of the mentally disordered. 

The other serious forms of treatment come within section 44. They 
will include the long-term administration of medicine, recognising the 
central role of chemotherapy in the care of the mentally disordered, the 
controversial use of electro-convulsive therapy, and any other forms of 
treatment mentioned in the regulations. This section requires either 
consent or a second opinion. Consent has the same meaning as under 
section 43, although the responsible medical officer as well as the 
independent doctor can supply the supporting certificate. If the patient 
does not consent or is incapable of consent, then the independent 
doctor must certify that the treatment, in the circumstances, should be 
given. Before giving the certificate the independent doctor must consult 
with two other professionals concerned with the treatment of the 
patient. 

If the philosophy of caring for people who may not care for them- 
selves is accepted, then these provisions seem to follow quite con- 
vincingly. The debate will be more to do with what forms of treatment 
should be in which category, and in particular over the correct place for 
electro-convulsive therapy. 

Specific provision is made for the withdrawal of consent so that 
afterwards sections 43 and 44 apply to the rest of the treatment.®° There 
will be, also, a review of treatment which is given either under section 43 
or without consent under section 44. The responsible medical officer is 
required to report to the Secretary of State on the treatment and the 
patient’s condition when the authority for detention is being renewed.** 

It is recognised that there may be urgent situations in which treatment 
needs to be given despite the requirements of sections 43 and 44. So 
section 48 excludes these sections from any treatment: 


“ (a) which is immediately necessary to save the patient’s life; or 

(b) which (not being irreversible) is immediately necessary to 
prevent serious deterioration of his condition; or 

(c) which (not being irreversible or hazardous) is immediately 
necessary to alleviate serious suffering by the patient; or 

(d) which (not being irreversible or hazardous) is immediately 
necessary and represents the minimum interference necessary 
to prevent the patient from behaving violently or being a 
danger to himself or to others.” 


30 s, 46. 31 5. 47. 
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There is no comprehensive definition of the important phrases used 
in the section. The only guidance is in relation to the words “ irrevers- 
ible ” and “ hazardous,” but there these exact words are used! So there 
is room for debate on the meaning of such words, which is unfortunate 
in view of the invasion of individual privacy that section 48 permits. 
Further it would seem that the exceptions may have gone too far. In 
particular grounds (c) and (d) seem to allow considerable interference 
with the individual on grounds which are ill-defined and somewhat 
permissive. 

A code of practice * will deal with, among other things, forms of 
treatment not covered by section 43, but which nevertheless should not 
be given unless both consent and a second opinion have been obtained. 
It will be necessary to ensure that the same form of treatment does not 
come within both section 44 and the code of practice because the 
requirements of the two are incompatible. 

Finally, the above provisions concern only compulsorily detained 
patients. Informal patients have the right to refuse any form of treat- 
ment, but that assumes capacity and independence of action, neither 
of which may be present. Therefore in section 50 an attempt has been 
made to improve their protection by extending the procedure under 
section 43 to informal patients. This is clearly.an improvement since 
consent alone will no longer be sufficient. But section 50 may cause 
some problems, since it applies section 48 to the informal patient, 
presumably because it was thought that section 48 was a declaration of 
the position at common law. This is questionable, since the only clear 
common law provision is that non-consensual treatment may be given 
to save life. 33 


Other Matters Concerning Admission to Hospital and 
Patients in Hospital 


(1) Emergency Admission Procedure 


The Act recognises the concern that has been expressed over the 
possible abuse of section 29 of the 1959 Act and so has attempted to 
make it a procedure which can only be used in a true emergency.*4 
Thus only the nearest relative can apply for admission and the patient 
must be seen by the doctor within 24 hours of his admission. 


(2) Admission of Patients Already in Hospital - 


There has always been a power to admit for 72 hours a patient not 
detained but already in hospital provided that one doctor recommends 
it.2° It was unclear, though, what the position of the nurse was when the 
patient evinced the intention to leave and there was no doctor immedi- 
ately to hand. The somewhat unsatisfactory advice was that the nurse 





32 5, 53, to be formulated by the Mental Health Act Commission. 

33 Cf. Leigh v. Gladstone (1909) 26 T.L.R. 139. 

34 s. 3. It is debatable whether or not s. 29 is actually abused, see Bean, Compulsory 
Admissions (1980), p. 147. 

35 1959 Act, s. 30. 
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could detain the patient under section 3 of the Criminal Law Act 1967. 
The nurse now has the right to detain the patient for six hours.*® The 
nurse must believe that the patient’s mental disorder demands that he 
be stopped immediately from leaving the hospital and that no doctor is 
available. Considerable concern has been expressed about this section. 
First, it simply accepts the fact that doctors are unavailable and uses 
that as a basis for the exercise of this power of detention. Secondly, six 
hours may be too long a period, since it can be quite fairly argued that a 
doctor should be available well within that period. This problem may 
well be exacerbated by the call for more consultants and fewer junior 
doctors.®’ Thirdly, it is not known what nurses will be able to exercise 
this power, but presumably it will be extended to trained nurses only, 
and possibly nurses with training in mental disorder specifically. On the 
other hand, this power will provide more concrete guidance for actions 
which seem to be necessary and which occur anyway. Presumably, it will 
give the patient a more substantial ground for having his complaint 
heard if he is detained for a longer period. It is worth noting that if a 
patient absconds and remains absent without leave for 28 days, authority 
for his detention ceases. *® 


(3) Powers of the Criminal Courts 


The most important power at the disposal of the courts is to make a 
hospital order under section 60 of the 1959 Act, once the defendant has 
been found guilty. If the person is thought to be dangerous then a 
restriction order can be imposed under section 65 of the 1959 Act. The 
new Act states in section 19 that a hospital order cannot be imposed 
unless the defendant has been convicted of an offence punishable with 
imprisonment, which is a new and reasonable limitation, and that he be 
treatable. Under the old legislation a restriction order could be made if 
it was necessary to protect the public from harm. Now it can be made 
only if the public need protection from serious harm.*° 

The Act has attempted in two ways to deal with the problem of 
finding a hospital place for the defendant, since if no place could be 
found the order could not be made. First, evidence is demanded from 
the hospital that arrangements have been made, and, secondly, a duty is 
imposed upon the relevant Regional Health Authority to provide 
information, only, of the availability of places in hospital.* 

The Act has introduced a number of new powers, although there is no 
date of commencement.*! These mainly reflect recommendations made 
in the Butler Report. There will be a power in the court to remand an 
accused person to hospital for a report on his mental condition, or for 





36 5. 6. 

37 See the Government Response to the 4th Report from the Social Services Committee 
1980-81 Session, Cmnd, 8479. 

38 s. 11. 

39 5, 28. 

40 5, 32. 

41 Health Circular H.C. (82) 17 indicates that they will be phased in gradually in the 
next two or three years. 
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treatment and a power to impose an interim hospital order.4? These 
apply only for a limited period and are designed to ensure that the 
accused is dealt with in the most appropriate way. These powers will 
go some way to preventing the admission of a patient to hospital under 
the equivalent of a hospital order possibly also with a restriction order, 
even though not found guilty of a crime. These powers will also help to 
ensure that hospital is the right form of disposal. Finally it will be 
possible for the court to require attendance at a hospital as a condition 
for bail in a murder case as well as other crimes, thus avoiding the 
problem raised by Vernege.# 


(4) Mental Health Act Commission 


A new special health authority, the Mental Health Act Commission, “4 
will be set up by the Secretary of State. It will be a body aimed at 
providing real safeguards for detained patients, while not conflicting in 
purpose with other bodies such as Mental Health Review Tribunals and 
the Health Advisory Service. All mental institutions, and in particular 
the special hospitals, will be visited by one of the 70 members of various 
backgrounds. It is clear from the Act that the Commission will have 
numerous: functions including appointing the independent doctors, 
appointing the other people for the purposes of the certificate to be 
given under section 43, undertaking the Secretary of State’s functions 
in relation to the review of treatment, ensuring that the rules about the 
correspondence of patients are properly fulfilled and keeping under 
review the exercise of powers and the discharge of duties in relation to 
detained patients. It would appear that the Commission will also con- 
sider what treatments are to be covered by Part VI, undertake the 
writing of the code of practice and be a forum for inter-professional 
discussion of ideas concerning the law and ethics on treatment. It is 
envisaged that the Commission will take on board other functions as its 
work develops, which will include the overview of informal patients. 
The Government was reluctant to be too specific since the imposition 
of too many statutory obligations would hinder the development of the 
Commission in its main role of the general protection of detained 
patients. This is a major development, to be thoroughly welcomed. It 
fills the gap which has long been felt to exist since the abolition of the 
Board of Control.* 


(5) Correspondence of Patients 


The existing provisions have been swept away in section 52, which 
means that the post of informal patients can no longer be interfered 
with. The only instances in which post can be interfered with, other than 


42 ss. 29, 30 and 31. The latter two do not apply where the accused is charged with a 
crime for which the penalty is fixed by law. An accused person includes someone up until 
sentence. 

43 [1982] Crim.L.R. 598. 


445. 56, 
45 1959 Act, s. 2. See Percy Report, supra, note 9 and recommendations made in the 


Report of the Rampton Hospital Management Review Team (1980). 
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in special hospitals where security and safety demand greater inter- 
ference, is when a postal packet is sent by a patient to someone who has 
indicated that he -wants communications from the patient withheld. 
Other than that communications to or from certain bodies, now 
including the European Commission and: Court of Human Rights, 
cannot be kept from the Post Office. This seems to grant much greater 
freedom to the patient and to achieve a fair balance of the conflicting 
interests. 


(6) Electoral Registration 


The Act has achieved a major reform of the electoral system in that 
voluntary patients at mental hospitals are now able, subject to con- 
ditions, to register for the vote.4® The Act has amended section 4 (3) of 
the Representation of the People Act 1949, so that only two groups of 
people cannot register for the vote, that is those detained in legal 
custody and those people compulsorily detained in any place because 
of mental disorder.4” 

Those voluntary mental patients who do want to register for the vote 
must follow a fairly rigorous procedure laid down in Schedule 2. The 
patient must make an unaided “‘ patient’s declaration,” stating certain 
matters, most of which are simply the present requirements on entitle- 
ment to register. This is something which no other person has to do 
before he is permitted to register for the vote. If this is regarded as 
acceptable, notice must nevertheless be taken of one particular require- 
ment, in paragraph 3 (5) (d), that the patient is not able to use the 
address of the hospital as his address for registration purposes, but 
must supply an address that he would live at were he not in hospital or, 
if no such address is available, then an address that he has lived at at 
some time in the past. It seems strange to say that a person living in a 
definable place is to be denied the right to register if he cannot think of 
somewhere else that he might live or has lived. This residence could have 
terminated many years ago, the address might no longer exist or the 
giving of it might be offensive to somebody living there presently. In 
favour of this requirement it was stated that it would not be right to 
“ swamp ” an electoral ward with lots of new voters, who might have 
very particular interests not necessarily related to the local community. 
On the other hand an advance, which may seem to be a reasonable 
balance, has at least been achieved. *® 


Mental Health Review Tribunals 
The Act has improved the role of the Mental Health Review Tribunals 





46 5. 62 and Sched. 2. None of this affects the completely separate question of the 
capacity to vote which is considered by the common law, see Halsbury’s Laws (4th ed.), 
Vol. 15, para. 410. 

47 It would seem that if a patient is in a general hospital that is not maintained wholly 
or mainly for the reception and treatment of persons suffering from mental disorder then 
the address of that hospital can still be used as the address for the purposes of registration, 
thus perpetuating the anomaly that existed under the old law. 

48 H.C.Deb., Vol. 29, ser. 5, cols. 175-197. 
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to an extent that it has been estimated that there will be a fivefold 
increase in the caseload of.the tribunals. 


(1) Increase in the Number of People With Right to Apply 


(a) A right to apply has been granted to a patient admitted for 
assessment provided the application is made within 14 days of ad- 
mission.*® There have been doubts expressed as to the administrative 
workability of this power, but two chairmen have expressed their 
satisfaction.®® 

(b) A right to apply to a tribunal has also been granted to patients 
admitted to hospital under a restriction order or. direction.*! This 
improvement on the mere advisory powers of the tribunal consequent 
on a reference under the 1959 Act was in response to X v. United 
Kingdom”? where the European Court of Human Rights found that the 
United Kingdom was in breach of Article 5 (4) of the Convention. It 
was necessary, therefore, to provide some sort of review of the substan- 
tive and formal lawfulness of such a patient’s detention. This would not 
need to be by means of a court as such, but had to be by a body inde- 
pendent of the executive that could consider the question of the legality 
of the detention and order release if convinced that the detention was 
illegal. Thus a patient under a restriction order can now apply to a 
Mental Health Review Tribunal which can direct absolute discharge if 
satisfied, first, of the matters which would satisfy a tribunal in relation 
to a patient detained under section 26 of the 1959 Act, and secondly, 
that the patient should not be liable to recall. If that latter condition is 
not fulfilled the tribunal can recommend conditional discharge, and if 
recalled he would then also have a right to apply. 

This is obviously a fundamental step forward in guaranteeing the 
rights of mental patients, but there is a sting in the tail. This originates 
in the decision not to allow a restricted patient to apply to a tribunal 
within six months of the order being imposed. Such an application 
would be unreasonable since that would be, in effect, a form of appeal 
and the patient already has the right to appeal against sentence. The 
Government felt that patients detained under a hospital order and a 
restriction order should be treated similarly as demanded by Article 14 
of the European Convention on Human Rights. Therefore, the right to 
apply to a tribunal within six months of admission is denied to the 
hospital order patient.5* But Article 14 does not prevent differential 
treatment in all circumstances. An argument counter to. that of the 
Government is that the whole intention of the legislation was to make 
the position of the patient admitted for treatment and the hospital 





49 5. 3. 

50 Examination of Professor J. Wood and Mr. Cooke, Parliamentary Debates, Special 
Standing Committee, Session 1981-82, cols. 19-39. 

51 $. 28, detailed provisions in Sched. 1. 

52 Judgment November 5, 1981, Series A, Vol. 46, 1982. The case in fact concerned a 
patient recalled under the 1959 Act, s. 66, but the principle applies to initial detention as 
well. 

53 s. 20; does not apply if there has been a guardianship order. 
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order patient almost the same, whilst recognising that the restriction 
order patient should be considered separately.°4 Therefore, it could be 
argued that the provision is itself in contravention of the Convention. 


(2) Increasing Regularity of Applications 

This will happen as a result of the halving of the periods of detention 
for patients detained for treatment, thus doubling the right to apply 
since the patient has the right of application once during every period 
of detention.” 


(3) Automatic References 


In two circumstances the managers of a hospital are under a duty to 
refer a patient’s case to a Mental Health Review Tribunal, first when a 
patient has been admitted for treatment and has not exercised his right 
to apply, and secondly, when the authority for detention has been 
renewed and the patient’s case has not been heard by a tribunal for at 
least three years.®* These are a significant advance in the protection of 
the patient, particularly when lethargy and ignorance may well be 
reasons why the number of applications to tribunals compared with the 
number of residents is so low.®’ This ignorance has been partially 
overcome by the imposition of a duty upon the managers to provide a 
detained patient with certain information upon admission including 
rights of application to a tribunal.®® 

The second form of automatic reference will, in particular, lead to a 
significant increase in the workload of tribunals. In addition there will 
be a considerable backlog on September 30. In order to alleviate this 
the Government has announced its intention to refer cases of patients 
covered by the second instance under the existing power in section 57 
of the 1959 Act.® 


(4) Increase in Powers of the Tribunals 


This has in part been considered above. The concept of treatability is 
introduced as a ground for the decision to discharge and tribunals can 
now recommend delayed discharge.®® This latter is very important 
since it was often the case that patients were not discharged because 
nowhere for them to go was arranged. The chairman of a tribunal will 
be able to undertake certain of the tasks of the tribunal which will go 
some way to enable applications by a patient detained under section 25 
of the 1959 Act to be made. 


(5) Legal Aid . 
Consequent upon the promise made by the Lord Chancellor 





54 Percy Report, supra, note 9, para. 384. 

55 5, 12 and the 1959 Act, s. 122. 

56 s, 40.; 

57 There were just under 1,000 applications compared to 7,172 compulsory residents 
in 1979. 

58 s, 57 


58 See Health Note, H.N. (82) 25. 60 5 39, 
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assistance by way of representation under the Legal Aid Act 1974 has 
been extended to applicants before Mental Health Review Tribunals. 
This is to be va welcomed. 


Protection of Staff 


One of the issues which was originally left out of the Bill when first 
introduced was some reform of section 141 which provides protection 
of staff, first, by providing a defence to activities, and secondly, by 
making patients’ access to courts difficult. There was no sinister reason 
for this failure, rather a desire to see what the European Court of 
Human Rights would have to say about the question. The deliberations 
of the court are not complete, but it became obvious that some reform 
of the present system would have to be made. The first form of protec- 
tion has not been altered, but the second has so that the barrier on 
access to the courts is no longer so formidable. The protection now is 
through the Director of Public Prosecutions in criminal cases and 
through the leave of the High Court in civil proceedings,®* There is no 
longer protection for the activities of the Secretary of State or of a 
health authority. 

It is arguable, however, that, at least in civil proceedings, this protec- 
tion is not necessary. It seems that the only major objection to freedom 
of access to the courts is the problem of the vexatious litigant. However, 
section 42 of the Supreme Court Act 1981 already provides a general 
procedure in civil proceedings, which grants the litigant at least one 
chance before being classed vexatious. In the case of mental patients 
there is a starting presumption, which cannot be tested since this sort of 
protection has long existed,®* that because the patient is mentally 
disordered, he must necessarily be vexatious. 

It would seem that the Crown Court in Runighian ®4 decided that this 
protection does not apply where the patient is an informal one. There 
were, however, suggestions in debate that if the defendant mistakenly 
(honestly or on reasonable grounds?) believed that the person was in 
fact detained then he would be purporting to act in accordance with the 
Act and so entitled to protection. This seems a somewhat surprising 
suggestion in the context. 


M. J. GUNN* 


fe Legal Advice and Assistance (Amendment) Regulations 1982 (SI 1982 No. 1592). 
s. 60. 

83 e.g. see the Mental Deficiency Act 1913, s. 63 (as amended by the Mental Treatment 
Act 1930, s. 16). 

64 [1977] Crim.L.R. 361. 

* Lecturer in Law, University of Nottingham. 





REPORTS OF COMMITTEES 


AFTER BoLAND: LAW Com. No. 115 


Boland) was no Ainsworth.2, Arguments based upon conveyancing 
practice received short shrift, and Lord Wilberforce was cutting on the 
subject. Lord Scarman invoked social justice, a concept rarely heard 
outside the Court of Appeal in a case concerned with the interpretation 
of the Land Registration Act 1925.3 Nor was it Pettitt *: contemporanea 
expositio, or, less grandly, the “ policy of 1925,” was not allowed to 
divert attention from the ordinary meaning of the statutory language. 
No wonder the case could be heralded as the dawning of a new day, as 
a Gemeinschaft type decision, or, with less of a flourish, as generally a 
good thing. 

The Law Commission does not agree and thinks Boland is a bad 
thing.® Not because the Commission is against social justice, but because 
the courts severely underestimated the practical difficulties caused by 
such a decision. It therefore recommends that something should be 
done to improve the position. It is not easy to assess these practical 
consequences: the Commission’s evidence seems largely to be drawn 
from professional opinion; few actual instances are given, and with any 
legal régime, one or two instances of litigation do not in themselves 
prove the need for reform: two swallows, after all, do not make a 
summer.® We should not lose sight of Lord Hailsham’s observation 
in the recent debate on the Report in the House of Lords that Boland 
‘|. has been part of our law for over a year now, and . . . conveyancers 
have come to terms with it—and come to terms with it fairly well. 
Contrary to their predictions, the world has not come to an end as a 
result of ... Boland...’ 

If one must rely upon the evidence of interested parties (and how 
exactly are we to judge how extensive the inquiries made by con- 
veyancers should be, what is acceptable thoroughness and what 
onerous and excessive inquiry—who, in the end, can gainsay the experts 
concerning their own procedures?) it is difficult to dispute the Com- 
mission’s conclusion on the need for reform. In this comment, I assume 
that the risks are as great as the Commission thinks and ask whether 
the solutions proposed are satisfactory (my conclusion is that they 
are not). 

A few prefatory remarks are in order. The Boland problem—of 
conflicts between equitable co-owners and “‘ purchasers ’’—arises only 





1 Williams & Glyn’s Bank v. Boland [1981] A.C. 487. 

2 National Provincial Bank v. Ainsworth [1965] A.C. 1175. 

3 For a discussion of Lord Scarman’s judgment, see Murphy and Rawlings, ‘‘ After 
The Ancien Régime ”’ (1981) 44 M.L.R. 630-632. 

4 Pettitt v. Pettitt [1970] A.C. 777. 

5 Law Com. No. 115, Cmnd. 8636 (1982). 

8 See Law Com. No. 115, para. 58 (where Re Sharpe [1980] 1 W.L.R. 219 and Easton v. 
Brown {1981] 3 All E.R. 278 are drawn upon). 

7 H.L.Deb., col. 662 (December 15, 1982). 
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where the home is in the sole name of one of the members of the 
household. Where the house is jointly owned by two members of the 
household, subsidiary equitable interests in anything but the most ab- 
normal case will be dealt with under the existing law by what is called the 
two-trustee rule and such claims cannot be asserted against purchasers. 
The Law Commission recommends the retention of this rule.® So its 
proposals are mainly concerned with the problem of the sole trustee. 
In these situations, there are two rather moralistic issues which can 
permeate the discussion of risk allocation. First, why is the home, as in 
Boland, in the husband’s sole name, especially where the previous home 
was in their joint names? The answer may be that it was done to facili- 
tate precisely what lay behind the Boland litigation—the use of the home 
by the husband as collateral for a loan for business purposes, Secondly, 
and flowing from this, is the ‘“ swings and roundabouts ”’ or benefits 
and burdens argument. If the husband’s business had prospered, it is 
said, someone in Mrs. Boland’s position would have stood to gain, 
so should she not share in the loss when it failed? ° 

The trouble is that such arguments, whether germane or not to the 
facts of Boland, are rather specific in character, while the legal issue 
in Boland was of a very general character, concerning the relative 
priorities or risks of equitable co-owners on the one hand and all 
“ purchasers” on the other—home buyers, first and subsequent 
mortgagees (whether institutional lenders or not). However the equities 
may seem to lie in particular factual contexts, the definition of “* pur- 
chaser ” in English law has not permitted a calibration fine enough to 
make such distinctions. Nor, it should be said, does the Law Commis- 
sion propose to remedy this defect, except in one, arguably misconceived 
respect, namely to introduce a distinction so far as co-owners are con- 
cerned between spousal co-owners and everyone else. We must thus 
examine, first, the Commission’s conveyancing proposals, and secondly, 
the special treatment of spouses. 


1. The Conveyancing Issue 


The proposed solution to the conveyancing risks is twofold. First, as 
has been indicated, the two-trustee rule is retained. But in addition, 
equitable co-ownership rights must be registered in both systems of 
conveyancing in order to be enforceable against home buyers and 
mortgagees of any kind. On a sale or mortgage of the home by a sole 
trustee, any unregistered co-ownership interest will be overreached in 
favour of a purchaser. This completely reverses the effect of Boland, 
which broadly means that in cases of sole trusteeship, occupation pro- 
tects rights.!° 

I have argued elsewhere that a policy based upon registration of 
interests is deeply flawed, and is unlikely to work other than to the 





8 Law Com. No. 115, paras. 86-91. 

9 See Freeman, “ Wives, Conveyancers and Justice ” (1980) 43 M.L.R. 692. 

10 In addition to Law Com. No. 115, see Murphy and Clark, The Family Home (1983), 
Chap. 6 for a more detailed discussion. 
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disadvantage of occupants." At this stage, it is only necessary to add 
that it seems unconvincing to seek to rely upon the experience of the 
Matrimonial Homes Act 1967 in order to sustain the viability of 
registration. The Law Commission notes the fact that 17,000 registra- 
tions took place under that Act in 1977-78, a not inconsiderable num- 
ber. It is not a very large number either, considering the extent of 
owner-occupation, but if we 


(i) assume that the 1967 Act is resorted to almost without exception 
upon marital breakdown (which was of course primarily in mind 
when it was devised); 

(ii) allow for the number of jointly-owned homes where such 
registration is impossible and unnecessary; 

(iii) make a rough guess about the percentage of divorcing couples 
who are owner-occupiers, 


then this figure may seem substantial and registration feasible. 


It does not, however, follow that the experience of the 1967 Act is of 
assistance so far as Boland problems are concerned. The Matrimonial 
Homes Act was intended to arrive at a better method of protecting 
wives on marital breakdown than the troubled ‘‘ deserted wives’ 
equity.” But for many couples, M.H.A. registration is likely to occur 
on breakdown precisely because at that point one of the parties may 
consult lawyers for the first time. In Boland situations, marital break- 
down will often be irrelevant. The question is whether the equitable 
co-owner will have anything on the register when the second mortgage 
is transacted; since there is no reason to suppose that he or she would, 
the whole analogy breaks down. This argument fails if it can be shown 
that M.H.A. registration commonly takes place outside of the marital 
breakdown context (though if it is, surely the number of registrations 
begins to look rather less impressive). I am aware of no evidence to such 
effect, and the Law Commission breezily passes the point by in silence.22 

The argument that registration is ‘‘ unrealistic ’’ can be accused of 
being paternalistic: people should be encouraged to stand on their own 





11 “ Monied Might and Social Justice ” (1979) 42 M.L.R. 567, 572. In the House of 
Lords debate on Law Com. No. 115, Lord Templeman suggested that Boland should 
stand in relation to wives (H.L.Deb., col. 649 (1982/83) (December 15, 1982). Lord 
Denning agreed (ibid. col. 657). Everyone else should register their co-ownership rights. 
It is not clear why “ wives ” (rather than “‘ spouses,” though presumably the latter was 
intended) should be accorded special treatment. Lord Templeman referred to wives who 
were not “ brave enough or thoughtful enough ” to register (col. 650); Lord Scarman, 
who did not oppose registration for wives, nonetheless referred to “. . . the unwary 
woman... who is at a period in her life when such vision as she may have of legal problems 
is entirely clouded, perhaps mercifully, by passion and love *’ (col. 652). I would suggest 
that the problem is somewhat different, and cannot be confined, in the domestic context, 
to marital relations. It concerns the place of trust, which is difficult for lawyers to translate 
or codify, since legal private relations are largely premised upon interpersonal distrust. 

2 Lord Templeman described the use of the M.H.A. in this context as “ theoretical ” 
rather than “‘ practical ’’ (col. 647). Lord Scarman (col. 652) suggested that the problem 
would be solved if young married people could “ go round the corner” to a 
solicitor or legal clinic to talk about the legal problems of marriage in the way they 
discuss medical problems like “ family planning.” It is all very well for lawyers to say 
that people should use lawyers—the question is, why do they not? Should we seek to 
arrange matters so that people “ have ” to obtain legal advice? 
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two feet. If “ people ” primarily equals women in this context, the 
argument is not just paternalistic but, even worse, patriarchal. At this 
point, the structure of the debate comes to resemble that involving 
maintenance for wives after divorce, and the same freewheeling mach- 
ismo which is sometimes deployed with such superficially devastating 
force in that context would seem to apply here.?* 

Matters are not so straightforward. First, the more flexible “‘ recog- 
nition” of implied equitable co-ownership is itself rooted in the 
recognition of the economic dependency of women, married or not. 
The pressure to extend the basis of resulting and constructive trusts 
beyond what Gray and Symes have rather racily called the “ solid 
tug of money ” and to recognise women’s more intangible contributions 
to the household in the form of domestic labour and childrearing, with 
all the conceptual incoherence which has accompanied the changes," 
bears witness to this. Yet at the same time, when the market or com- 
mercial face of these relationships is at issue, it is suggested that we 
adopt a sauve qui peut approach to these matters. 

Things surely become-even more incoherent when we consider how 
these proposals might bear (a) upon family policy, and (b) upon housing 
policy. Rightly or wrongly we are told in other contexts that so far as 
family policy is concerned in relation to divorce, the needs of the 
children must come first.!5 If they must, where do they figure in the 
Law Commission’s approach to Boland (which after all, would serve 
to minimise or reduce the risk of disruption to children’s lives caused by 
parental financial irresponsibility or bad luck)? Answer: nowhere. 

Boland only affects the question of risk allocation, not the question of 
enforcement as between home-buyers and creditors and occupants of 
the home. But the consequence of Boland, in placing the risk upon 
“ purchasers,” is to ensure that the concrete question of enforcement, 
rather than the abstract question of priorities, is confronted directly. 
This connects, ultimately, with the questions of housing policy and 
social security. In what circumstances should families be rendered 
homeless? With the “ privatisation ’’ of public housing presently being 
pursued, and the diminution in the public housing stock, where does 
this leave families evicted because of post-Boland reform? It is interest- 
ing to compare the Law Commission’s robust approach towards sale 
of the home on insolvency (endorsing the effect the Chancery Division 
practice) with the guidelines proposed by the Cork Committee (who 
one would hardly have suspected of being soft on the issue).7@ 

13 For useful discussions of the present proposals, see Eekelaar (1982) 45 M.L.R. 420 
and O’Donovan (1982) 45 M.L.R. 424. 

14 Cowcher v. Cowcher [1972] 1 W.L.R. 425; Re Densham [1975] 1 W.L.R. 1519; 
cf. Bernard v. Josephs [1982] 2 W.L.R. ‘1052. See AUDEN Murphy and Clark, op. cit. 
supra, note 10, Chap. 3. 

18 Law Com. No. 112. 

16 Insolvency Law and Practice, Cmnd. 8558 (1982), paras. 1114-1131. In this context, ` 
it should be noted that Lord Hailsham’s remark (col. 663) that “ The Boland problem 
may be a tough nut to crack, but it may very well be that it is not so hard or so tough that 


we need to resort to a sledgehammer ” seems to assume that the home would be sold in a 
bankruptcy. 
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What other options are open? One is to remove the residential 
sector from lending for commercial purposes. The choice here is be- 
tween removal subject to a contrary intention on the part of adult 
occupants—which is what, if a little unevenly, Boland does—and 
removal irrespective of the intentions of the adult parties, justified in 
terms of the needs of the children. But a quite different approach might 
be argued for, more along the lines of the Cork recommendations.2’ 
This would be to prise apart the definition of purchaser, and to intro- 
duce some degree of calibration which might bring a little more reality 
to the whole discussion. Put somewhat unfairly, one might say that the 
Law Commission uses the lack of calibration in order to justify reform 
which benefits institutional lenders by invoking the post-Boland risks 
incurred by “ ordinary people’ buying houses or lending money on 
mortgage. 

As has been indicated above, questions of priorities and of enforce- 
ment can and need to be distinguished. Institutional lenders are argu- 
ably better placed than “ ordinary people” to cope with the risks 
involved in financial dealings with owner-occupiers. Because of the 
scale of their operations, they can surely spread risks, and, in particular, 
run the risk of not obtaining possession of the home in the event of 
default, thus leaving occupants undisturbed, at least for a time. Such a 
concrete “ balancing of interests °” might work out differently in a 
dispute between two families—but what would be wrong with that, 
in a practical sense? 

One final point. The practical problems will not go away analy by 
making co-ownership interests registrable. A whole range of com- 
plications also exist in the realm of licence and estoppel. If we are to 
have a consistent policy on conveyancing, these areas also need atten- 
tion. If a case is needed to show that there is a problem, Re Sharpe +8 has 
very little to do with co-ownership interests (or Boland) and much to do 
with how licence and estoppel interests can present problems just as 
awkward. 


2. The Matrimonial quid pro quo 


Cynics might suggest that the Law Commission was bound to offer 
some quid pro quo for shifting the risks back to occupants and away 
from (in practical or statistical terms) institutional lenders. They might 
further suggest that some members of the Commission were disappointed 
by the non-progress of the most colourful proposals of Law Com. 
No, 86—statutory co-ownership for spouses. These lay languishing, 
unimplemented, on the verge of being forgotten; they could readily be 
resuscitated as the quid pro quo, the payoff. Indeed, since one could say 
that Boland was really about wives, these proposals could be reacti- 
vated, since they too were about wives. This appears to have been a 
successful strategy, if the response of the Daily Mail (much read, one 
assumes, in Boland country) is any guide.}® 


17 Ibid. paras. 1124-1131. l 18 Supra, note 6. 
19 The headline on August 20, 1982, ran “ A wife’s share is half the home.” 
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These proposals involve reactivating the spousal consent requirement 
to dispositions and statutory co-ownership of the matrimonial home. 
It is necessary to outline briefly the stages of the Commission’s reason- 
ing involved in moving from Boland to this conclusion. First, according 
to the Law Commission, the Boland problem highlights the need for 
spouses to have the right to consent to dealings by the owning spouse. 
This should be registrable and available only to spouses. The next 
question is whether this consent requirement should be available to all 
spouses, irrespective of whether or not they are equitable co-owners. 
In other words, the question. is whether a veto against dealings should 
be an incident of status—marriage—or of property—equitable co- 
ownership. The Commission concludes that the latter is more appro- 
priate. First, to confer this new right upon all spouses irrespective’ of 
their ownership rights “‘ would represent a drastic inroad into accepted 
concepts of property.’?° Secondly, a universal consent requirement 
would lead to considerable uncertainty as to the.existence and quantum 
of a spouse’s share (because of the vagaries of the present law relating to 
implied trusts). Therefore, the solution is to introduce statutory 
co-ownership for spouses, as originally proposed in Law Com. No. 86. 

It is perhaps apparent that a certain amount of casuistry is involved 
here. There is of course a difference of a sort between a consent require- 
ment derived from status and a consent requirement annexed to a 
property right derived from status. But it is a rather nice difference. 
Secondly, so far as “ drastic inroads ” are concerned, what about the 
Inheritance (Provision for Families and Dependents) Act, the property 
adjustment jurisdiction and the domestic violence jurisdiction, all 
rooted in status rather than contract or property? They may leave the 
definition of property intact, but they all make savage inroads upon it. 
There are some familiar objections to these proposals which can briefly 
be noted. First, the scope of co-ownership is limited.* It may reinforce 
the idea of female dependency.”* The insidious opting-out provisions 
are apparently retained, presumably to prevent more “ drastic in- 
roads.” 23 The retention of unilateral pre-marriage exclusion is surely 
unsatisfactory in principle, given the justification for these proposals. 
Moreover, is it fanciful to suggest that the spectre of detrimental 
reliance may rear its litigious head here? The Law Commission notes 
rather than responds to these criticisms. 

Criticism may be couched in wider terms. It has already been noted 
that the Law Commission begins by arguing that the consent require- 
ment is appropriate only for married couples, and then proceeds from 
there to statutory co-ownership. What justification is offered for draw- 
ing the line in this way? Two reasons are given. The first is that it is 
difficult to define or delimit the multiplicity of “ other ” relationships. 





20 Law Com. No. 115, para. 110 (iii). 

21 Murphy and Rawlings, “ The Matrimonial Homes (Co-ownership) Bill: The Right 
Way Forward?” [1980] Fam. Law 136. 

22 Deech, ‘ Williams and Glyn’s and Family Law * (1980) N.L.J. 896. 

23 For these proposals, see Law Com. No. 86 (1978), paras. 1.106-1.149. For criticism, 
see Stone (1979) 42 M.L.R. 192. a 
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Clearly, this is correct—cohabitation situations span the quasi-marital 
heterosexual relationship with or without children, its more or less 
homosexual analogue involving a male or female couple, and a range of 
other family relationships—elderly dependants, siblings, etc., to name 
a few. But whether this heterogeneity is a reason for refusing to look 
further is another matter. The second reason is that marriage is a 
relationship: where “ decisions as to dispositions ought to be joint 
decisions . . . decisions should only be required to be joint where the 
parties’ relationship connotes an obligation to live together permanently 
under the same roof... there is no such relationship outside marriage.’ ’*4 
In other spheres, of course, the marital distinction has been eroded in 
whole or in part, sometimes at the Law Commission’s own suggestion.”® 
Is there some reason to think that, in the area of property, erosion is not 
appropriate? The 1975 Act and the domestic violence legislation erode 
the distinction to some extent (though the 1975 Act contains special 
provisions for spouses). Neither involves conferring a proprietary right 
on non-spouses, but both.undermine the incidents of property signi- 
ficantly, as has been suggested above. Is the Boland problem different? 

Two observations can be made. First, it is not clear that the courts 
have been prepared to draw the line in so sharp or firm a way in dealing 
with property questions. The appellate courts seem singularly indecisive 
and it is anybody’s guess what happens across the country in the 
county courts.*® Looked at over time, it might be suggested that the 
present position (confusion?) of the courts points to a shift towards 
eroding the distinction.?” We have also witnessed a shift in terminology 
—from “ matrimonial ” to ‘‘ family ” home, from “ man and mistress ” 
to “living together as husband and wife ’’; the term “‘ mistress ’’ has 
indeed perhaps been confined to its more Balzacian denotation, as in 
Horrocks v. Forray.*® Such indicators are not straightforward; in 
non-marital disputes, many of the courts’ difficulties derive from the 
fact that they often must proceed, if at all, by way of implication; no 
clear view has emerged as to how this is best done. 

Current uncertainties do not in themselves render the Law Com- 
mission’s dividing line implausible or wrong. But what sense are we to 
make of their argument, rooted as it is in the notion of “ permanent 
obligation??? What kind of obligation are they talking about? What 
evidence is adduced to support it as corresponding to how people in or ~ 
out of marriage see the institution? Are these obligations in the minds 
of the actors, or imposed or dreamt up by lawyers, moralists and policy 
makers? No doubt it is difficult to answer some of these questions, but 
surely, if such a high-flown justification is to be the basis for policy- 
making, we need some answers? 


24 Law Com. No. 115, para. 98. 

25 Cf. Law Com. W.P. No. 74 (1975) and Law Com. No. 118 (1982). 

26 Indecision permeates Bernard v. Josephs, supra. 

27 e.g. the remarks of Lord Denning M.R. in Eves v. Eves [1975] 1 W.L.R. 1338, 
contrasting the ‘‘ modern ” approach with that adopted in Diwell v. Farnes [1959] 1 W.L.R. 
624. Cf. Murphy and Clark, op. cit. supra, note 10, Chap. 3. 

48 [1976] 1 W.L.R. 230. 
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The obligations in question may be viewed in two ways—as inter- 
personal or as imposed from without. No doubt, one of the social 
meanings of a decision to marry Is a serious interpersonal commitment 
(despite the increased facility of divorce). Yet the more we attach new 
legal incidents to the institution of marriage, the more a decision to 
marry may come to be a decision to opt into those externally imposed 
obligations. Conversely, a decision not to marry may be seen as a 
decision to sidestep these obligations or incidents, as a decision to opt 
out of “ state intervention ” in one’s affairs. If a rigid line is drawn on 
property entitlement questions this could leave, in legal terms, non- 
marital relationships to the domain of contract tout court. In other 
words, rely on yourself or rely on State benevolence, so far as, in the 
property context, the economically weaker party is concerned. If this is 
the basic policy, it should be made explicit so that its merits can be 
assessed. As has been suggested, it runs counter to developments else- 
where in the law of domestic relations. But posed in this way, it focuses 
attention, not so much upon what should be desirable incidents of 
marriage, but upon what scope should be afforded to people to make 
their own arrangements, for all the inequalities which are notoriously 
supposed to exist in the private sphere. 

The point is not that a global plan, a neat and tidy integrated blue- 
print, is desirable in itself. The question of whether a special property 
régime for spouses should be introduced is only part of a larger set of 
often intractable issues arising out of inequalities and dependency in 
private relationships, the origins of which are largely external to such 
relationships. So far as property law is concerned, however, one cannot 
but feel that it is non-spousal relations which most need attention. It is 
the assumptions made about these in Law Com. No. 115, and the 
possibly pre-emptive effect which introducing statutory co-ownership 
for spouses would have upon them, which makes it undesirable to 
proceed at this stage along the lines suggested by the Law Commission. 
Until some of the broader issues are'addressed, it seems to me pointless, 
certainly confusing, possibly damaging, to continue to tamper in so 
unconcerted and piecemeal a fashion with a few trouble spots, a few 
“law reform ” areas which beg so many questions about what “ we ” 


. are trying to achieve. 
W. T. MURPHY* 


* Lecturer in Law, London School of Economics and Political Science. 


NOTES OF CASES 


BLASPHEMY AND HUMAN RIGHTS 


IT was difficult to predict the outcome of Denis Lemon’s attempt to 
vindicate, before the Commission of Human Rights,} his right to 
publish the poem “ The Love that Dares to Speak its Name.” Dicta 
from the Handyside case confirm that the Convention’s guarantee 
of freedom of expression extends to publications that ‘‘ offend, shock, 
or disturb . . . any sector of the population .. .”? * On the other hand, 
there are legitimate restrictions on free expression under the Convention 
which might be thought applicable.* Lemon’s application was declared 
manifestly ill-founded. The Commission’s reasons highlight, but do not 
adequately resolve, problems in the interpretation of the Convention 
which could well arise again when publications offensive to some are 
in question. 

It is important to make clear at the outset that there was no claim of 
a violation of rights under the Convention because the publication had 
been suppressed by a law enforcing outmoded and unrepresentative 
sensibilities. Instead, it was argued that however accurately Mrs. 
Whitehouse reflected contemporary English Christian feeling, and 
whatever the degree of respect properly accorded to it, the law was too 
uncertain to provide an adequate guide to the citizen, and, as it finally 
emerged from the House of Lords decision, was more restrictive than 
necessary to satisfy the demands of a democracy. It was also claimed 
that whatever the merits of preventing certain forms of offensive 
expression, there was no clear right in the Convention not to be 
offended as such.* To import this right would be unwarranted judicial 
legislation. 

Submissions were made under Articles guaranteeing freedom of 
religion,® discrimination on grounds of opinion ê and the imposition of 
retrospective criminal laws.’ However, the core of Lemon’s complaint 
involved Article 10, guaranteeing freedom of expression, to which this 
note will be confined. 

It was argued that those constituents of the law of blasphemy 
relevant to Lemon’s conviction restricted his right to free expression 
and could not be justified under Article 10 (2). In particular, the law 
was said not to be sufficiently certain to enable one to conclude that 
Lemon’s action had been “ prescribed by law,” nor was it justifiable as 





1 Lemony. U.K. Decision of the Commission, May 7, 1982 now reported at 5 E.H.R.R. 
123. 

2 Handyside v. U.K., 1 E.H.R.R. 737, para. 49. 

3 Art. 10 (2) where relevant provides: “ (The right to freedom of expression guaranteed 
in Article 10 (1)) may be subject to such . . . restrictions or penalties as are prescribed by 
law and are necessary in a democratic society . . . for the prevention of disorder or crime, 
for the protection of health or morals, for the protection... of the rights of others...’ 

4 Cf. e.g. de Becker v. Belgium. Appin. 214/56. Series B, paras. 227-264. 

5 Art. 9. 8 Art. 14. 

T Art. 7. 
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a measure for the “ protection of morals,” the “ prevention of disorder,” 
or the “‘ protection of the rights of others.” Finally, the law of blasphemy 
was said to be more restrictive than was “‘ necessary in a democratic 
society.” The United Kingdom Government argued in reply that the 
law was legitimate precisely because it satisfied each of these five 
requirements. . 

The Commission agreed that Lemon’s right to free expression had 
been restricted, but found for the Government on three of the five 
contentious points: the law was sufficiently certain, it did protect the 
rights of others, and it was necessary in a democratic society. It thus 
felt able to avoid the questions whether the protection of morality and 
prevention of disorder were also adequately served by the law. 

“ Protection of the rights of others ’’ emerged as the central justifi- 
cation for the decision by a process of elimination. The Commission 
thought that since 


“ the public authorities did not consider it necessary to institute 
criminal proceedings .. . it cannot be said that the public interest 
(prevention of disorder and protection of morals) was so pre- 
ponderant that it provided the real basis for the interference with 
the applicant’s right to freedom of expression. In the circumstances, 
the justifying ground for the restriction must therefore primarily 
be sought in the protection of the rights of the private prosecutor.”’ 


What is the prosecutor’s right in question? In the Commission’s view 
itis “... the right of citizens not to be offended in their religious feelings 
by publications. ae 

This raises several difficulties. First, the Commission appears to 
think that a private prosecution, in the face of the D.P.P.’s decision not 
to act, sets in motion criminal law which can be assessed according to 
distinct and more limited criteria than it otherwise would be. It treats 
the distinction between the protection of morals and prevention of 
disorder, and the protection of the rights of others, as equivalent to a 
distinction between public and private interest. With private pros- 
ecutions the law will not apparently be assessed according to the 
Convention’s demand that restrictions on freedom of expression serve 
the public interest: it will be sufficient to consider the interests of the 
private prosecutor, and the need to show that their protection is 
necessary in a democratic society. This certainly confounds Lord 
Diplock’s view in Gleaves v. Deakin, that the private prosecutor’s 
freedom from considering the public interest before proceeding was 
precisely what brought the law of criminal libel into conflict with the 
Convention.® 

The Commission’s conclusion seems wrongly focused: the central 
question did not concern the justification for the prosecution of Lemon 
but rather the justification for his conviction. As the Commission itself 
observed, the crime may not be of such public importance as to warrant 
the authorities’ intervention. However, once a private prosecution was 


8 Supra, note 1, para. 11. 
9 [1980] A.C. 477, 483-484. 


340 THE MODERN LAW REVIEW [Vol. 46 


brought, the law applicable and the role of considerations of the public 
interest were exactly the same as if the State had acted directly. It was 
this law, in so far as it led to his conviction, that was the subject of 
Lemon’s complaint. The United Kingdom Government was therefore 
surely correct in trying to support, and Lemon in trying to refute, the 
claim that the law did satisfy the relevant subdivisions of public interest 
that the Convention identifies. 

A further major difficulty is the breadth of the Commission’s inter- 
pretation of the “rights of others ” as including a right which the 
Convention does not explicitly recognise. Interpreted in this way, the 
terms embrace a long and controversial list. Common sense would 
exclude many rights, since it cannot be suggested that a law restricting 
freedom of expression could legitimately protect any right. Common 
sense might also suggest that only moral and legal rights which are 
arguably “ fundamental ” in any society should be included, even if not 
explicitly recognised by the Convention. 

The Commission’s view appears to be that the right of citizens not to 
be offended in their religious feelings by publications is in this second 
category.!° However, reasonable people may and do disagree about the 
scope and very existence of this right. It may deserve inclusion, but 
surely this should be debated by the High Contracting Parties, and be 
the result of a common decision to amend the Convention. The Com- 
mission’s decision involves the worst features of judicial law making: 
its results are neither clearly representative of the views of Member 
States nor, since it is true that those interpreting the Convention should 
not be_bound to await the expression of such views on all occasions, is 
there anything implicit in the Convention to ground the right in the 
blanket form that the Commission has given it. The dicta in the 
Handyside case establishing the justifiability of some offensive expression 
show that the implicit principles in the Convention call for a 
complex balance of interests which the Commission appears to have 
ignored. . 

Finally, the Commission’s reasoning about the “rights of others ” 
risks begging the question. The law against blasphemous libel is 
apparently legitimate under Article 10 (2) because it protects the right 
not to be offended in religious feelings. The right has a quite specific 
focus which sets off the particular function of the law of blasphemy 
from other laws, among them the Obscene Publications Act 1959, 
which protects citizens from other sorts of offensiveness." 

If, for the reasons given, speculation on the implicit principles of the 
Convention should not, and did not, deliver a convincing conclusion, 
then the Commission may have felt justified in thinking that the law 
against blasphemy itself is convincing evidence for the existence of the 
right. It would then be saying that a common law rule or statute 
restricting freedom of expression may be legitimate if it protects a 





10 Supra, note 1, at para. 11. 
11 On the unique terrain covered by the law against blasphemy see Law Commission, 
Working Paper 79: Offences Against Public Worship, pp. 53 et seq. 
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citizen’s right in a Member State, even when the only source of that 
right is the very law which is being put into question. Laws would 
thereby create their own prima facie justification, simply because they 
exist. The phrase “right of others’? would lose any significance, and 
the whole burden of justification would have to be borne by asking 
whether the restriction was necessary in a democratic society. 

Two alternative interpretations of the phrase avoid this problem: 
either it refers only to rights guaranteed in the rest of the Convention,? 
or it includes at most those extra-Conventional legal rights which exist 
independently of the particular law being challenged. For the reasons 
given, the second is a dangerously ill-defined category: too wide to 
satisfy common sense and possibly too narrow to satisfy the demands 
of political morality. These shortcomings properly concern those 
setting and amending the Convention; those interpreting it must 
approach the words with caution.18 

If the Convention does recognise the right not to be offended in one’s 
religious feelings, the argument shifts to the interesting problem of 
fitting this right into a plausible democratic theory under Article 10 (2). 
As the Court has already said,14 and the Commission recognised here,1® 
the restrictions must satisfy the principle of proportionality between 
means and ends, Lemon raised three related arguments: the law failed 
to distinguish between publications which were and were not reasonably 
avoidable by offended members of the public; it failed to distinguish 
between defendants with different types of motive and intention, so 
precluding judicial consideration of arguments that could be advanced 
for the toleration of some types of offensiveness; and, finally, it drew too 
restrictive a distinction between the form and content of expression. 

On the issue of intention, Lemon’s argument took a different course 
than in the English courts where the central question concerned a 
possible defence that he did not intend to offend.1® Here the more 
positive argument was advanced that even if he did, some such inten- 
tional offence was justifiable. The justifications could be marked out, 
in part, by scrutiny of the qualities of intention and motive as in the 
defence of qualified privilege to a charge of libel, which can be defeated 
by malice.*** The Commission’s reply was curt: It simply stated, without 
reasons, that the exclusion of evidence about the defendant’s intention 
to offend was acceptable.’ 





12 Within the limitations made clear by the Commission in de Becker’s case. Supra, 
note 4, para. 263. 

13 Cf. A. M. Connelly, “ The Protection of the Rights of Others ” [1980] Human Rights 
Review 117. Connelly warns against an interpretation allowing members of the Commission 
and Court to “ pick rights out of a hat according to their personal inclinations ” and 
suggests that before an interest can qualify as a right for these purposes, its protection 
must be accorded by most of the Member States (p. 133). The Commission made no 
effort to see if this was so in Lemon’s case. 

14 e.g. Sunday Times v. U.K., 2 E.H.R.R. 245 at para. 62; Handyside v. U.K., supra, 
note 2, para. 49. 

15 Supra, note 1 at para. 12. 

8 R, v. Lemon [1979] 1 All E.R. 898. 

16aSubmission on behalf of Lemon. p. 15-16, 

17 Supra, note 1, para. 14. 
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The Commission also failed to deal directly with Lemon’s argument 
that the poem’s style and content could not be meaningfully separated. 
It reiterated without reasons what was already known and put in 
question by the application: that the offence legitimately centred on the 
manner and not the matter of one’s expression.+® 

The argument about avoidability of the publication received fuller 
treatment and deserves quotation: 


“«,.. the issue of the applicant’s journal containing the incriminated 
poem was on sale to the general public. It happened to get known 
in some way or other to the private prosecutor who was so deeply 
offended that she decided to take proceedings against the publi- 
cation of this poem, and the outcome of these proceedings showed 
not only the private prosecutor herself, but also the judicial 
authorities of all degrees were convinced of its blasphemous 
nature. The Commission therefore considers that the application 
of the blasphemy law could be considered as necessary in the 
circumstances of this case.” 1° 


The necessity within a democracy of the restriction on Lemon was 
thus based on the prosecutor’s and jury’s conviction that the publi- 
cation was blasphemous, and the fact that the appeal was unsuccessful. 
The application would not, of course, have been brought to the Com- 
mission had this not been so. Will criminal laws now be considered 
“ necessary ” in a democratic society if a prosecution is thought by the 
prosecutor and domestic courts to have merit? How does one then 
identify restrictions arising from successful domestic prosecutions that 
are not necessary in a democratic society ? 

There are other serious matters of substance which are likely to 
arise again and which can only be briefly noted here. Publication of the 
poem was legitimately restricted because Mrs. Whitehouse “ came to 
know of it,” took offence, and prosecuted. The applicant’s contention 
was that no institution of toleration remained if members of the public 
could act on their “‘ bare knowledge ”’ of events if, even though that 
knowledge gives them offence, they can force others to ensure that the 
offending information no longer reaches their ears. To tolerate 
behaviour is, by definition, to put up with it despite one’s disapproval. 
Tolerated behaviour is bound to arouse unwanted reactions precisely 
in those in whom tolerance is a virtue. 

However, there are two interesting twists to this classical confron- 
tation between the advocates and opponents of toleration. It appeared 
from the Government’s submissions, and implicitly in the Commission’s 
decision, that the principles of toleration, although generally valid, 
could somehow be overridden when the offence taken to particular 
conduct was especially grave.24 This would presumably be the way in 


18 bid. 

19 Supra, note 1 at para. 12. 

20 See, e.g. H. L. A. Hart, Law, Liberty and Morality (1963) pp. 46-47 and J. Feinberg 
“ Harmless Immoralities and Offensive Nuisances ” in N. Care and J. Trelogan (eds.), 
Issues in Law and Morality (1975). 

21 Supra, note 1 at para. 12. 
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which the Commission could -try to distinguish this case from the 
principle of toleration enunciated in the Handyside case. Ordinarily 
disgusting or otherwise unpleasant activity is essentially different from 
vilifying the person of Christ. However, this distinction rests on a 
mistake. The argument for toleration is advanced precisely because of, 
not in spite of, resentment of behaviour by the rest of the community. 
The argument is that without showing something more, such as un- 
willing direct exposure to offensive acts, the fact that people resent 
something is not sufficient to justify restricting it, whatever the degree 
of resentment. Intensé resentment cannot outweigh the argument for 
toleration. If it can, the very premise on which the argument is founded 
would not simply be tempered but contradicted. 

Secondly, this case reveals the way in which our distinction between 
public and private realms is too crude. Our arguments for toleration are 
tailored to relationships plausibly called private, and are usually 
abandoned when statements or actions affect sections of the public. 
The Commission seized on the fact that the offending edition of Gay 
News was on general -sale.22 But it was still reasonably avoidable by 
someone likely to be offended. It was not on a billboard overlooking a 
busy street but more like, although not identical to, a statement to a 
circle of club members. Given that there are differences, are purely 
private relationships and voluntary relationships between members of 
the public and a publisher different in a material way ? ** Lemon thought 
not: the Commission, with almost no reasons; disagreed. 

Finally, Lemon complained that the essential elements of the offence 
were too uncertain to satisfy.the Convention. A central fault, he argued, 
was the lack of clarity in previous authority on its mental elements, and 
he sought support from Lord Scarman’s observation that ““. . . the history 
of the law (on the point) is obscure and confused. . .”’ 34 Further, he 
claimed, echoing the Law Commission, that a judge’ s direction to the 
jury would contain terms such as “scurrilous,” “‘ abusive’? and 
“ insulting ” which are sufficiently subjective to make it, in the words 
of the Commission, “‘. . . difficult if not impossible to prophesy i in any 
particular case what the law might be.” 25 The United Kingdom 
Government replied that the House of Lords had not created new law, 
but simply clarified what the law had always been. Awareness that a 
species of strict liability might be imposed was sufficient.” 

The Commission agreed: the House of Lords, they said, did not create 


. new law in the sense that earlier case law clearly denying such 
strict so a admitting evidence as to blasphemous intentions 





23 Ibid. 

23 Cf. the operation of this distinction between types of ‘public relationship in the 
Indecent Displays (Control) Act 1981, s. 1 (3), where indecent displays are forbidden in 
“ public places ” defined as any place to which the public have access, save where they can 
have access only on payment or a shop to which they can gain access only by passing 
beyond a warning. 

24 Supra, note 16 at p. 925. 

25 Reply to U.K: Government Observations on the applicant’s case, p. 5. quoting 
Law Commission Working Paper 79: Offences against Public Worship, p. 73. l 

25aUnpublished version of Report. 
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was overruled . . . (T)he courts therefore did not overstep the 
` limits of what can still be regarded as acceptable clarification of 
the law .. . (T)he law was also accessible to the applicants, and . 

its interpretation in this case was reasonably foreseeable for them 
with the assistance of appropriate legal advice.” *6 . 


Two considerations are relevant: first, was existing law simply 
clarified, and secondly, does it follow that the law was “‘ accessible ” in 
the sense that its eventual interpretation was “‘ reasonably foresee- 
able ” ? Even if the court was clarifying the law, it is not so clear that the 
second consideration was adequately applied to the facts of this case, 
nor indeed has the Commission adequately interpreted the requirement 
itself. 

The Sunday Times case established that “ prescribed by law ” means 
that prohibition must be sufficiently certain to enable an individual to 
plan so as to avoid acting illegally. This standard implicitly points in 
two directions, summarised in the requirement that the law be adequately 
accessible and sufficiently precise. The first requires that an individual 
has an adequate indication of which legal rules are applicable and the 
second is a requirement of precision in their content. According to the 
first, it is wrong to take an individual by surprise by subjecting him to a 
law which is, for example, kept secret or which he, acting with the 
advice of counsel, had no reasonable means of discovering from past 
authorities. According to the second, it is wrong to take him by surprise 
by applying particular terms to sets of facts in ways that are not at all 
predictable. Lemon, in effect, complained under both heads. His point 
about the obscurity of past authority was addressed to the accessibility 
requirement, and his point about the vagueness and subjective inter- - 
pretation of terms like “ abusive,” “ scurrilous,” etc., was directed at 
the requirement of precision. 

Is it enough that the Commission conclude that Lemon could have 
known, with legal advice, that he might be held liable, and that in this 
sense his guilt was reasonably foreseeable? This depends on which 
element of judicial activity we are scrutinising. If it is the English courts’ 
treatment of past authorities, the Commission is surely right to insist 
that Lemon’s claim not to be surprised legitimately extends only to an 
interpretation of the law which results iù overruling some previous 
authority indicating that he would not be liable. Short of this, it seems 
wrong to insist that courts are bound by the Convention to produce a 
decision which was probable in the light of past authorities. Apart from 
many other objections, this would involve the Commission and Court 
in precisely the activity they repeatedly resist: scrutiny of the merits of 
a domestic court’s decision in terms of domestic law. Novel and 
unexpected decisions may well take defendants such as Lemon by 
surprise, as they did in the Sunday Times case.?? But short of imposition _ 


26 Supra, note 1, para. 10. 

27 Sunday Times case, supra, note 2 at para. 52. The applicants had claimed that the 
“ prejudgment principle ” in the law of contempt was unacceptably novel, but the Court 
found it was reasonably foreseeable. 
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of criminal liability retrospectively, itself a violation of Article 7, any 
further constraint would impede important developments of the 
common law. 

However, the appropriate demand for certainty in a jury’s or magis- 
trate’s application of the terms of an offence to the facts of a case, as 
opposed to a court’s interpretation of past authorities, is fundamentally 
different. It seems fair to insist that once the constituents of the offence 
are in place, they should be applied to the facts in a way that is not 
simply reasonably foreseeable in the sense conveyed by the Commission, 
but which allow a potential defendant to predict liability as probable. 
Lemon was right to insist, as was the Law Commission, that the 
decision to publish the poem should not have to have hinged on guesses 
about whether the whole or a majority of a jury would feel it was, for 
example, “‘ scurrilous.” 

Regrettably this argument was not considered on its merits by the 
Commission. The point is likely to arise again when freedom of expres- 
sion is in issue, although perhaps in the more familiar terrain of the 
Obscene Publications Act 1959, or the recent Indecent Displays 
(Control) Act 1981.28 The approach of the Commission and Court to 
the basic requirement of certainty.in laws governing civil liberties may 
then become clearer.° 

i SHELDON LEADER” 


RIGHTS IN EDUCATION UNDER THE 
EUROPEAN CONVENTION ON HUMAN RIGHTS 


THE case of Campbell and Cosans 1 arose from the applications, in 1976, 
of the mothers of Gordon Campbell and Jeffrey Cosans to the Com- 
mission of Human Rights maintaining that the existence of corporal 
punishment as a disciplinary measure constituted treatment contrary 
to Article 3 of the Convention, and also that it contravened their rights 
as parents to ensure that their children’s education was in conformity 
with “‘ their philosophical convictions ’’ as guaranteed by Article 2 of 
Protocol 1 to the Convention. In addition Mrs: Cosans maintained 
that Jeffrey’s suspension from school amounted to a denial of his right 
to education. The ruling of the European Court of Human Rights 
(the Court) was handed down in February 1982, and it raises interest- 
ing legal questions as to the rights of children, students and parents in 
relation to education. 

28 Supra, note 23. “ Indecency ” is not defined. Whether matter is indecent is a question 
of fact and the word should be given its “ ordinary ” meaning. Similar objections about 
uncertainty might be raised here. Note also the argument about uncertainty raised by the 
applicants in the Handyside case before the Commission. Application 5493/72, Series B, 
_ Vol. 22, paras. 61-62, 

28 Cf. The recent Declaration on Freedom of Expression and Information by the 
Council of Europe’s Committee of Ministers (adopted April 28, 1982). They resolve, 
inter alia, to “ intensify their co-operation in order... to defend the right of everyone to 
the exercise of freedom of expression .. .”’ (para. HI (a)). 


* Lecturer in Law, University of Reading. 
1 B.C.H.R., Campbell and Cosans, February 25, 1982, Ser. A, No. 48; 4 E.H.R.R. 293. 
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As corporal punishment had not in fact been administered the Court 
found no violation of Article 3 of the Convention which states: ‘“ No 
one shall be subjected to torture or to inhuman or degrading treatment 
or punishment.” It is certainly possible that in future cases where actual 
punishment has been meted out, the Court will decide that Article 3 
has been violated. The Commission of Human Rights has accepted a 
friendly settlement under which the United Kingdom Government 
agreed to pay more than £2,200 to the mother of a girl who was beaten . 
at her school ? and to send out a circular letter to all chief education 
officers warning that “corporal punishment may in certain circum- 
stances amount to treatment contrary to Article 3 of the Convention.” 3 
The case has stimulated several actions based on the right not to be 
beaten t but its main import is in relation to Article 2 of the First 
Protocol. This states: “ No person shall be denied the right to education. 
In the exercise of any functions which it assumes in relation to education 
and to teaching, the State shall respect the right of parents to ensure 
such education and teaching in conformity with their own religious and 
philosophical convictions.” 

The Court in Campbell and Cosans insisted ë that the right to edu- 
cation dominated the Article and thus refused to follow the Commission 
and consider that the effects of the first sentence of the Article were 
subsumed by the application of the second sentence. Though couched 
negatively Article 2 of the Protocol does enshrine the right to access to 
existing educational institutions. This was established in the Belgian 
Linguistic case where the Court held that the right to education 
included the right to obtain official recognition of any studies completed, 
and found it “ reasonable ” for the State to limit the language of 
instruction as long as it was a national language. What constitutes 
reasonable regulation of the right to education must be strictly construed 
as there is no restrictive clause in the Article itself. In the Campbell 
and Cosans case the Court affirmed that the right of access to existing 
educational institutions granted by the Article could be regulated, 
but insisted that “ such regulation must never injure the substance of the 
right nor conflict with other rights enshrined in the Convention or its 
Protocols.” 7 The suspension of Jeffrey Cosans was unreasonable 
because it was based on his parents’ refusal to be swayed from their 
“ philosophical convictions ’? and the United Kingdom was bound to 
respect these convictions under the second sentence of Article 2. Thus 
Jeffrey Cosans had been denied his right to education in violation of 
Article 2 of the First Protocol. 


2 The Times, February 27, 1982. 

3 The Times (Educational Supplement), March 5, 1982. 

4 The Times, September 1, 1982. 

5 Reaffirming its previous case law: E.C.H.R., Case relating to certain aspects of the 
laws on the use of languages in education in Belgium (Merits), July 23, 1968, Ser. A, 
No. 6; 1 E.H.R.R. 252 (hereafter Belgian Linguistic case). E.C.H.R., Kjeldsen, Busk 
Madsen and Pedersen, December 7, 1976, Ser. A, No. 23; 1 E.H.R.R. 711 (hereafter 
Kjeldsen case). 

ê Supra, note 5. 

7 Campbell and Cosans, February 25, 1982, Ser. A, No. 48, para. 41. 
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The Campbell and Cosans judgment in effect limits the headmaster’s 

powers of suspension. For instance if a child refused to wear the correct 
school uniform in order to impart an idea, suspension may well not be 
available as a sanction if no disruption is caused.® The freedom of 
expression outlined in Article 10 of the Convention is available to 
“ everyone.” In the United States the Supreme Court has upheld the 
child’s right to “‘ free speech ’’ under the First Amendment in similar 
circumstances (wearing a black armband as a protest against the 
Vietnam War). ° The recent House of Lords ruling, in Mandla v. Lee," 
that the headmaster of a private school had violated the Race 
Relations Act by his refusal to accept a Sikh, on the grounds that the 
wearing of a turban would contravene school uniform regulations, is of. 
interest here. The child’s rights under Article 9 of the Convention 
(freedom of thought, conscience and religion) combined with Article 
10 (freedom of expression) appear to have been infringed but not, in this 
instance, by the State. It is quite clear that if the child had been excluded 
from State schools on this basis the United Kingdom would have been 
responsible for the resulting violation of the child’s right to education 
guaranteed by Article 2 of the First Protocol, especially if combined 
with Article 14 (rights and freedoms to be secured without discrimina- 
tion). The position of the child in relation to a private school depends 
on whether the Convention caf have any “ horizontal ’’ effects. There 
are arguments, based primarily on Articles 1, 13 and 17 of the Conven- 
tion, that suggest that the Convention can have such effects, but that 
enforcement may prove difficult, especially in countries such as the 
United Kingdom that have not incorporated the Convention into 
municipal law. 
_ Thus it seems as though all the rights accruing to school children 
and other students under the Convention may be exercised within the 
educational institution that they attend, as long as their exercise does not 
conflict with the rights of others. It is to be noted that though suspension 
may not be possible the detention of a child (minor) for the purpose of 
educational supervision is expressly catered for in Article 5 (1) (d). 

The applicants contended that the United Kingdom had not respected 
their philosophical convictions under the second sentence of Article 2 
of the First Protocol in relation to the potential corporal punishment of 
their children. A series of defences of the United Kingdom were all 
swept aside. The United Kingdom maintained that corporal punish- 
ment was not “‘ a function which the State had assumed in relation to 
education and teaching.” The Court considered that as the State had 





8 Cf. Art. 17. 

9 Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969). 

10 [1983] 1 All E.R. 1062. 

11 See Raymond J., “ A contribution to the interpretation of Article 13 of the European 
Convention on Human Rights” [1980] H.R.R. 161, esp. 169-70; E.C.H.R., Ireland v. 
U.K., January 13, 1978, Ser. A, No. 25, para. 239; 2 E.H.R:R. 25. E.C.H.R. Young, 
James and Webster, November 25, 1980, Ser. A, No. 44, para. 49; 3 E.H.R.R. 20. E.C.H.R. 
Klass and Others, November 18, 1977, Ser. A, No. 28, para. 64; 2 E.H.R.R. 214. See gen- 
erally A. Drzemczewski. "The European Human Rights Convention and relations between 
private parties ” [1979] N.I.L.R. 163. 
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responsibility for “ general policy” in State schools then corporal 
punishment was a “function ° assumed by the State. Disciplinary 
matters were “‘ an integral part of the process whereby a school seeks to 
achieve the object for which it was established, including the develop- 
ment and moulding of character and mental powers of its pupils.” 12 

The wide interpretation adopted by the Court of what constitutes 
education (“ ... the whole process whereby, in any society, adults 
endeavour to transmit their beliefs, culture and other values to the 
young . . .” 13) ensures that most aspects of schooling provision by the 
State could be subjected to the respect that.the State must show to 
parental religious and philosophical convictions. 

The extent that parents can impose their will on the State in respect 
of its educational provision depends then on exactly what constitutes 
a “religious or philosophical conviction.” The Court considered that 
any convictions “that are worthy of respect in a democratic society 
and are not incompatible with human dignity ° were philosophical 
convictions. A conviction denoted qualities of seriousness and im- 
portance, cogency and cohesion.14 The Court emphasised that the 
convictions could not conflict with other rights enshrined in the Con- 
vention and Protocols, nor with the right to education itself. The result 
for the United Kingdom is that parents may now insist that their 
convictions with regard to corporal punishment are respected. Parents, 
though, are unlikely to be given carte blanche over the curriculum for, 
as the Court pointed out in the Kjeldsen case,1® practically every subject 
in the curriculum bears some philosophical or religious weight, and— 


“* the second sentence of Article 2 of the Protocol does not prevent 
States from imparting through teaching or education information 
or knowledge of a directly or indirectly religious or philosophical 
kind. It does not even permit parents to object to the integration of 

‘ such teaching or education in the school curriculum for otherwise 
all institutionalised teaching would run the risk of proving 
impracticable.” 16 ; 


In that case the Court held that as the curriculum in Denmark, including 
sex education, was conveyed in an objective, critical and pluralist 
manner, Denmark had not violated Article 2 of Protocol 1. It was 
helped to this decision by the fact that parents were free to educate 
their children at home or in private schools. In particular the Court 
noted that Denmark in fact heavily subsidised private education, and 
had thus assumed a “ function ” in relation to education and teaching 





12 Supra, note 7, para. 34. 

18 Jhid. para. 33. 

14 It was mainly on the meaning of “ philosophical conviction ” that Sir Vincent 
Evans based his dissenting opinion. He considered that the wide interpretation applied by 
the majority was incorrect and that a narrow interpretation, based on previous case law 
and the travaux préparatoires, should have been applied. But.as the Court itself has 
pointed out on many occasions the Treaty must be interpreted in the light of its contem- 
porary setting, and according to its objectives and purpose. e.g. Kjeldsen, op. cit. paras. 53 
and 54; E.C.H.R., Tyrer, April 25, 1978, Ser. A, No. 26, para. 31; 2 E.H.R.R. 1. 

15 Supra, note 5. 

16 Kjeldsen, op. cit. para. 53. 
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for the purposes of Article 2 of Protocol 1. Thus Denmark’s obligation 
to respect the rights of parents was more easily discharged because of 
these subsidies. The Court did hint quite strongly in the Kjeldsen case 1” 
that Article 2 implicitly protected the freedom to establish private 
schools,!8 though it stated that “the text finally adopted does not 
expressly enounce that freedom.” 1° It said this in the context of a 
Danish argument that sought to show that Denmark’s obligations to 
parents under the second sentence of Article 2 had been fulfilled by its 
substantial subsidies to private institutions. The Court was concerned 
to ensure that such support did not satisfy the obligations imposed on 
the State as regards the rights of parents whose children attended 
State schools.” 

The philosophical convictions of a parent that independent schools 
should be abolished, an example used by Sir Vincent Evans in his 
Dissenting Opinion, would not, it is submitted, raise any serious 
problems because such parents would not be able to show themselves 
to be victims of a violation of Article 2 of the First Protocol, as required 
by Article 25 of the Convention. Despite the dicta in Kjeldsen, Article 2 
of the Protocol does not necessarily prevent a State monopoly in edu- 
cational provision providing that such education and teaching res- 
pects parental religious and philosophical convictions. “ The State is 
forbidden to pursue an aim of indoctrination that might be considered 
as not respecting . . . [such] convictions.” % It may be possible for a 
State to satisfy all parental convictions within the State system, but it 
could prove difficult and expensive. In this respect it is to be noted 
that the United Kingdom entered a reservation against Article 2 of 
Protocol 1. 

The United Kingdom reservation is to the effect that “ Article 2 is 
accepted by the United Kingdom only so far as it is compatible with 
the provision of efficient instruction and training, and the avoidance of 
unreasonable public expenditure.” The Court pointed out that such a 
reservation, under Article 64, could only be permitted to the extent that 
a law in force in a State’s territory, at the time when the reservation 
was made, was not in conformity with the provision named. Article 64 
specifically prohibits reservations of a general character. Nevertheless 
the Court allowed that although the United Kingdom law was then to be 
found in section 29 (1) of the Education (Scotland) Act 1962, this 


- 17 Ibid. para. 50. 

18 The U.K. Government sedoanisdd i in its aveunients before the Commission in the 
Campbell and Cosans case that Article 2 of Protocol 1 did confer freedom to organise 
education “ differing from that of the public system.” Commission Report on Appli- 
cations, Nos. 7511/76 and 7743/76; Campbell and Cosans v. U.K., May 16, 1980, para. 51. 

9 Cf. E.C.H.R., Young, James and Webster, op. cit. para. 52, and Concurring Opinion 
of Judges, Mr. Ganshof van der Meersch et al. 

20 As the Court had expressly ruled in the Belgian Linguistic case that the State had no 
obligation to establish any schools under Article 2 of the Protocol, a fortiori, the State 
cannot be obliged to help establish or maintain private schools. 

21 Kjeldsen, op. cit. para. 53. $ 

22 For instance to protect conflicting aties hil convictions concerning co-education 
or streaming by ability, to take two examples suggested by Sir Vincent Evans in 
his issennog opinion. 
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provision was identical to the original provision in the 1946 Act, and 
thus the reservation was still in force. 

The reservation clearly limits the remedies that a United Kingdom 
parent might hope to find from the Convention.?* Thus, for example, 
the Court recognised that the provision of a dual school system to 
cater for those whose parents objected to corporal punishment would be 
incompatible with the reservation. The Court considered that it was 
not.incompatible for a system of exemptions from corporal punish- 
ment to be introduced. 

This case gives a clear signal that children’s and students’ rights in 
educational establishments as well as their right to education itself will 
be strongly protected. Taken together with the considerable widening 
of what will constitute a ‘‘ philosophical conviction’? in the second 
sentence of Article 2, the judgment will also enhance parental influence 
and powers in relation to the schooling of their children. This case has 
not finally settled the corporal punishment issue raised by Article 3, 
but clearly the death knell has sounded, especially as parents exercising 
their rights under Article 2 of the First Protocol can now prevent the 
infliction of such punishment on their children. 

e! J..LONBAY* 


WRONGFUL DISMISSAL, UNFAIR DISMISSAL AND THE 
AUTOMATIC TERMINATION OF EMPLOYMENT CONTRACTS 


Few subjects in individual employment law have in recent years 
attracted more judicial and academic discussion than termination of 
contracts of employment.! 

The Court of Appeal in Gunton v. London Borough of Richmond upon 
Thames * decided that a contract of employment is not sui generis and 
that the general law of contract governs its termination. On this view, 
a serious breach requires acceptance for termination to occur. 
According to Gunton and also Thomas Marshall Exports v. Guinle ? 
this elective theory of termination, which is said now to apply to all 
forms of repudiatory breach, extends even to wrongful dismissal or 
wrongful resignation. Wrongful dismissal at least had been once thought 
to be an exception to the elective theory. It has more disastrous effects 
than other breaches, usually involving a complete severance of the 
employment relationship. Critics of the elective theory are unhappy 
with a legal rule which allows a wrongfully dismissed employee to keep 
a contract alive as a bare shell when the employment relationship no 
longer exists.4 However, much of the case law on termination of 


23 Cf. Art. 13. * Lecturer in Law, University of Birmingham. 
Discussed at length by the writer in [1982] C.L.J. 110-141. 

2 [1980] I.C.R. 755. 

3 [1979] Ch. 227 (Ch.D.). 

'4 Vine v. National Dock Labour Board [1957] A.C. 488; Denmark Productions Ltd. v. 
Boscobel Productions Ltd. [1969] 1 Q.B. 699, 737, per Harman L.J.; Sanders v. Ernest A. 
Neale Ltd. [1974} 1 C.R. 565, seem to support the idea that contracts of employment 
terminate automatically when a wrongful dismissal occurs. 
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contracts of employment involves not common law claims before 
ordinary courts for breach of contract, but statutory claims for unfair 
dismissal and redundancy before industrial tribunals and on: appeal. 

Here the case law is not quite so certain. In the statutory context, 
the view now seems to be that, as at common law, repudiation short of 
wrongful dismissal or wrongful resignation requires acceptance. But 
the effect of Gunton on unfair dismissal and redundancy claims and, 
particularly, the relevance of section 55 (2) (a) of the Employment 
Protection (Consolidation) Act 1978 to summary dismissal has not fully 
been worked out.’ 

In Stapp v. The Shaftesbury Society è the Court of Appeal discussed 
this problem in relation to the effective date of termination for unfair 
dismissal. The appellant, who had been employed by the respondents 
since February 26, 1979, was on January 21, 1980, given one month’s 
notice of termination of employment. Had this notice run its course, 
the effective date of termination would have been its expiry on February 
23, 1980. Since the qualifying period for unfair dismissal was 52 weeks,’ 
the appellant could have presented a claim for unfair dismissal. 
However, on February 7, 1980, the respondent wrote to the appellant 
asking him to cease duties and remove himself from his employment, 
and gave him a payment in lieu of notice. 

Was this letter of February 7, 1980, tantamount to a summary 
dismissal? Even if it was, what effect did this have on the employee’s 
period of continuous employment? If the summary dismissal was 
effective immediately the contract would haye ended before 52 weeks’ 
employment had accrued. If, however, assuming that the summary 
dismissal was a breach of contract,® acceptance was required, the 
appellant could if he wished, regard himself as employed until the expiry 
of the original notice. 

The Court of Appeal held first that the Industrial Tribunal and 
Employment Appeal Tribunal had correctly interpreted the letter as a 
letter of summary dismissal. This apparently was made clear by the 
words “ I must ask you to relinquish your duties with effect from 
today ’’ and by references to “ the original period of notice ” which by 
implication no longer stood, Accordingly, it.was impossible from the 
construction of the document to say that the appellant was merely on 





5 In London Transport Executive v. Clarke [1981] 1.C.R. 355 a majority of the Court of 
Appeal apparently decided that the elective theory applied to the contract of employment. 
But it is submitted that the case was concerned mainly to state this principle in relation 
to repudiatory breach short of dismissal or resignation and to disapprove of the notion of 
automatic “ self dismissal ” by repudiatory conduct. On the subject of wrongful dismissal 
Lord Denning M.R. and also Dunn and Templeman L.JJ. are less certain as to whether 
the elective theory should apply. In Robert Cort v. Charman [1981] I.R.L.R. 437, Wilkinson 
J. said that after London Transport Executive v. Clarke “ it is not established which of the 
two views [of termination, automatic or elective] is the correct one (at p. 439). 

6 [1982] I.R.L.R. 326; Stephenson and Kerr L.JJ. and Sir David Cairns. 

7 Now “ one year ” as opposed to “ fifty-two weeks ’’; see the Employment Act 1982, 
ee 2, para.5(1). 

8 A dismissal with a payment in liew of notice, in the absence of an enabling term in the 
contract is today regarded as a breach (see Freedland, The Contract of Employment. 
pp. 181-189; cf. Konski v. Peet [1915] 1 Ch. 530). © 
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paid leave until the expiry of his notice. The intention was to dismiss him 
forthwith and this was apparent to any reasonable employee.® 

Assuming that the summary dismissal was wrongful, what was its 
effect on the contract? The Court of Appeal concluded that a dismissal 
without notice will be immediately effective from the date of dismissal 
which was the effective date of termination for the purposes of section 
55 (4) of the Employment Protection (Consolidation) Act 1978, 
whether or not the dismissal was wrongful. It endorsed cases such as 
Dedman v. British Building and Engineering Appliances Ltd.’° and, more 
recently, Robert Cort and Sons Ltd. v. Charman, and decided that for 
the purposes of the statute, a dismissed employee cannot by any 
purported election keep the contract alive after it is clear that the 
employer wishes the employment to end immediately. 

This is, in effect, a statement that the automatic theory of termination 
of contracts of employment applies for the purposes of wrongful 
dismissal in the statutory context. It is quite clear, of course, that this 
conflicts with the common law position set out in Gunton, although, 
unfortunately, that case was not discussed in Stapp. This disparity 
between the common law and statutory treatment of the effect of 
wrongful dismissal is indeed curious and anomalous. It can, however, 
be justified for the purposes of statute by close reference to section 55 (5) 
of the 1978 Act. This justification was not discussed in the present case, 
but was touched upon in the recent E.A.T. decision of Robert Cort v. 
Charman."* 

Section 55 (5) provides that: 


“ Where the notice required to be given by an employer by section 
49 would, if duly given when notice of termination was given by 
the employer, or (where no notice was given) when the contract of 
employment was terminated by the employer, expire on a date later 
than the effective date of termination as defined by subsection (4), 
that later date shall be treated as the effective date of termination 
in relation to the dismissal for the purposes of subsections 53 (2), 
61 (1) (a) and 73 (3) and paragraph 8 (3) of Schedule 14 ” (emphasis 
added), 


These words, it can be argued, indicate that the statute clearly 
contemplates that employer initiated termination without notice 





® Contrast the cases of Adams v. G.K.N. Sankey Ltd. [1980] I1.R.L.R. 416 and Chapman 
v. Letherby and Christopher Ltd. [1981] I.R.L.R. 491 where the language of dismissal was 
held to indicate how a payment in lieu of notice was really a payment in lieu of working 
out the notice: in other words the employee is on paid leave during notice. But it is 
submitted that the distinction is often fine and semantic and one which is not appreciated 
by many employers. See 7.B.A. Industrial Products Ltd. v. Morland [1982] I.R.L.R. 331 
(C.A,). 

10 [1973] ILR.L.R. 371. 

11 [1981] I.R.L.R. 437. But the recent case of Belling & Lee Ltd. v. Burford [1982] 1 
C.R. 454 (E.A.T.) shows a diffidence on the part of the E.A.T. in discussing the theories of 
termination, The case seems to proceed on the basis that in any event the repudiation had 
been accepted by the employee very shortly after dismissal and so, on either argument, 
termination had taken place before the qualifying period had been attained. 

12 [1981] IL.R.L.R. 437, 440. 
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effectively terminates the contract when the dismissal is both lawful 
and unlawful. The subsection refers to and contemplates a 
“ termination ” by the employer without notice. Often the employer is 
entitled lawfully to dismiss without notice. But if the employee is not 
himself in breach, failure to give notice by the employer would be a 
repudiatory breach of contract. If the elective theory applies, the 
employer could not in law thereby terminate the contract. Any 
termination would be by the injured party, who elects to terminate, 
here the employee. Thus section 55 (5), by contemplating a termination 
by the employer in every case when no notice is given, emphasises the 
view that under statute, both lawful and unlawful dismissals 
automatically terminate the contract. 

So as in this case, irrespective of his motives it is open for the 
employer summarily to terminate contracts of employment with the 
express purpose of depriving an employee of a right to claim unfair 
dismissal in circumstances where, with due contractual notice, the 
employee would have qualified. Also the employer, who has given due 
notice, can summarily curtail that notice to defeat the accrual of the 
qualifying period. . 

But if the summary dismissal, or summary curtailment of notice is 
in breach of contract, and is therefore a wrongful dismissal, an employee 
may have a claim for damages against a unscrupulous employer based 
at least on loss of chance to earn wages during the notice period. It was 
suggested in Robert Cort that this claim might extend to damages for 
loss of right to claim unfair dismissal, a loss which flows directly from 
that breach. This view was endorsed by Sir David Cairns in Stapp 
where he said: 


“if there were no reasons to justify summary dismissal, and if by 
the summary dismissal the employee were deprived of his right to 
‘allege unfair dismissal under the 1978 Acct, it may well be that in a 
common law action for wrongful dismissal, he could: recover 
damages for the loss of that right, particularly if the summary 
dismissal had been effected for the specific purpose of depriving 
him of that right.” 18 


This seems a sensible solution to this difficult problem, although 
it is perhaps regrettable that employees who have applications for 
unfair dismissal rejected upon this preliminary point of jurisdiction 
cannot in the same forum pursue this separate Claim for damages for 
breach of contract. The Lord Chancellor has not yet implemented the 
enabling provision in the 197814 Act which would give industrial 
tribunals jurisdiction to hear claims for breach of contract in tandem 
with claims for unfair dismissal. Perhaps this case illustrates that it is 
time to take this action. 

JOHN McCMULLEN* 


13 [1982] ILR.L.R. 326, 330. 
14 Employment Protection (Consolidation) Act 1978, s. 131. 
* Solicitor, Fellow and Tutor, Girton College, Cambridge. : 
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CONDUCT UNBECOMING 


IN Robinson v. Robinson, the Court of Appeal considered the relevance 
of conduct to the assessment of financial provision under the Domestic 
Proceedings and Magistrates’ Courts Act 1978. The wife left the 
husband, a soldier, after four and a half years, because she disliked 
army life. She sought maintenance before the magistrates, who found 
that she was completely responsible for the breakdown of the marriage. 
This finding raised the issue of whether her conduct should be taken into 
account in assessing how much maintenance she should receive, accord- 
ing to section 3 (1) (g) whereby the court shall have regard to “ any 
other matter which in the circumstances of the case the court may 
consider relevant, including, so far as it is just to take it into account, 
the conduct of each of the parties in relation to the marriage.” The 
justices held that the divorce decision of Wachtel v. Wachtel ? should be 
applied to the interpretation of this provision. There, Lord Denning 
said “ There will no doubt be a residue of cases where the conduct of 
one of the parties is . . . both ‘ obvious and gross,’ so much so that to 
order one party to support another whose conduct falls into this 
category is repugnant to anyone’s sense of justice.” 3 They regarded the 
wife’s desertion as “ obvious and gross ” and so reduced the amount of 
maintenance to be ordered from one-third of the husband’s income, to 
about one-eighth. The Divisional Court and the Court of Appeal 
dismissed the wife’s appeal that the magistrates should not have taken 
her conduct into account. 

Waller L.J., with whom Kerr and Slade L.JJ. apreed, suggested that 
the correct test to apply concerning conduct is to ask ‘‘ whether it 
would offend the reasonable man’s sense of justice that his wife’s 
conduct should be left out of account in deciding the financial provision 
which the husband should make?” 4 He approved the decision in 
West v. West which explained the “ obvious and gross > test as 
meaning ‘‘ conduct of the greatest importance.” > Professor Bromley 
has suggested that this case may “ indicate a shift in judicial attitudes, 
and it is possible that conduct may be taken into account rather more 
readily in the future than it has been during the past few years.” ê 
Robinson may be seen as a further attempt by the judges to move in 
this direction. Such a shift would seem to be in keeping with the wording 
of the legislation, and with what are perceived to be the views of the 
general public.” This note, however, will question whether it 1s correct 
to assume that, whatever weight is put on conduct in divorce, it should 
be equally relevant in the magistrates’ jurisdiction. 

The Law Commission in its Report, on which the 1978 Act is 


1 [1983] 2 W.L.R. 146 (Waller, Kerr and Slade L.JJ.). 

2 [1973] Fam. 72. 3 At p. 90C-D. 

4 At p. 152B-C. 5 [1978] Fam. 1. 

6 Bromley’s Family Law (6th ed.), p. 556. 

? e.g. see Lawton L.J. in Blezard v. Blezard (1979) 9 Fam. Law 249. Also see the views 
of the Lord Chancellor which are reported in (1982) LAG Bull. 144. The current 
Matrimonial Proceedings Bill is a further illustration. 

8 See Bradley, 40 M.L.R. 450. 
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based, considered that, while the guideline laid down in section 25 (1) 
of the Matrimonial Causes Act 1973 which requires the court to have 
regard to conduct ‘was devised for cases of divorce, nullity or judicial 
separation, it provided “‘a principle of fundamental importance ” ® 
for magistrates’ orders, and the interpretation put on it in Wachtel v. 
Wachtel should be equally applicable." Yet there are important 
differences between the two sets of proceedings which, it is suggested, 
should have led the Law Commission, and hence Parliament and the 
courts, to a different view. l 

First, on divorce the question of adjustment arises. While the primary 
object of the ancillary jurisdiction must be to relieve the needs of the 
parties and their children," the arrangements made will have to give 
recognition to the fact that the marriage has ended. In magistrates’ 
proceedings the situation is uncertain. The Bedford College Survey 12 
estimated that only half of those in its sample obtaining maintenance 
orders went on to divorce. The couple might reconcile, might wait for a 
divorce, or might do nothing. The Finer Committee made the same 
point. Since those surveys, the much wider powers of the divorce 
court to distribute property and the use of the special procedure may be 
presumed to have contributed to the decline in use of the magistrates’ 
jurisdiction, and one may conclude that magistrates’ proceedings are 
even more likely to be utilised now only where the applicant has not 
decided on her future.14 The magistrates’ court is no longer the poor 
person’s divorce court. 

Secondly, magistrates have no power to redistribute capital assets 
and so are not in a position to provide adjustment anyway. This lack of 
power has been adverted to in previous criticism of the courts treating 
divorce and magistrates’ proceedings alike, as in Gengler v. Gengler 16 
where the “ one-third rule ’’ was applied to the magistrates’ jurisdiction, 
overlooking the justification for that rule put forward in Wachtel v. 
Wachtel, that capital assets would be divided up as well. It is perhaps no 
coincidence that nearly all the reported cases where conduct has been 
taken into account related to capital provision rather than to periodical 
payments.*’ It seems more understandable to take conduct into account 

® Report on Matrimonial Proceedings in Magistrates’ Courts (Law Com. No. 77), 
para. 2.22. l 


10 Cf. their view in Report No. 112, para. 38. 

11 See Eekelaar “ Some Principles of Financial and Property Adjustment on Divorce,” 
95 L.Q.R. 253. 

12 O. R. McGregor, L. Blom-Cooper and C. Gibson Separated Spouses (1970). 

13 Report of the Committee on One Parent Families Cmnd. 5629, para. 4.383. 

14 This is not to say that magistrates’ orders are short-term “ first aid.” Gibson has 
Shown that they may continue for many years, but this seems due to a failure to seek (or 
obtain) an alternative, rather than through positive satisfaction with them. See “ Mainten- 
ance in the Magistrates’ Courts in the 1980s,” 12 Fam. Law 138. Law Commission 
Report on Matrimonial Proceedings in Magistrates’ Courts (Law Com. No. 77) which 
viewed the magistrates’ court as a casualty clearing station, para. 1.12. 

8 See Cretney, 127 N.L.J. 555; Ellis, 92 L.Q.R. 487, 

16 [1976] 1 W.L.R. 275. 

1? It is perhaps no coincidence either that the cases where periodical payments were 
affected were West v. West [1977] 2 All E.R. 705 and Robinson v. Robinson. 
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when dividing up property, since shares can be calculated according to 
the relative contributions each spouse made to the marriage, if desired.*® 

In view of these differences between the divorce and magistrates’ 
jurisdiction, one must ask what the objective of the latter in fact is in 
relation to financial provision. The Law Commission thought that it 
should be “ to deal with family relations during a period of breakdown 
which is not necessarily permanent or irretrievable—(1) by relieving the 
financial needs which such a breakdown can bring to the parties . . .’’ 1° 
This objective is already served in part by the supplementary benefits 
system, but the Law Commission only seems to have considered that 
system in so far as its availability might reduce the number of appli- 
cations to magistrates.2° It did not apparently consider whether its 
existence renders the magistrates’ jurisdiction superfluous,” or requires 
that jurisdiction to fulfil some other function. Such consideration would 
perhaps have been outside its terms of reference. Of course, private 
obligation is deemed preferable to State responsibility in order to save 
public money, so the existence of the supplementary benefits system 
does not mean that the magistrates’ function is not to relieve need. 
Magistrates could always order a husband to pay a sum greater than 
that to which a wife would be entitled in supplementary benefit. If 
relief of need is its objective, then one must query why the applicant’s 
marital conduct is relevant to the issue. A recipient of supplementary 
benefit does not receive a smaller payment because she may have been 
responsible for the marital breakup. The reasonable taxpayer’s sense of 
justice is no more nor less offended by having to support such a person 
than the reasonable husband’s is. The only difference is that an agerieved 
husband may choose not to pay the amounts ordered, but the extent of 
arrears of maintenance 2? suggests that such husbands are a considerably 
greater number than those whose wives would have been adjudged by 
the courts to have been to blame for the marriage failure. The enforce- 
ability of maintenance is a separate issue from that of when there should 
be liability, and it is submitted that if relief of need is the objective, then 
the payer should be required to pay according to his means in order to 
relieve that need as far as he is able.?3 He can always divorce the wife 
if he is sufficiently convinced of her perfidy. 

There is an additional objective which magistrates’ proceedings may 
fulfil, which is to symbolise and uphold the marriage obligation; after all, 
only spouses may use this jurisdiction for only they are under an 
obligation to maintain each other. The assumption by the courts that 

18 As in H. v. H. [1975] Fam. 9. Cf. the view of the Scottish Law Commission Report on 
Aliment and Financial Provision (Scot. Law Com. No. 67), paras. 3.178-3.187, 2.104-2.110. 

18 Law Com. No. 77, para. 2.4. 

20 See ibid. para. 1.13. 

21 Social Security Statistics suggest that this is the case. About 49,000 separated 
women had been receiving supplementary benefit for less than 12 months at the end of 
1978, who might have been expected to take proceedings in the magistrates’ courts, yet 
there were only 6,851 applications for maintenance in these courts in that year. 

22 See Gibson, op. cit. 

23 Such a rule would prevent difficulties occurring when the D.H.S.S. seeks a con- 


tribution from the liable relative, as in N.A.B. v. Wilkinson [1952] 2 Q.B. 648 and N.A.B. 
v. Parkes [1955] 2 Q.B. 506. 
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marital misconduct justifies a lower order being made, implies that a 
certain standard of behaviour is expected to be forthcoming from a 
spouse in return for receiving the advantages of marriage. This inference 
is strengthened by the fact that only conduct in relation to the marriage 
is relevant according to section 3 (1) (g). Unfortunately, it is by no 
means clear what the advantages. and obligations of the married state 
are. It is a constant failure of family law that it provides piecemeal 
remedies without setting out the rights and duties- on which such 
remedies might be expected to depend. Hence, it remains uncertain 
whether the common law duty to maintain a wife still exists, whether it 
‘has been extended to the wife, or whether statutory provisions have 
implicitly abolished it. If the magistrates are upholding a marriage 
obligation, then conduct might be more important than on divorce, 
where that obligation has been terminated by the decree.24 i 
Whichever objective is accepted for the magistrates’ jurisdiction, or 
if any other is suggested, it is submitted that the Law Commission was 
wrong to assume that conduct carries -the same relevance there as on 
divorce. No doubt the practical effect of Robinson v. Robinson will be 
further to discourage recourse to the magistrates, who might have been 
expected to take a harsher line on conduct anyway.? The case may be 
seen as illustrating not that the 1978 Act removed inconsistency between 
the divorce and magistrates’ courts, but that the latter remain an 
inconvenient anomaly in the field of family financial support: 


GILLIAN DOUGLAS* 


DAMAGES IN CONTRACT AND TORT: MEASURE, MENTAL 
DISTRESS AND IMPECUNIOSITY . 


THE Court of Appeal decision in Perry v.’ Sidney Phillips & Son? 
raises interesting points regarding damages in contract and tort. The 
plaintiff purchased a house for £27,000 in reliance on a survey report 
prepared by the defendants, a firm of chartered surveyors. However, 
after completion he discovered serious defects including a leaking roof 
and a septic tank producing an offensive smell: which had not been 
mentioned in the report. The trial judge held 2 that the defendants had 
been negligent in making such a report and found them liable for the 
tort of negligence and for breach of contract. He held that the appro- 
priate measure of damages was the cost of repairs, assessed at the date 
of the hearing, and also that the plaintiff should recover damages for 
mental distress. | l 


24 The obligation may be reimposed by virtue of a court order or agreement. 


25 See Bromley, op. cit. p. 507. The findings of Barrington Baker et al. in The Matri- 
monial Jurisdiction of Registrars also suggest that this would be the case. 


* Lecturer in Law, University of Bristol. ; 
1 [1982] 1 W.L.R. 1297 (Lord Denning M.R., Oliver and Kerr L.JJ.), 
2 [1982] 1 All E.R. 1005, 1007. 


358 ` THE MODERN LAW REVIEW [Vol. 46 


4 


Between the trial and the hearing of the defendant's appeal, the 
plaintiff sold the house. The plaintiff's counsel conceded that the cost 
of repairs was no longer an appropriate measure of damages. Two main 
questions therefore arose on appeal: what was the proper measure of 
damages and should mental distress damages have been awarded, 
particularly .since the plaintiff's impecuniosity was a cause of that 
distress ? 

The Court of Appeal held that the proper measure was the dif- 
ference between the price paid for the house and its value at the date 
when the plaintiff obtained it è and in deciding this, three cases involv- 
ing property purchased in reliance on negligent advice by either a 
surveyor or a solicitor were followed: Philips v. Ward, Ford v. White 
& Co.® and Simple Simon Catering Ltd. v. Binstock Miller & Co.’ 
In misrepresentation terms, such damages, putting the plaintiff to where 
he would have been if the representation had not been made? would 
protect the reliance interest.° 

The plaintiff had contended that the measure should be the difference 
between the value of the house in its defective condition and its value 
in the condition in which it should have been according to the sur- 
veyor’s report; and indeed as Oliver L.J. makes clear, the plaintiff 
wanted those values assessed at the date of trial.° In misrepresentation 
ternis, such damages would protect the expectation interest,!° if negligent 
misrepresentation had been in issue, the decision would have confirmed 
Doyle v. Olby (Ironmongers) Ltd.,™ i.e. the expectation interest_is not 
protected for tortious misrepresentation./* But the Court was dealing 
with breach of contract or tortious negligent performance. The basic 
contract principle established by Parke B. in Robinson v. Harman ** 
is that damages aim to put the plaintiff into the position he would 
have been in if the contract had been performed; i.e. protect the 
expectation interest. But the reason why the plaintiff was unable 
to recover the measure claimed, as damages for breach of contract, 
was that the contractual obligation of the surveyors was to use 
reasonable care in making the report. The Court of Appeal stressed 
that the defendants did not give any warranty on the condition 
or value of the property.!4 Here, to put the plaintiff into the position 


3 Supra, note 1, at pp. 1302, 1303-1304, 1306. 

4 [1956] 1 W.L.R. 471 (C.A.). 

5 [1964] 1 W.L.R. 885, Pennycuick J. 

8 (1973) 117 S.J. 529 (C.A.). 

7 If the representation had not been made, the plaintiff would not have been worse off, 
because he would not have been induced to buy the house for £27,000. 

8 This was the terminology used by Fuller and Perdue in their classic article, “ The 
Reliance Interest in Contract Damages ” (1936-37) 46 Yale L.J. 52, 373, English academics 
have only recently adopted it; see, ¢.g. Ogus, The Law of Damages, pp. 346-354 and 
Taylor, “ Expectation, Reliance and Misrepresentation ” (1982) 45 M.L.R. 139. 

9 Supra, note 1, at p. 1303. : 

10 See supra, note 8. 

11 [1969] 2 Q.B. 158. 

12 See McGregor on Damages (14th ed.), paras. 1459-1462. 

13 (1848) 1 Exch. 850, 855. 

14 Supra, note 1, at pp. 1302, 1303-1304, 1307. 
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he would have been in if the contract had been performed is to put him 
into the position he would have been in if the report had not been made 
negligently. Thus the Court of Appeal did not need to distinguish 
between damages in contract and tort, and the correct measure was the 
difference between price paid and value of the property. l 

Three additional points are noteworthy on this part of the decision. 
‘First, while Oliver and Kerr L.JJ. were content to say that it was no 
longer in issue whether the cost of repairs should have been the proper 
measure on the facts at the time of trial, Lord Denning M.R. indicated 
that even then this would not have been the correct measure.’® Secondly, 
Lord Denning M.R. stressed that while here the date for assessment 
was the date of breach, interest could be as high as 11 per cent. which 
would provide “‘ some compensation for inflation.” 27 Thirdly, in so far 
as the decision concerned the tort of negligence, the award was for pure 
economic loss. Formerly it would have -been pertinent to ask how this 
was justified; here, for example, the basis could have been’ analogous 
to pure economic loss from negligent misrepresentation, recoverable 
under Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd® But such an 
investigation has been rendered redundant by Junior Books Lid. v., 
Veitchi Co. Ltd.,° at least where there is very close proximity between 
the parties. : 

The Court of Appeal confirmed that damages for mental distress were 
recoverable. Lord Denning M.R., with whom Oliver L.J. here apparently 
agreed,” emphasised that the “anxiety, worry and distress ” 2! 
suffered as a result of the defendants’ negligence could now be com- 
pensated and cited in support Jarvis v. Swans Tours Ltd., Jackson v. 
Horizon Holidays Ltd.,** Heywood v. Wellers®* and Hutchinson v. 
Harris.*° In this case such damages were recoverable because, “ If a man 
buys a house for his own occupation. on the surveyor’s advice that it 
is sound and then finds out that it is in a deplorable condition, it is 
reasonably foreseeable that he will be most upset.” %6 A straightforward 
remoteness test is therefore applied. f ' 

This can be criticised in that it will lead to damages for mental 
distress suffered as a result of a breach of contract being almost always 
recovered, since such distress is almost always reasonably foreseeable. 
Certainly the emphasis in the holiday cases was not on remoteness but 
on the type of contract 2’; arguably, this more resttictive approach 
was to ask whether a predominant object of the contract was to provide: 


15 Ibid. at pp. 1303, 1305-1306. 
16 Ibid. at pp. 1301~1302. 

17 Ibid. at p. 1302. 

18 [1964] A.C. 465. 

19 [1982] 3 W.L.R. 477. 

20 Supra, note 1, at p. 1305. 

21 Ibid. at p. 1303. 

22 [1973] Q.B. 233 (C.A.). 

23 [1975] 1 W.L.R. 1408 (C.A.). 
24 11976] Q.B. 446 (C.A.). 

25 (1978) 10 B.L.R. 19 (C.A.). 
28 Supra, note 1, at p. 1302. 

27 See Jarvis v. Swans Tours Ltd. [1978] Q.B. 233. 
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some mental satisfaction.28 However, in Cox v. Philips Industries ls 
Lawson J. used a remoteness test, and this approach was approved by 
the Court of Appeal in Heywood v. Wellers.® Lord Denning M.R. 
therefore confirms here the correctness of this approach, and, more- 
over, since claims in contract and tort are not distinguished the same 
approach to damages’ for mental distress is being applied to both. 
causes of action. l 

Two additional points should be made. First, Lord Denning M.R. 
does not indicate the degree of likelihood of mental distress that is 
required to be reasonably foreseen. In H. Parsons Livestock Ltd. v. 
Uttley Ingham & Co. Ltd.,™ he distinguished loss of profits and physical 
damage or expense.®? The former required a higher likelihood of the 
loss occurring than the latter. But it is unclear which remoteness test 
Lord Denning M.R. would apply to mental distress. Secondly, Kerr 
L.J. was clearly less happy about allowing damages for mental distress 
simply because it was reasonably foreseeable: rather he considered it 
important that “ the physical consequences of the breach were all 
foreseeable at the time.” *° l 

The defendants’ primary argument, however, against the damages for 
imental distress involved the plaintiff’s impecuniosity. They argued 
that the distress arose from the plaintiff’s inability to have the defects 
repaired; and according to The Liesbosch,*4 loss due to impecuniosity 
was not recoverable. The Court of Appeal, however, distinguished The 
Liesbosch. Most radical was Lord Denning M.R. who thought that the 
impecuniosity point should be restricted to the facts of The Liesbosch, 
and not generally applied.** He considered that since it was reasonably 
foreseeable that the plaintiff might be impecunious the mental distress 
caused by this:should be compensated. Kerr L.J. also applied a remote- 
ness test, and indeed primarily used this to distinguish The Liesbosch 
about which he said “‘ as I see it, it was not reasonably foreseeable that 
the plaintiff would be put into the difficulties in which he was put by the 
other party’s breach of duty.” 36 Both Lord Denning M.R. and Kerr 
L:J. referred with approval to Dodd Properties (Kent) Ltd. v. Canter- 
bury City Council *” where The Liesbosch had been distinguished and 
criticised. Finally Oliver L.J. said that The Liesbosch might well have 
provided an answer for the defendants, if the plaintiff’s impecuniosity 
had been the only reason for failure to repair. Here, however, where 
there were other reasons why it was reasonable not to have done the 
repairs, The Liesbosch did not apply.*® 
i nee EES eee ee 








28 McGregor on Damages (14th ed.), para. 72. 

29 [1976] 1 W.L.R. 638. 

30 [1976] Q.B. 446. 

$1 [1978] Q.B. 791. 

32 bid. at pp. 802-803. 

38 Supra, note 1, at p. 1307. ; 

34 Owners of Dredger Liesbosch v. Owners of Steamship Edison [1933] A.C. 449. 

35 Supra, note 1, at p. 1302. 

36 Tbid. at p. 1307. 

37 [1980] 1 W.L.R. 433 (C.A.). 

i 38 Supra, note 1, at p. 1305. An additional reason Oliver L.J. gave was that the defen- 
dants were strenuously resisting any liability at all for the repairs. 
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As in Dodd Properties, the Court of Appeal in this case was therefore 
loath to apply, and sought ways to distinguish, The Liesbosch.*® 
Certainly that decision has little to commend it. As the trial judge said, 
“ I find it difficult to understand why, if you harm somebody who is a 
millionaire and thereby increase the damages you have to pay, or a 
talented pianist whose hands are damaged which also increases the 
damages you have to pay, when the victim is impecunious, as so many 
of us are these days, that fact is used via The Edison decision to reduce 
the damages.” 4 Perry v. Sidney Phillips & Son therefore, indicates that 
The Liesbosch is now barely afloat, and will be sunk by the House of 
Lords when the opportunity presents itself. 


A. S. BuRRows* 


UNIVERSE TANKSHIPS—“* THE TRUST POINT ” REVISITED 


IN the September 1982 issue of this Review, this writer welcomed the 
decision of the House of Lords in Universe Tankships Inc. of Monrovia v. 
International Transport Workers Federation," and the observations of the 
Court of Appeal in that case? on the prima facie interpretation to be 
accorded to dispositions to unincorporated associations. It was ob- 
served in that Note that, unlike the majority of previous cases decided 
in this area, the void trust pleaded by the shipowners was supposedly 
the product of the rules of the Welfare Fund, and not deducible out of 
the intention of the disponors. The question raised by this Note is as to 
whether, even assuming that the shipowners had succeeded in convin- 
cing their Lordships that an invalid trust was so declared, such could 
conceivably have grounded a successful claim to the return of the 
moneys in issue in the case? 

It is well established in English law that (subject to any powers 
reserved or communicated at the time a trust is created) the only 
persons capable of declaring trusts over property are those beneficially 
entitled to it.4 In submitting that the rules of the welfare fund were 
capable of effectually declaring trusts over the moneys paid over, the 
shipowners must implicitly have accepted the competency of the 
I.T.F. to declare such trusts; i.e. that the beneficial interest in the money 
had been passed by the shipowners to I.T.F. so as to be capable of being 
caught by the trusts declared by them. If this be right, then the only 
consequence of finding that trusts purportedly declared by the rules of 


39 The Liesbosch case had traditionally been considered inapplicable to breach of 
contract. In Muhammad Issa El Sheikh Ahmad v. Ali [1947] A.C. 414 and Trans Trust 
S.P.R.L. v. Danubian Trading Co. Ltd. [1952] 2 Q.B. 297, a reasonable foreseeability test 
decided the impecuniosity issue. Therefore if the plaintiff had framed his claim solely in 
contract the Court of Appeal, in accordance with authority, could happily have declared 
the Liesbosch case irrelevant. 

40 Supra, note 2, at p. 1013. 

* Lecturer in Law, University of Manchester. 

1 (1982) 45 M.L.R. 564. 

2 [1982] 2 W.L.R. 803. 

3 [1981] I.C.R. 129. 

4 Tierney v. Wood (1854) 19 Beav. 330. 
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the welfare fund were invalid would be that the I.T.F. had failed to 
dispose effectually of the beneficial interest in property to which it was 
beneficially entitled, not that such property was held by I.T.F. on result- 
ing trust for the shipowners. 

Herein lies a vital distinction between the single stage route to the 
finding of a trust described by Neville Estates’s category (iii), namely a 
trust imposed by the disponor who thereby constitutes himself settlor 
and the recipient association’s members trustees, and the two stage 
route to the trust conclusion argued for by the shipowners in Universe 
Tankships, namely a disposition more properly classified within Neville 
Estates’s category (ii),® followed by a separate declaration of trust by the 
disponees operating over property to which they are beneficially en- 
titled. This point appears clearly enough if on day 1 the committee of 
an unincorporated association receive property as an accretion to their 
association’s common funds, and then on day 2 they declare trusts over 
such property. The point is nonetheless compelling if we concertina 
events—the committee declaring trusts over property as and when 
it receives such property—or if we reverse the order of events—the 
committee declaring trusts over its assets on day 1 and receiving 
additional property on day 2 as an accretion to the existing trust fund. 

The single stage route does indeed provide a basis for the disponor’s 
recovery of property transferred if the purported trusts are invalid. But 
the two stage route cannot. If the purported trusts are invalid, the 
members of the association are the “ resulting beneficiaries ° of the 
consequential resulting trust. This may be important when the issue 
concerns internal disputes within the association as to proper applica- 
tion of its assets, but it cannot of itself assist the original disponor of the 
assets in question in its attempt to secure their return. 


BRIAN GREEN* 


“B [1962} Ch. 832, 849. 
* Lecturer in Law, London School of Economics and Political Science. 
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THE SUBVERSIVE FAMILY. By FERDINAND Mount. [London: Jonathan 
Cape. 1982. 282 pp. (inc. index) £9-50.] | 


THE ANTI-SOCIAL FAMILY. By MICHELE BARRETT and Mary MCINTOSH. - 
[London: Verso/NLB. 1982. 164 pp. (inc. index) £3-95.] 


IT would be a hasty generalisation to claim that we are more obsessed today 
with the family—with its rights and wrongs, its future, its place in society— 
than in past times. But it is safe to say that modern concerns with the family 
have a distinctive new focus. In the nineteenth century, moral regeneration, 
especially of the working-class family, was the dominant theme. In the 
twentieth, filtered through an eugenicist preoccupation, the emphasis has 
shifted somewhat, towards the quality of life produced in and by the family, 
and to the psychological as well as physical well-being of family members, in 
particular of children. Lawyers have played an overt role in dealing with 
pathological families, though responsibility and competence for developing 
normalising strategies has been dispersed across a more diverse field of 
experts: educators, social workers, the medical and psychiatric professions 
and police. Yet what is this family, to which we devote so much time and 
attention? What is its history, function and future? ` 

Early social theorists like Le Play, Engels,2 Tönnies ? and Durkheim 4 
offered images of the past and the present, and refined conceptions of possible 
and desirable futures, which dealt with the family in sweeping, and from an 
historical point of view, rather casual, terms. Even Weber, the most sophisti- 
cated if least systematic of the Grand Masters, did not entirely escape the 
Gemeinschaftliche images of the communal nature of family life in past times.® 
The modern family was perhaps an obvious target for incorporation within | 
Parsonian functionalism and systems theory.® Mirroring the current antipathy 





' 1 Frédéric le Play was the originator of the term “ stem family ” (la famille souche); 
Peter Laslett describes him as ‘‘. . . the strongest single influence on the historical study of 
the family,” “ Introduction ” in Laslett and Wall (eds.) Household and Family in Past 
Time (1972), p. 16. Le Play considered the “ nuclear family ” to be unstable (la famille 
instable) and as liable to bring about the decline of the nation. Social regeneration required 
the restoration of the authoritarian stem family. Laslett’s ‘ Introduction,” op. cit., 
pp. 16-21, contains a useful discussion and references to further reading. Barrett and 
McIntosh dismiss him-as “ an ignorant sociologist ” (p. 87). 

2 The Origins of the Family, Private Property and the State (Lawrence and Wishart 
eds., 1972). What is to be made of this (unjustifiably?) famous work? For a recent 
appraisal, see Maurice Bloch, Marxism and ‘Anthropology (1983), pp. 43-62. Cf. Peter 
Aaby, “ Engels and Women ” (1977) 9 and 10 Critique of Anthropology 25-53; Carol 
MacCormack and Marilyn Strathern (eds.) Nature, Culture and Gender (1980). : 

3 Gemeinschaft und Gesellschaft (1887, Eng. transl., Commiunity and Association (1955)). 
For a combative view on Tönnies’s thought, see Cahnman and Heberle (eds.), Tönnies, 
On Sociology: Pure, Applied, and Empirical (1971), pp. ix-xiv. 

4 Apart from The Division of Labour (see infra, note 9), see the discussion of his lecture 
course on the family in Steven Lukes, Emile Durkheim (1973), Chap. 8. 

This seems inherent in some of the sub-types of his concept of “ traditional authority.” 
But, characteristically, Weber drew attention to a range of constitutive elements of 
communal relationships, and, in particular, to the place of coercion within them: see Economy 
and Society (1968), Vol. I, pp. 40-42. 

8 For an accessible treatment, see D. H. J. Morgan, Social Theory and the Family 
(1975), Chap. 1. l , 
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towards Parsonian sociology, many contemporary “ critical’? theorists have 
come to see the family as, in various ways, pathogenic.’ 

Some anthropologists, notably Malinowski, sounded early warning shots 
against such romantic conceptions of “ primitive” life.’ Some historians 
suggested that our “ organic ” conceptions of the past might need revision.® 
It is, however, only quite recently, with the development of new historical 
methods of reconstituting the past, that assumptions about the nature of 
family life in the past have come radically to be challenged, and the need 
arisen to contemplate substantial revision of our theories of the family, 
whatever the facts of contemporary family life might happen to be.?° 

In England, sociologists, historians and demographers, most notably 
Laslett, Hajnal and Wrigley, have made an important contribution to our 
understanding of marriage patterns, family and household size, infant and 
adult mortality, age of menarche, fertility, length of marriage and so on. 
The literature now provides considerable support for the view that a distinctive 
“ European marriage pattern ” stretches back well into the past—though how 
far back is still uncertain.1? It does seem reasonable to suppose, however, that 
well before the early modern period, the majority of households in England 
and in much of France were small and two-generational at most, and mar- 
riages late (except among the upper classes, where marriage alliances had 
political functions).1* Thus in terms of household size, the “ nuclear family ” 
is not a creature of modernity, nor can we simply assume that in the past 
families looked after the old, the sick, the crippled and the mad.14 

It is necessary to stress that this type of household may have been confined 
to, or dominant only in, North-western Europe. In the Pays d’Oc, multi- 
family households linked on the basis of fraternity may have been common 15; 
the Russian and Slavonic experience may also have been different.1® 





7 See Mark Poster, Critical Theory of the Family (1978); Morgan, op. cit. Chap. 4. 

See, e.g. the blistering introduction to Crime and Custom in Savage Society (1926). 
On the institution of marriage itself, see E. R. Leach, Rethinking Anthropology (1961), 
Chap. 4. 

9 Eileen Power offered a more careful appraisal of family relationships among different 
social groups long ago: see her lecture notes, Medieval Women (1975), posthumously 
edited by M. M. Postan. The conventional use of the term “ organic ’’ here should not, of 
course, be confused with Durkheim’s deliberate reversal of the traditional-modern 
distinction in De la division du travail social (1893; Eng. transl. 1933). 

0 See, e.g. Young and Willmott, The Symmetrical Family (1973); Oakley The Sociology 
of Housework (1974); Edgell, Middle Class Couples (1980). 

1 For the seminal literature, see P. Laslett, The World We Have Lost (1965); Laslett 
and Wall (eds.), op. cit.; J. Hajnal, “ European Marriage Patterns in Perspective ” in Glass 
and Eversley (eds.), Population in History (1965), pp. 101-143; E. A. Wrigley, ‘ Family 
Limitation in Pre-Industrial England ” (1966) XIX Econ.Hist.Rev. (2nd ser.) 82-109. 

12 See especially R. M. Smith “ Some Reflections on the Evidence for the Origins of 
the ‘European Marriage Pattern’ in England,” in Harris (ed.) The Sociology of the 
Family (1979), pp. 74-112. 

18 See Eileen Power, op. cit., pp. 38-40; C. N. L. Brooke, “ Marriage and Society in 
the Central Middle Ages,” in R. B. Outhwaite (ed.) Marriage and Society (1981), pp. 17-34. 

4 Laslett observes that “. .. mean household size remained fairly constant at 4-75 or a 
little under, from the earliest point for which we have found figures, until as late as 1901. 
There is no sign of the large, extended co-residential family group of the traditional 
peasant world giving way to the small, nuclear, conjugal household of modern industrial 
society.” “ England: The Household over Three Centuries,” in Laslett and Wall (eds.) 
op. cit. p. 126. 

15 The fréréche; see Jean-Louis Flandrin, Families in Former Times (1976; Eng. transl. 
1979), pp. 72-73, 83; Laslett, “ Introduction ” in Laslett and Wall (eds.), op. cit. pp. 30-31. 

6 A useful discussion of the Central European position can be found in Mitterauer and 
Sieder, The European Family (1982). Laslett’s ‘‘ Foreword ”? summarises the contrast with 
the British experience. For Russia, see ibid. p. 29. For the Serbian Zadruga, see Laslett, 
“ Introduction,” pp. 37-38 and Chaps. 14-16 in Laslett and Wall (eds.) op. cit. 
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These techniques of family reconstitution from parish records of baptism, 
marriage and death, poll tax returns, and other relatively “ hard ” sources, 
have enabled a powerful, if necessarily incomplete, statistical and demo- 
graphic picture of the past to be constructed. But it is important to underline 
a crucial point. Such data may enable us to conclude how certain processes 
of consumption, reproduction and possibly production were organised in the 
past; but this information about household composition must be supple- 
mented by information about the relationship between the domestic unit and 
the wider kinship group before we can make any useful statement about 
‘ families ” rather than “ households ” in the past. Jack Goody writes that 
the core of the problem here lies “‘.not at the level of smail family units but in 
the kind and degree of articulation of such units into larger kin-based struc- 
tures.” 17? As R. M. Smith has suggested, a preoccupation with statistics 
should not distract us from the need to “ detect the wider social structural 
features ” that sustained the European family.!8 Secondly, information about 
household:composition and marriage patterns does not in itself enable us to 
reconstitute the intersubjective relationships of families in past times, to 
capture the nature of affective and emotional relationships and so forth. 
Some influential studies of this kind have been undertaken in France and been 
widely read: most notably, Philippe Ariés’s study of parent-child relations 
under the Ancien Régime, Jean-Louis Flandrin’s study of family life in 
sixteenth to eighteenth-century France, and Emmanuel Le Roy Ladurie’s 
much acclaimed Montaillou.*4 In recent Anglo-American literature, Stone, 
Trumbach and Shorter have sought to trace the rise of affective relationships 
within families since the eighteenth century, though this work has been more 
successful in relation to élite families than the poor.” This has meant, in the 
words of Michael Anderson, the “ unequivocal demonstration of the natveté 
of what has previously been a number of well-established generalisations 
about family life.” 28 

One ambitious attempt to go further is the work of Alan Macfarlane, who 
has sought radically to reappraise our conceptions of what life was like in 
England as far back as the thirteenth century.24 Drawing upon the work of 
Maitland, among others, he argues that many contractarian features are 
visible very early in. relationships within small communities (and within 
families) © and he is consequently insistent that “ English Individualism ” 
must be seen as significantly predating the rise of capitalism in England, and 
the image of traditional, more organic, forms of social solidarity as an 
illusion. 

Cross-fertilisation between history and anthropology has been, as 





17 Ibid. p. 104. Goody stresses the importance of getting beyond thinking of the 
“ extended family ” as an “‘ undifferentiated commune ” (ibid. p. 119). 

18 Op. cit. p. 102. ` ' 

18'Centuries of Childhood (1962) (first published as L'enfant et la vie familiale sous 
P Ancien Régime (1960)). Further reference is to the Peregrine edition (1979). 

20 See supra, note 15. 

21 (1980) (first published as Montaillou: village occitan de 1294 a 1324 (1978)). For a 
criticism based upon Ladurie’s use of Jacques Fournier’s register, see (1979) 4 Social 
History 517-520. 

22 Lawrence Stone, The Family, Sex and Marriage in England 1500-1800 (1977): 
R. Trumbach, The Rise of the Egalitarian Family (1978); E. Shorter, The Making of the 
Modern Family (1976). See further Alan Macfarlane’s review of Stone in (1979) XVIII 
History and Theory 103-126. 

23: “ The Relevance of Family History,” in Harris (ed.) op. cit. p. 50. 

24 The Origins of English Individualism (1978). 

25 e.g. maintenance and retirement agreements: ibid. pp. 138-144. 
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Outhwaite observes, relatively limited,? which is perhaps surprising in view 
of the centrality of marriage and kinship relations in social anthropology. 
Apart from Macfarlane, Goody’s ambitious if not wholly convincing attempt 
to discern, across a wide historical and cross-cultural field, two basic patterns 
of marriage strategies, family organisation and inheritance patterns—the 
Eurasian and the African—with substantial homologies within each, is a 
rare exception.?? 

For more recent times, the new social history has begun to enrich our 
understanding of the values, behaviour and way of life of ordinary people and 
thereby, if often obliquely, offer some insight into the nature of family life in 
the past.28 This has been bolstered by increasing sophistication in techniques 
of historical reconstruction by means of oral accounts from survivors of the 
period in question.” Set alongside this work, and often combining some of 
these techniques with more traditional institutional history, we are acquiring 
a more complex understanding of the forces involved in the rise of the 
“ Welfare State ” and, to a limited extent, of its impact upon families.” 

The rise of feminism has clearly been a spur to an intensified study of 
women’s history, and a more careful study of the history of marriage.*! It has 
perhaps also made historians more sensitive to the social meanings of action 
and the subjectivities of people in the past, and especially of women,” an 
emphasis which can also be observed to some extent in contemporary socio- 
logical treatments of youth sub-cultures, which have a certain, if sometimes 
tangential, relevance to discussions of the family.** 


Ren 

28 * Introduction: Problems and Perspectives in the History of Marriage,” in Outhwaite 
(ed:) op. cit. p. 5. 

27 Production and Reproduction (1976); cf. Ann Whitehead, “ Review ” (1977) 9 and 10 
Critique of Anthropology 151-159. See also, now, Goody’s Cooking, Cuisine and Class 
(1982). 

28 A few pertinent examples are: E. P. Thompson, “The Grid of Inheritance ’’ in 
Goody, Thirsk, Thompson (eds.) Family and Inheritance (1976), pp. 328-360; N. Z. Davis, 
“ The reason of misrule,” Past and Present (1971), pp. 44-75; E. P. Thompson, “ ‘ Rough 
music ’: le charivari anglais ” (1972) Annales E.S.C. 285-312; S. P. Menefee, Wives For 
Sale (1981). On working-class culture, see Peter Stearns, “ The Effort at Continuity in 
Working-Class Culture ” (1980) Journal of Modern History 626-655; Clarke, Critcher and 
Johnson (eds.) Working Class Culture (1979). On reconstructing communities, see the 
discussion between Alan Macfarlane (1977) Social History 631-652 and C. J. Calhoun 
(1978) Social History 363-373. 
=` 29 See, e.g. Paul Thompson, The Edwardians (1977); of. Margery Spring Rice, Working- 

Class Wives (1939), which was a sociological inquiry into the health, living conditions and 
attitudes of working-class women that now constitutes a valuable historical document. 

30 Some examples are: Jane Lewis, The Politics of Motherhood (1981) and “ Women 
Between The Wars” in Gloversmith (ed.) Class, Culture and Social Change (1980), 
pp. 208-239; Hilary Land, “* The Family Wage ” (1980) 6 Feminist Review 55-77; Diana 
Gittins, Fair Sex (1982); Iris Minor, “ Working-Class Women and Matrimonial Law 
_ Reform, 1890-1914,” in Martin and Rubinstein (eds.), Ideology and the Labour Movement 
(1979), pp. 103-124. Good discussions of the contemporary position in the pivotal area of 
juvenile justice are June Thoburn, Captive Clients (1980); Howard Parker, Maggie 
Casburn and David Turnbull, Receiving Juvenile Justice (1981). 

81 A useful overview of work in the 1970s is Richard J. Evans, “ The History of 
European Women: A Critical Survey of Recent Research ” (1980) Journal of Modern 
History 656-675. See also Jane Lewis, “ Women, Lost and Found: The Jmpact of Femin- 
ism on History,” in Dale Spender (ed.) Men’s Studies Modified (1981), pp. 55-72. 

32 See especially Denise Riley, ‘‘‘ The Free Mothers’: Pronatalism and Working 
Women in Industry ” (1981) 11 History Workshop Journal 60-118; Luisa Passerini, ‘“ Work 
Ideology and Consensus under Italian Fascism ” (1978) 8 History Workshop Journal 
82-109. 

33 Stuart Hall and Tony Jefferson (eds.), Resistance Through Rituals (1975); Mike 
Brake, The Sociology of Youth Subcultures and Youth Subculture (1980). Historically, 
“ subjectivist ” social scientific movements (e.g. phenomenology and ethnomethodology) 
have also been influential. 
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Finally, one should mention the work of Michel Foucault and some of his 
associates like Jacques Donzelot %4; neither social nor intellectual history, nor 
‘sociology, Faucault’s work has undeniably established a definite, if frequently 
criticised, presence in a wide range of the human sciences, as has that of 
Donzelot in the field of the family.*® 

There is obviously enormous potential here for methodological disagree- 
ment, for debate about the relative merits of quantitative and interpretive 
data, and argument over the relationship between literary and ideographical 
sources and actual behaviour. There are also some important questions 
raised about the relationship between law, behaviour and social change. 
If lawyers today are sometimes critical of the assumptions and procedures 
employed by their specialist predecessors, historians and sociologists are not 
always so. A general point can be made at this stage. This burgeoning litera- © 
ture on the family (and I have said nothing about developmental or social 
psychology, psychoanalysis or historical geography) makes—or should 
miake—generalisation about “the family” highly suspect. We need to 
proceed with a certain degree of caution. 

The books reviewed here, Mount’s Subversive Family and Barrett and 
MclIntosh’s Anti-Social Family, are general works which draw, selectively, 
upon some of the aforementioned material. Mount is a journalist who is now 
Policy Advisor to Mrs. Thatcher; his book is intended for the general reader. 
Barrett and MclIntosh ‘are ‘sociologists and well known in the women’s 
movement; their book is best described as aimed at a general Left-wing 
readership—they write as socialists for socialists. The strength of both books 
is that they present clear and definite views of what the family is, has been, 
and how family policy should develop in the future: Equally, I shall argue, 
these qualities constitute their weaknesses. 

Mount begins with a flourish which is worth quoting in full: “‘ ‘The family 
is a subversive organisation. In fact, it is thé ultimate and only cónsistently 
subversive organisation. Only the family has continued throughout history 
and still continues to undermine the State. The family is the enduring per- 
manent enemy of all hierarchies, churches and ideologies. Not only dictators, 
bishops anid commissars but also humble parish priests and café intellectuals 
find themselves repeatedly coming up against the stony hostility of the family 
and its determination to resist interference to the last” (p. 1). The family 
offers a “ private space for the individual ” (p. 2). “ Only the family ” consti- 
tutes the “ centre of worldly goods and attachments ° which stands “ mutin- 
ously opposed to the ‘ renouncing and following ’ demanded by religious and 
revolutionary and statist movements ”’ (p. 3). “ The family ” here means in 
essence the nuclear family—the small family household of parents and 
children—and this form of family “ is a biologically derived way of living 


34 Less well known in England but prominent in France is Gilles Deleuze: see especially 
Deleuze and Guattari, Anti-Oedipus (1972; Eng. transi., 1977). There is a tendency in 
England to exaggerate Foucault's originality or oddity, and to ignore the influence of his 
teachers—especially Jean Hyppolite, Gaston Bachelard and Georges Canguilhem, whose 
On the Normal and the Pathological (1966; Eng. transl. 1978) is a useful key for decoding 
Foucault. For references to some of Foucault’s work, see infra, notes 45, 77, 78. Extensive 
bibliographies of Foucault’s work and work on Foucault can be found in Sheridan, 
Michel Foucault (1980); Llobera (1970) 13 and 14 Critique of Anthropology 139-144. 

35 See The Policing of Families (1977; Eng. transl. 1979). For early appraisals, see 
Hodges and Hussain, ‘‘ La Police des Familles ” (1979) 5 Ideology and Consciousness 
87-123; Scott, “ The history of the family as an affective unit ”?” (1979) 4 Social History 
509-516. Donzelot’s other writings available in translation are: ‘“‘ An Antisociology,”’ 
Semiotexte (Vol. II, No. 3, 1977), pp. 27-44; “ Pleasure in Work ” (1981-82) 9 I. & C. 
3-28; “ The Poverty of Political Culture ” (1979) 5 Ideology and Consciousness 73-86. 
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which comes naturally to us and which generates an emotional force of 
enduring and unquenchable power ” (p. 64). From this it follows that “ the 
way most people live today [/.e. presumably in nuclear families] is the way 
most people have always preferred to live when they had the chance ” (p. 153). 
And; as the argument is developed, it appears that this family is essentially 
the working-class family: “ the condescending attitude [of élitists] provokes 
the ordinary family to a kind of underground rebellion ” (p. 162). This is why, 
Mount tells us, he “ speaks of the family’s permanent revolution against the 
State, and of the working-class family as the only true revolutionary class.” 

Echoing Marx—or Disraeli?—Mount concludes that there is an “ un- 
declared war” between, in effect, two classes, the élitists, intruders and 
helpers—the “‘ overclass””—and the “‘ underclass,” “ bossed, gulled and harried, 
intermittently aware of its situation and resentful.” In a fine piece of rolling- 
backery, we are told that ‘‘ Domain-consciousness . . . is growing. The Visitor 
is being made to feel unwelcome. His or her claim to moral superiority is 
being disputed. What few have yet grasped is that the working class is the 
true defender of liberty and privacy, because it has no ulterior motive ” 
(p. 174, 175). 

By contrast, The Anti-Social Family represents that brand of post-theoretical 
socialism which seeks to develop concrete socialist strategies for change, for 
today rather than for The Conjuncture. While their prescriptions are largely 
totally opposed to Mount’s, their analysis of the family converges in places. 
It is well to begin, however, by noting that while Mount’s approach is essen- 
tialist and continuist—his ‘‘ Family ” transcends time and place, and, in that 
sense, history—Barrett and McIntosh reject such transcendentalism: * ... the 
currently dominant model of the family is not timeless and culture-free ” but 
is a model which “ reflects a form of family characteristic of the nineteenth- 
century bourgeoisie ” (p. 33). “. . . It is unclear what the essence of ‘ the 
family ’ would be if we tried to define it as a universal ” (p. 39). Throughout 
they insist that the family is a “ slippery phenomenon ” (p. 7). Two main 
usages are suggested: first, as a social and economic institution, but one 
which today is less prevalent than is often assumed by policymakers, etc.; 
secondly, “ family ” functions as an ideology, one so pervasive that we can 
speak of the “ familial character of society ” (p. 8). 

That said, they identify their main task as being to come to grips with the 
family. Rather than simply denouncing the family, socialists must try to 
` understand the nature of its appeal and develop realistic ways of change. But 
what is wrong with the family ? The family is anti-social in fostering private, 
exclusive, selfish forms of human relationships, at the expense of more open, 
flexible, sharing, non-sexist social relationships in which individuals can 
develop their personalities in a freer and truer way: “ As a bastion against a 
bleak society [the family] has made that society bleak. It is indeed a major 
agency for caring, but in monopolising care it has made it harder to under- 
take other forms of care. It is indeed a unit of sharing; but in demanding 
sharing within it has made other relations tend to become more mercenary. 
It is indeed a place of intimacy, but in privileging the intimacy of close kin it 
has made the outside world cold and friendless, and made it harder to sustain 
relations of security and trust except with kin. Caring, sharing and loving 
would be more widespread if the family did not claim them for its own” 
(p. 80). 

First, the family is “ anti-social ” with regard to inheritance. Families 
transmit class positions and wealth, and thereby perpetuate class divisions: 
“the family embodies the principle of selfishness, exclusion and pursuit of 
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private interest and contravenes those of altruism, community and pursuit of 
the public good ” (p. 47). Secondly, the family is the crucial unit in the (Con- 
servative) politics of self-help. “. . . in practice the unit of self-support is not 
the individual but the family ” (p. 47). This leads to a “ defence of paternal 
as against social responsibility and authority ” (p. 48). Paternal because the 
self-supporting family is a patriarchal one: “‘ the idea of the “family wage ” is 
deeply embedded in conservative thought ” and “ the idea of being a provider 
has also become a cherished element of male working-class self-esteem ” 
(pp. 48, 49). 

They see this attitude as having a number of “ pernicious effects ” (p. 50). 
Children are thought of as private possessions of their parents, who decide 
how many to have, and when, and how the children should be brought up. 
The very intimacy and obsessional quality of parent-child relationships means 
that “ it is not surprising that the explanation of individual troubles should 
be sought in the constellation of the immediate family ” (p. 50). Moreover, 
the enclosed family, where one parent is mainly responsible for child-rearing, 
tends to produce “ a highly individualistic personality structure ” (p. 51) and 
generates a need to form “‘ intimate one-to-one ties ” to the exclusion of “a 
more diffused bond to a wider group, a tendency to go it alone as an individual 
and a lack of concern for group support and approval or group interests ” 
(p. 52). 

Thirdly, this family form is patriarchal and oppresses many women. “ Mar- 
riage is a form that is sanctified by tradition, not justified by rational social 
debate. The tradition is one that carries with it the whole historical baggage 
of male power and patriarchal authority ” (p. 55). When related to the notion 
of privacy associated with the family, marriage can become a trap or prison, 
and a dangerous, violent one at that. Marriage involves “ the coercion of 
privacy ” (p. 59), the intense and lonely drudgery of housework, and the 
“ tyranny of motherhood ” (p. 61). In the isolated private family, motherhood 
“ becomes a burden in itself and also a major means by which women become 
trapped in the home ” (p. 62). 

Fourthly, the family affects the social construction of sexuality in an 
asymmetrical way. “‘ Women are no longer expected to be chaste, but sex is 
still on men’s terms ” (p. 74). “ Women’s main concern must always be not 
with what they want themselves, but with how to strike just the right balance 
in attracting men ” (p. 74). In negotiating the shifting boundary between 
virgin and whore, madonna and magdalen, drag or slag “. .. our unbalanced 
pattern of sexuality is also an integral part of a thriving marriage system that 
still enshrines male power and female dependence. Until that form of family 
disappears, sexual enjoyment will continue to be a-male privilege and it will 
continue to take the form of sexual possession ” (p. 75). Moreover, they see 
a link between the family and the “ predatory, dehumanised male sexuality ” 
which prevails outside it (prostitution, pornography, the male gay scene, etc.) 
“, . . it is precisely the oppressive and unbalanced nature of the family that 
creates the kind of sexuality that exists outside. Confining sex within marriage 
is not the answer to the problem; at the social level it is itself the cause of the 
problem ” (p. 76). 


The Family Past and Present 


Comparison—or the search for similarity and difference—is a major 
ambition of many human sciences. Beyond narrative or ethnography, it is 
comparison which makes the enterprise worth while, which enables us to 
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learn something of value, and, perhaps, to understand ourselves.** The 
problem of course is how to compare, because comparison raises the question 
of how much must go into it. At what point can a “ fact ” be abstracted from 
its context, or, perhaps more precisely, how can one divide up the entire 
socio-cultural setting of a fact into necessary context on the one hand and 
more dispensable background on the other? Here we can only echo the 
warning of E. P. Thompson: “ The increasing tendency to abstract some 
anthropological or sociological finding from its context, and to flourish it 
around as if it was possessed of some intrinsic value as a typological fact 
about all human societies is actively injurious to history ” (one might add, to 
sociology and anthropology as well).37 

With these reservations, certain sociological tools can assist in providing 
some framework for the comparative exercise, for all the care with which they 
need to be used. First, we can consider the family in terms of the jobs or tasks 
it discharges, the activities in which it engages in the process of survival and 
living from day to day. Michael Mitterauer and Reinhard Sieder suggest that, 
in an unidirectional manner, the family has been “ relieved ” of a range of tasks 
or functions it formerly discharged.** In earliest times, they argue, the family 
had to discharge religious, judicial, protective, economic, reproductive, 
socialising and cultural functions. Many of these have today been relocated, 
dispersed among Church, State, workplace and school (in functionalist terms, 
one would say that a range of differentiated sub-systems now discharge 
these functions). The modern family is now primarily concerned with fostering 
affective relationships and with some stages (the “ primary ” phase) of the 
socialisation process. Of course, a history of the family conceived in terms of 
a reduction of functions must be underwritten by an important caveat, which 
relates to the way the word family is being used here. “ The main changes that 
have occurred do not centre upon the emergence of the ‘ elementary family ’ 
out of‘ extended kin groups,’ for small domestic groups are virtually universal. 
‘ They concern the disappearance of many functions of the wider ties of 
kinship, especially those centring on kin groups such as clans, lineages and 
kindreds. The ties may continue (as in the case of a Scottish clan) but the 
functions radically alter with the proliferation of other institutional structures 
that take over many of their jobs. It is the process whereby kinship relations 
shrink, largely but not entirely, to the compass of a man’s family of birth 
and family of marriage... .”’ 8 . 

Of course, these changes should not be thought of simply in terms of the 
redistribution of certain timeless and unaltered functions. The relations 
between functions, and the structures within which they are discharged, are of 
equal importance. But this does provide one simple way to begin to think 
about the socio-cultural milieu in which families in past times lived which is 
essential to the comparative project. 

A second factor to be kept in play when comparing past and present is the 
developmental cycle of the family. The modern cycle can be represented as 
follows, in six phases: (i) a young married couple without children; (ii) a 
married couple with children of pre-school age; (iii) a married couple with 
children of pre-adolescent age; (iv) a married couple with adolescent children; 





86 Zygmunt Bauman, Hermeneutics and the Social Sciences (1978), Chap. 9. 

37 « Anthropology and the Discipline of Historical Context,” Midland History (1972), 
p. 43. 

38 Op. cit. p. 72. 

39 Jack Goody, "“ The Evolution of the Family,” in Laslett and Wall (eds.), op. cit. 
p. 119. 
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(v) parents living alone after the children have left (the empty nest); (vi) a 
surviving parent living alone in the home or with one of the children. Clearly, 
in the simplest terms, not all of these stages could be viewed as significant or 
as part of the developmental cycle of families of past times. For example, for 
most families, the distinction between phases (ii) and (iii) did not exist.” 

In different ways, Mount and Barrett and McIntosh examine the history of 
the family or interpretations of its history in order to assess its present 
character and future possibilities. Indeed, it is no exaggeration to say that 
Mount’s whole argument rests upon a particular view of this history, which, 
as the preceding extracts have indicated, can be summarised as a radically 
continuist reading: no change. By contrast, Barrett and McIntosh argue in 
historicist terms: the modern family form and the ideology which encompasses 
it is bourgeois in character, and thus, whatever the precise chronology, belongs 
to a determinate historical stage of development. This no doubt accounts for 
the fact that Mount concentrates upon “ the distant past,” seeking to show 
that what we find there is not significantly different from what we would find 
today, while Barrett and McIntosh focus upon interpretations of the evolution’ 
of the contemporary family. It is thus necessary to consider their treatment of 
the literature separately, and since Mount is concerned with earlier times, it 
will be convenient to deal with him first. 

Mount deploys a wide range of literary evidence, diaries, letters and so on 
in order to show how ordinary people felt about the family in the past. The 
centrepiece of his argument is the work carried out by Laslett and his associ- 
ates.41 Mount equates household composition and nuclear family, without 
the qualifications to which I have already referred.*2 His most general argu- 
ment is that the nuclear family is what, biologically, ordinary people would 
choose where conditions permit. If this is true, and a serious argument, it is 
necessary to offer some explanation to show why conditions did not permit 
elsewhere. It is at least to be noted that the argument can be put the other way 
round, to the effect that it was because conditions were difficult that large 
family households could not be sustained in Western Europe.*? More broadly, 
what can be made of connections between production relations and kinship 
relations or family structure? What “ conditions ” influenced the fact that 
upper-class households in medieval England tended to be large and more 
“ extensive ” than others? What of Goody’s observations that “. . . in differ- 
entiated societies larger households (consisting of kin plus non-kin) generally 
occur among the richer individuals, whether peasants or nobility? ae 

Having established his bridgehead in the nuclear family-household size 
equation, Mount’s strategy is to launch swashbuckling attacks upon a number 








40 This formulation is derived from Mitterauer and Sieder, op. cit. Chap. 3. With 
regard to the related, and equally serviceable, comparative tool of rites de passage, see the 
analysis of contemporary perceptions by Musgrove and Middleton: “ Rites of Passage and 
the Meaning of Age ” (1981) 32 British Journal of Sociology 39-55. 

41 See supra, note 11. 

42 See S.F., Chap. 4. 

43 In East Anglia in the thirteenth and fourteenth century “. . . the bulk of the popu- 
lation were so land deficient that union of kin was impracticable as a solution to their 
economic deficiencies. The dilemma was resolved by the establishment of small nuclear 
families in which male and indeed female children did not remain long within the natal 
home...’ R. M. Smith, op. cit. p. 99. There are tremendous difficulties in relating cross- 
culturally environmental conditions, kinship structures and relations of production, 
which pose particular problems for Marxian theories: an interesting treatment is Godelier, 
Perspectives in Marxist Anthropology (1973; Eng. transl. 1977). For different evaluations, 
see Augé, The Anthropological Circle (1979; Eng. transl. 1982), pp. 65-77; Maurice Bloch, 
op. cit. pp. 150-172. 

44 « Evolution of the- Family ” loc. cit. p. 122. 
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of myths perpetrated by deluded historians about the family in past times. Thè 
main myths to be savaged are the myth of the indifferent mother, the myth 
that marriage for love is a modern invention, the myth that romantic love was 
the invention of the troubadours. To refute these myths, he produces examples 
to'show that mothers did care about their children (and were upset when they 
died); that people have always married for love, often at considerable cost and 
despite all kinds of attempts to prevent them, and that romantic love—or 
sexual passion—goes back as long as we can remember or recover. This has 
gone on despite all attempts by Church and State to curb, conmo or interfere 
with marriage and the family. 

If only the archive was so simple. Take love and the family. Here, Mount 
goes back to ancient times, where most of our sources are literary. But what 
do the Greeks tell us? Sappho may have written love poetry: she gave her 
name to a metre, her island’s to something else. The “ theft ” of Briseis made 
Achilles sulk; the death of Patroclus brought him from his tent. What, one 
might ask, is the most recurrent love-or erotic theme in classical pastoral 
poetry? 

Roman literary (or élite) sensibilities were different, but I do not see how 
Catullus, Propertius, never mind Horace, can be called in aid, and as for 
Ovid—whose work represents the aesthetic and thematic climax of the 
Romans in love—one must ask why he was relegated to Tomi. Mount seems 
to ignore the perfectly serious idea that love, sex and sexuality are not neces- 
sarily the same thing and that the last can be considered a modern invention. 
Foucault, for example, draws a contrast between an ars erotica and a scientia 
sexualis, and observes that the discourse of sex “. . . is no longer a question of 
simply saying what was done—the sexual act—and how it was done; but.of 
reconstructing, in and around the act, the thoughts that recapitulated it, the 
obsessions that accompanied it, the images, desires, modulations, and quality 
of the pleasure that animated it.” 45 

If we consider the issue of love and marriage, it must first be observed that 
this splits into three distinct questions. First, to what extent was love the 
motive for a particular marriage? Secondly; to what extent, and by whom, 
were attempts made to curb love matches? Thirdly, to what extent was love 
within marriage seen as something to be curbed and kept under control, from 
outside if need be? _ 

On the first point, and without prejudicing my subsequent, more general 
remarks, there is considerable evidence to show that love has played a role in 
partner choice (and in sustaining marital relationships) over a very long 
period in England. Plenty of evidence can be found which suggests that 
“ arranged marriages ” or marriages for money have long been the subject of 
disapproval. The letters of Dorothy Osborne to William Temple can serve as 
eloquent (if relatively “‘ top family ”) testimony for the place of love from 
long ago.*® I do not quite see how a love letter from Henry VIII to Anne 





45 History of Sexuality Vol. 1: Introduction (1979), p. 63. 

46 See E. A. Parry (ed.), Letters from Dorothy Osborne to Sir William Temple, 1652-54 
(1914). There is a considerable historical debate about arranged marriages. Miriam Slater 
has argued that “‘. . . romantic involvement was not ordinarily a high priority in arranged 
marriage and that subsequent family solidarity, though quite real, was not necessarily 
based on love and affection, but rather on need,” and observes that “ with the exception 
of orphaned heiresses who had reached maturity and gained control of their inheritance, 
only widows were.in a position to choose a marriage partner on the basis of romantic 
inclination.” “ The Weightiest Business: Marriage in an Upper-Gentry Family in Seven- 
teenth Century England,” Past and Present (1976), pp. 26, 51. Slater has been accused of 
exaggerating—see Mendelson, Past and Present (1979), pp. 126-135, but note Slater’s 
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Boleyn supports Mount’s argument, since its author was the nearest we get to 
“ the State ” in sixteenth-century England, but this is perhaps a debating 
point. More seriously, what is to be made of the commonly attested high 
remarriage rates, especially in medieval and early modern England,*’ or 
of the phenomenon sometimes called “ contrapuntal” marriage? 48 A 
process of falling in love again . . . and again? The practical reasons for such 
strategies are obvious. But can we readily distinguish the norm (in a cultural 
rather than a statistical sense) from the exception? 

Control of marriage formation is a rather complex matter when we look 
back into the past, and its recurrent themes cannot neatly be squeezed into a 
confrontation between State and family or family and Church. In feudal 
marriages, for example, Lords and the Crown had financial interests; the 
Church was responsible both for defining what were permitted unions and for 
establishing the rules for marriage formation. Parents had an interest, among 
other things, in ensuring satisfactory transmission of the family property. 
Evidence from England and France suggests that parental control over 
marriage of minors was a particularly recurrent theme, where parents, often 
in alliance with the secular authorities, clashed with the Church. Thus Keith 
Thomas writes: “ Only in 1753 did Hardwicke’s Marriage Act nullify mar- 
riages made by teenagers without parental consent. Until then the ancient 
clerical doctrine that it was better to marry than to burn repeatedly triumphed 
over the desire of parents to control their offspring and safeguard their 
inheritances.” 4° 

So far as control of marital relations is concerned, Mount is correct to draw 
attention to the way in which the Catholic Church condemned “* immoderate 
affection ” in marriage, though it is interesting to note that Flandrin goes so 
far as to suggest that “‘ all societies—with the exception of our own, in which 
the intermediary structures have disappeared, leaving the State and the 
conjugal nucleus face to face—have distrusted the excessive love of married 
couples for one another because it risks making them forget their other social 
obligations,’’®° and concludes from an illuminating discussion of confessional 
manuals that ‘“‘ it would seem. . . that, far from uniting the family, affection 
and sentimental attachments were suspected of provoking all kinds of 
disorders.” 51 

Of course, one cannot simply assume that people complied with the 
strictures of their priests, or that the normative system of sentiments contained 
in these manuals corresponded to the pattern of affective relationships within 





“ Rejoinder,” ibid. pp. 136-140. One problem here is what “‘ arranged marriage ”?” means: 
no doubt many families took heed of contemporary advice that there was ‘“‘ great reason 
to have a mutual liking at first, lest there be perpetual dislike ” (quoted in Mendelson, 
op. cit. p. 126). 

47 See Laslett, The World We Have Lost, pp. 103-105; Houston and Smith, “ A new 
approach to family history?’ History Workshop Journal (1982), pp. 123-124 and the 
references cited therein. 

48 R, M. Smith, “ Reflections . . .”’ Joc. cit., pp. 94-95: “. . . a pattern of widows 
marrying somewhat younger men who in their turn marry younger women on outliving 
their first wives.” 

49 « Age and Authority in Early Modern England ” (1976) 62 Proceedings. of the 
British Academy 227; cf. Flandrin, op. cit. pp. 130-136. For some of the background to 
Lord Hardwicke’s Act, see R. L. Brown, “ Fleet Marriages,” in Outhwaite (ed.) op. cit. 
pp. 133, 136. Miriam Slater observes that “‘. . . these relationships were ‘secret’ and 
clandestine precisely because they ran counter to prevailing expectations, values and 
norms ” (“ Rejoinder,” p. 139). 

50 Op. cit., pp. 164-165. 

51 Ibid. p. 135. 
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families. Flandrin himself continually reminds the reader that such evidence 
may point only to the morality of the confessors themselves. It is necessary, 
at very least, to consider confession from a sociological point of view before 
reaching any broader conclusions.®? But Flandrin suggests that similar mental 
attitudes may have existed among “ the common people,” 53 while noting, at 
the same time, that English puritans were more insistent on “ married love as 
a duty.” 54 

Ordinary people’s attitudes may also be inferred, to some extent, from 
various ritual forms of “ community policing ”—the charivari, rough music— 
which presumably encoded in some way the normative systems which 
governed the lives of ordinary people.55 Flandrin finds evidence of this 
especially in relation to the authority of the husband over the wife, observing 
that “ Traditional society gave him the means to impose his will, but also 
demanded that he did impose it.” 58 

Next, consider the argument about parent-child relationships. No account 
is taken of the fact that children spend much longer periods in the “ nuclear 
family ” today than in the past, or at any rate, that this is especially true of 
children in the lower classes, upon whom Mount lavishes so much affection.5” 
Compare these words written in 1623: “ The wise parent driveth him out at 
doors, sendeth him forth to school, bindeth him apprentice . . . or boardeth 
him abroad, where he seeth him but seldom.” 58 The seminal work of Philippe 
Ariés °° is much pilloried by Mount. Yet Ariés’s summary still seems the 
more plausible: “. . . real ties such as the apprenticeship of children loosened 
the emotional bond between parents and children... Medieval civilisation... 
had no idea of education. Nowadays our society depends, and knows that it 
depends, on the success of its educational system. . . . New sciences . . . devote 
themselves to the problem of childhood, and their findings are transmitted to 
parents by way of mass popular literature.°° Our world' is obsessed by the 
physical, moral and sexual problems of children. This preoccupation was 
unknown to medieval civilisation, because there was no problem for the 
Middle Ages. .. .” 81 It is all very well for Mount to invoke Laslett to claim 
that “it simply is not true that . . . marriage could not last long enough to 
provide the basis for family life or to ‘ socialise’ the child ” (p. 220); the 
point is that children spent much less time at home, and that the bonds 
formed may often have been different in character from what is experienced 
as typical today.®* Once again, Mount fails to reconstruct the broader milieu 
within which people grew up and oversimplifies as a result. 


52 See now Mike Hepworth and Bryan S. Turner, Confession (1982), especially Chaps. 2 
and 3. 

53 Op. cit. p. 165. 

54 Ibid. p. 166. But for a firm warning against assuming a radical discontinuity between 
Catholic and Puritan attitudes, see Kathleen M. Davies, * Continuity and Change in 
Literary Advice on Marriage,” Outhwaite (ed.), op. cit. pp. 58—80. 

55 Cf. Flandrin, op. cit. p. 122; and see supra, note 28, 

56 Op. cit. p. 123. 

57 Eileen Power, Medieval Women (1975), pp. 57-8, stressing that this applied to girls 
as well as boys. For a modern survey, see Richard Wall, “ The Age at Leaving Home ”’ 
(1978) Journal of Family History 200. 

58 Quoted in Keith Thomas, ‘ Age and Authority. . .,” loc. cit. p. 216. 

® See supra, note 19. 

80 Aimed, of course, especially at women. A good example is the dissemination of 
Bowlby’s work: see the Birmingham Feminist History Group’s “ Feminism As Femininity 
in the Nineteen-Fifties ? ” (1979) 3 Feminist Review 48-65 ; Diana Gittins, op. cit. pp. 55-57, 
considers the significant rise of mass circulation women’s magazines. 

81 Op. cit. p. 395. 

62 Thus Laslett observes that Mitterauer and Sieder’s discussion of the developmental 
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It is now necessary to comment more broadly upon the significance of 
Mount’s findings. His attempts to explode various myths about the family 
amount to this, In the past, people have always felt strong sexual passions. 
These passions have sometimes been expressed in terms of a code of love, 
inside or outside of marriage. Some people have always married “ because 
of” or “ for” love. Some people have always cared about their children. 
But this does not in any way demonstrate that the psycho-social reality 
which we call today’s family was present in former times. There is no reason 
to suppose that the discrete elements which Mount investigates have been 
combined throughout history into the same ensemble of affects and 
sensibilities. 

Mount’s approach obscures what could be called the semantic logic of 
marriage ®* and confuses motives for particular marriage formations (why 
marry him or her?) with broader questions about the changing cultural logic 
of marriage alliance strategies (when to marry, and why, what kind of change 
in life marriage is expected to bring for men and women) and relatedly but 
more broadly still, with the relationship between marriage’ strategies and 
family organisation and activities. (Will a new household be formed? Where? 
What impact will this have upon the households from which the marriage 
partners come if marriage involves the departure of one or both of the spouses 
from their pre-marriage households? And what will the new family do, 
which will obviously be relevant to choice of partner and timing of marriage.) 

Love as a motive for marriage cannot be isolated from the socio-cultural 
system which determines the encoding of affects and drives. It is useless to 
abstract it from the systemic field of marriage opportunities and possibilities, 
and from a repertoire of practices inscribed at the level of the local or wider 
society: of exogamiy, hypergamy, virilocality and their opposites, conceived 
of not as severable transcultural variables but as elements in a complex of 
practices and norms, the origin of which, in any kind of stratified society, 
cannot simply be ascribed to the State or Church.® Similarly, the same 
complex relation between elements of the code and the wider socio-cultural ` 
environment arise in terms of inter-spousal mutual evaluation.® 

Subject to this, it must be noted that “ love ” can be the motive for marriage, 
whatever form the family takes. Marriage formation and family organisation 


S 
cycle (see supra, note 40) demonstrates “. . . that the Oedipus phenomenon cannot be 
called a human universal, but belongs historically to the imperial Vienna where Sigmund 
Freud himself resided ” (p. viii); of. the early debate between Malinowski and Ernest 
Jones on this point, considered by Rosalind Coward, “ On the Universality of the Oedipus 
Complex ” (1980) 15 Critique of Anthropology 5-28. 

63 Cf. J. L. Comaroff, “ Introduction,” in Comaroff (ed.) The Meaning of Marriage 
Payments (1980), p. 36. 

64 Cf. the intricate treatment of “ matrimonial strategies and social reproduction ” in 
Pierre Bourdieu, Outline of a Theory of Practice (1972; Eng. transl. 1977), pp. 58-71, 
which has implications far beyond rank societies like Kabylia which constitutes the 
ethnographic basis of this work. 

65 Iris Minor suggests that, among the late nineteenth-century working-class, “... a 
‘ good husband ’ was regarded as being simply the man who gave his wife a regular sum of 
money for housekeeping.” ‘‘. . . regularity of the sum was . . . more crucial than its total...” 
Secondly, a ‘‘ good husband ” was one who “ never laid a finger on the children ” regard- 
less of whether he beat his wife (op. cit. p. 115). Diana-Gittins, for the inter-war years, 
records rather different evaluations of husbands by wives: op. cit., Dp. 125-156. In this 
context, Paul Thompson’s observation that “, . . in the privacy of their homes many 
working-class husbands ignored the conventional prohibitions imposed by a male- 
dominated society. For probably a quarter, marriage could be described as a partnership ”’ 
(op. cit. p. 85) is at least interesting. Inevitably it is difficult to obtain comparable evidence 
from longer ago, especially for “ ordinary people.” 
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are not at all reducible to each other—they are not the same thing but exist in 
a relationship. Obviously, marriage age affects the possibilities of co-residence 
and separate household formation, though it does not determine the form they 
will take. Length of marriage affects the possibilities which family life can 
take. Marriage motives may affect through time the social distribution of 
property. But the nature of post-marriage relations with the wider kin is 
crucials and here considerable variation is observable, as with another 
important marriage-family link, the range in systems of marriage payments, 
which by definition will often transcend immediate spousal relations.8? 
Barrett and McIntosh are less concerned with the longer-run history of the 
family, but do consider contemporary writings of Christopher Lasch ®8 and 
- Jacques Donzelot,®° which delineate and evaluate transformations which have 
taken place over the last century or so in relations between family, State and 
society. The argument of these two writers is to a limited extent the same: 
both posit a transformation from an authoritarian, patriarchal family to a 
“ policed ” family, in which many functions have been usurped by “the 
State’: a shift from government through the family (the authority of the 
father) to government of the family by means of Welfare State systems, 
juvenile justice, etc. Social work agencies cluster around the family, cajoling, 
advising, educating: a “‘ tutelary authority ” of professionals, focuses upon a 
“ privileged target ”—the pathology of children. All these interventions occur 
with children in mind, and Donzelot argues that this is achieved with the aid 
of the mother, especially in the form of an alliance between doctors and 
mothers. “ A paradoxical result of the liberalisation of the family, of the 
emergence of children’s rights, of a rebalancing of the man—woman relation- 
ship: the more these rights are proclaimed, the more the stranglehold of a 
tutelary authority tightens around the poor family. In this system, family 
patriarchalism is destroyed only at the cost of a patriarchy of the State.” 7! 
As Barrett and McIntosh observe, “‘ Donzelot regards the modern family 
as * pathological °: with its saturation by hygienic, psychological, and pedago- 
gical norms, it becomes harder to distinguish the family from the disciplinary 
continuum of the social apparatus ” (p. 104). Lasch offers a not dissimilar 
analysis. ‘‘ Lasch conceives of the family as a mediator—indeed a buffer— 
between the individual and society, and as it is weakened so we lose the 
restraint but also the idealism it engendered. We become vulnerable to new 
forms of domination—those of consumerism and the State” (p. 113). As 
Lasch writes: “ Enlightened opinion now identified itself with the medical- 
isation of society: the substitution of medical and psychiatric authority for 
the authority of parents, priests and lawgivers, now condemned as represen- 
tatives of discredited authoritarian modes of discipline ” (quoted p. 117). 
Barrett and McIntosh are highly critical of Lasch’s general argument. 
First, they object to the “‘ essentialist ” treatment of the family in Lasch (it is 
unclear whether they think Donzelot commits the same offence). Secondly, 





66 Thus Miriam Slater writes of seventeenth-century upper-class marriage: ‘‘ Marriage 
increased one’s contact with a whole range of social interactions which were only partially 
experienced by those adults who were unmarried, and who therefore were limited to 
operating through their family of origin,” op. cit. p. 54. 

87 See Comaroff, op. cit. especially pp. 40-41. Cf. Outhwaite, op. cit. p. 14 on the 
question of dowries. 

88 Haven in a Heartless World (1977); The Culture of Narcissism (1979). 

88 The Policing of Families: see supra, note 35. 

70 Cf. Flandrin, op. cit. pp. 118-145. 

71 Policing ..., p. 103. 


May 1983] REVIEWS 377 


both Lasch and Donzelot are accused of mourning the passing of patriarchal 
authority: “ It is the abrogation of the rights of the father, not those of the 
child, that draws forth their critique of juvenile courts ” (p. 118). 

But the nub of the criticism of Lasch concerns his conception of the State. 
Here their argument is explicitly socialist. “‘ [Lasch] rightly sees the capitalist 
State, and the agencies and ideologies of welfarism within it, as motivated by 
the need to secure social control as well as promote consumerism. Yet he. 
ignores an important contradiction in the constitution of the Welfare State: 
that it also represents an achievement of working-class struggle and a degree 
of collectivisation of care. As socialists we would want to argue for increased 
social responsibility for the care and socialisation of children, but to Lasch it 
is a matter for regret that these functions have slipped from the grip of the 
individualist family ” (pp. 118-119). 

The specific discussion of Donzelot is justifiably more circumspect. Indeed, 
they commend his “ insistence upon the distinction between the family as a 
protagonist and the diffusion of familialism in the sphere of the social” 
(p. 99). But, beyond the criticisms already mentioned, their criticism seems to 
amount, without much explication, to the fact that “ the question of agency 
is in fact the central refusal of Donzelot’s text ” (p. 102) and dismiss as “a 
fruitless contradiction in terms ” (p. 103) the notion of a “ non-intentional 
strategy ” which Athar Hussain and Jill Hodges employ in their early com- 
mentary on Donzelot.” 

I would not altogether dissent from their symptomatic reading of Donzelot, 
but his wistful patriarchal resonances can be expunged if need be; they are 
peripheral to the more cogent parts of his analysis. As for agency, how its 
“ refusal ” constitutes a criticism is not made clear. I assume that this point 
is made because The Anti-Social Family is cast, as a whole, in terms of what 
can and needs to be done, and how individuals and groups can move forward. 
Donzelot has deliberately written a history that is not couched in terms of 
volitional actors, that is not a chronicle of the formulation of goals, the 
frustration of objectives, and the “ unintended consequences of human 
action.” As a history without a subject, as a history of process, it runs the 
risk, as does much of Foucault’s work, of erasing completely the role of 
human agency in history; but unless we approach it and condemn it as 
defective histoire totale, it has much to contribute in terms of our under- 
standing of the “ iron cages ” which variously entrap us at different times. 
There is, for example, a difference between domination by experts and being 
enveloped by expertise. The work of Donzelot and Foucault, partly because 
of its neglect of agency, and partly because of its preoccupation with dis- 
course, is weak in explanatory power when it comes to the question of 
change. Things tend to “arise” at different times, and for no obvious 
reason, beyond congenial conditions of possibility. But there is more to 
understanding societies than specifying mechanisms of change. 


The Public and the Private 


Both books reviewed here work with a distinction between the public and 
the private; both are contrastive, seeing the family in relation to something 
outside it. Mount uses the distinction in a characteristically continuist way, 
dispatching myths of primitive communism with the remark that “... we can 
at least be sure that, with us, there Aas always been a distinction between 
public and private ” (p. 241). Obviously, one does not need to be a rabid 


a 
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individualist to acknowledge that there is a difference between self and other, 
and often between us and them. But the division between public and private, 
the lines of demarcation and the meaning of such demarcation, have shifted 
throughout history. State and Church are not constant entities, just as families 
are not; inherent oppositions between them are spurious because if the 
entities change through time, the relation between them cannot be regarded 
as constant and unchanging in character.? Whether or not one agrees with 
them, the work of Lasch and Donzelot brings into sharp focus how illusory 
it is today to postulate “ the family ’ as independent from and standing 
against the State, shows how, by contrast, the family is saturated, imbricated 
with the State in a range of normative and material ways. 

Barrett and MclIntosh’s use of “ the social ” seems to me to be as mis- 
leading as Mount’s conception of the private. While accepting that the 
intense emotionality of modern family relationships may bring psychic costs 
as well as benefits, their politicisation of the question of emotional relation- 
ships leaves open the question whether such relationships are functionally 
necessary in modern societies. It can be argued quite convincingly, in socio- 
logical terms, that the intense but simple emotionality of the family is func- 
tionally necessary for individuals in the face of growing complexity and 
differentiation: as one sociologist has expressed it, love can serve as a 
mechanism for transmitting reduced complexity.74 

Apart from the wholly ideological elevation of the social over the private, 
Barrett and McIntosh make an important critique of the family in terms of 
the tyranny of motherhood, a tyranny which is arguably intensified rather 
than diminished by the surveillance networks currently engulfing the family.75 
But there is nothing inherent in the family as such as brings about this result, 
nor in alternative forms which escapes it.76 

The neglect of any discussion of the wider implications of Foucault’s work 
(which is surprising given that Donzelot is singled out for attention) is 
connected with what seems to me a failure to confront a central problem. In 
essence, Barrett and McIntosh conflate “ the community ” with the central 
or local state, especially in their strategies for change. If solutions are posed 
in terms of the community, the mechanisms for getting there are presented in 
terms of action at the level of the central or local state. They ignore the truly 
radical nature of Foucault's position, that “. . . if one wants... to struggle 
against disciplines and disciplinary power, it is not towards the ancient right 
of sovereignty that one should turn, but towards the possibility of a new form 


73 Cf. Margaret Stacey, ““ The Division of Labour Revisited or Overcoming the Two 
Adams,” in Abrams et al. (eds.) Practice and Progress: British Sociology 1950-1980 (1981), 
pp. 172-190. 

74 See Niklas Luhmann, “ Generalized Media and the Problem of Contingency,” in 
Loubser, Baum, Effrat and Lidz (eds.) Explorations in General T, heory in Social Science: 
Essays in Honor of Talcott Parsons (1976), Vol. II, pp. 507-532. 

75 Donzelot points to this å propos the issue of juvenile justice, although he speaks of 
fathers rather than mothers: Policing ..., p. 132. 

76 Cf.P. Abrams and A. McCulloch: “ Communes... do not provide a social structure 
in which a re-working of gender relationships . . . is in any way unavoidable. ... The most 
they provide is a precarious area of freedom in which people who are sufficiently deter- 
mined to re-work gender relationships can, under certain conditions, do so. These con- 
ditions in turn are closely linked to the relationships developed between any given commune 
and the outside world. And looked at in this way it will be seen that communes are not 
really all that different from ordinary families.” “ Men, Women and Communes,” in 
M. Anderson (ed.), Sociology of the Family (2nd ed., 1980), p. 424. As they comment on 
communes which exclude ‘ problem ” applicants, “ No doubt the life of ordinary families 
could also be made much freer and more fulfilling if excessively dependent members could 
be excluded at will,” ibid. p. 438. 
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of right, one which must indeed be anti-disciplinarian, but at the same time 
liberated from the principle of sovereignty.” 77 

What Foucault’s position involves is not altogether clear, partly because he 
has not been at all precise about how the diffusion of carceral strategies, from 
the birth of the prison, as the originary point of the concept and practice of 
discipline, to modern, dispersed, all-embracing supervision, has come about.’* 
In this respect at least, it is a pity that they slip away so quickly from Donzelot’s 
argument towards programmatic statements about strategies for change, 
organised around the vacuous and Utopian concept of ‘ the Social,” thus 
avoiding the crucial problem which Foucault and Donzelot spotlight. 

My concerns about this are rather complex and cannot be elaborated here. 
Stating them shortly, they are: first, that this conflationary use of “ the Social ” 
produces an analysis which is acceptable only if either one accepts the main 
presuppositions of Marxism or the ideological position of contemporary 
British socialism; secondly, that this tends to occlude what may be deeper, 
more fundamental—more difficult—questions raised by non-Marxist femin- 
ism. Barrett and McIntosh must be right to insist that it is unsatisfactory to 
premise social policy upon a unitary, ideological notion of the nuclear 
family. But their ‘‘ buzz-words ” leave me, at any rate, little the wiser than 
those which punctuate the-argument of Mount. 


W. T. MuRPHY* 


Law OF CHILD CARE. By B. I. SLOMNICKA. [Plymouth: Macdonald 
and Evans. 1982. 415 pp. £9-95.] 


THIS book is, as far as I am aware, the only recent publication solely con- 
cerned with child care law. It is written by a practising barrister for the use of 
social workers primarily, although it would clearly be of interest to anyone 
professionally involved with legal proceedings concerning children, including 
lawyers. The book covers the four main areas of child care law: devoting 
roughly an equal number of pages to each area, i.e. voluntary and compulsory 
care under the Child Care Act 1980 and Children and Young Persons Act 
1969, including criminal proceedings against children; the treatment of children 
in care, including local authority fostering, private fostering, day care, and 
residential care; adoption and custodianship; and wardship. 

This is a traditional, solid account of the law written in a simple narrative 
style which should be comprehensible to a non-legal reader. The author has 
attempted to introduce examples of how and why the legal rules might be 
used, but it must be said that the advice on social work practice is neither 
particularly sophisticated nor imaginative. Both the legal and social work 
content of this book therefore is fairly basic and simplistic, and presumably 
that is what was intended. The text is enhanced considerably by the excellent 
use- of flow-charts (e.g. on how a child may be received into care under the 
Child Care Act 1980, s. 2, and how a s. 3 resolution procedure would operate) 
and tables (e.g. a comparative table showing the derivations of the Child Care 
and Foster Children Acts 1980, and a table comparing place of safety provi- 
sions under the Children and Young Persons Act 1969, s. 28 and the C.Y.P.A. 


cS 

77 “Two Lectures,” in Power/Knowledge (1980), p. 108. Foucault elaborates the 
distinction between sovereignty or juridical power and disciplinary power at ibid. pp. 
104-105. 

78 See M. Donnelly, “ Foucault’s Genealogy of the Human Sciences ” (1982) 11 
Economy and Society 363-380. 
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1933, s. 40). The appendices also contain useful documents mainly used 
in place of safety, adoption and wardship proceedings. 

The legal treatment of the areas of law covered is quite comprehensive, 
although largely unfootnoted. It is very welcome to find extensive treatment 
of wardship procedure, residential care and treatment of children in care, 
including after-care, topics which very often get short shrift in law for social 
workers’ books. 

There are of course criticisms. There are a number of important omissions 
and errors which this author would be concerned about in view of the likely 
readership. Thus for example no reference is made to the fact that under 
the Children Act 1975, s. 107, notice (¢.g. by a parent objecting to as. 3 resolu- 
tion) must be in writing (p. 14); that “ parental rights and duties ” which vest 
in the local authority by virtue of a section 3 resolution, are defined, not 
admittedly in the Child Care Act 1980, but in the Children Act 1975, s. 85 
(p. 28); that an interpretation of the general welfare test in the Children Act 
1975, s. 18, was given in Aft-Gen. V. Hammersmith and Fulham L.B.C., 
The Times, December 18, 1979 (p. 118); that the Boarding out of Children 
Regulations 1955, regulation 2 was amended in 1981 so that there is now no 
restriction on who may be a foster-parent (p. 141); that there is now clear evi- 
dence that step-parent adoptions are still being allowed despite the Children Act 
1975, s. 10 (3) and Re S. (1977) (p. 201); that the interpretation of “ witholding 
agreement unreasonably” in adoption has moved on somewhat since Re W. 
(1971) for example in Re H. [1977] 2 All E.R. 339 (p. 232); that step-parents 
may be disqualified for applying for custodianship, but it needs to be pointed 
out that they may apply to vary the custody order on their step-child (p. 269); 
and finally that it is no longer true that committals for contempt of the 
wardship court are for an unlimited term since the Contempt of Court Act 
1981, s. 14 (p. 332). 

The law of child care could be subjected to more sophisticated scrutiny; 
there is no critical comment at all in this text. But this is an important 
and valuable first step. It is without doubt a vast-improvement on Leeding’s 
Child Care Manual. Slomnicka has produced a book, with limited vision, but 
of great practical use to social workers and many lawyers as well. It is also 
up to date to January 1, 1982. 

SUSAN MAIDMENT * 


La FmzaTion. From the Collection of French Judicial Decisions 
directed by René Rodière. By DantELe HurrT-WEILLER, 
CATHERINE LLABRUSSE and MICHELINE VAN CAMELBEKE. [Paris: 
Librairies Techniques (Litec) 1981. xi + 233 pp. F.Frs. 96 or 
102 post paid.] 


Tur massive overhaul of the French law relating to children is now pro- 
ducing its literature. This work by three French women lawyers is concerned 
with adoption, reform by the law of July 11, 1966, and affiliation, reformed 
largely in consequence by that of January 3, 1972. The series of which 
it forms part is of collected judicial decisions (the French term jurisprudence 
is already common usage with this more restricted meaning in English-speaking 
Canada) and they form a considerable part of the text. In time the decisions 
range over the period from April 1, 1846, to February 4, 1980, as shown 
by the chronological table that follows, but the overwhelming majority are 
of recent date. Only seven decisions date back to the nineteenth century and 
21 from the first half of the twentieth, the balance of 114 having been 
given within the last 30 years. These decisions are not left to speak for 
themselves, but have been incorporated into a coherent text with a decided 
point of view which sounds by no means radical on this side of the Channel. 
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In their introduction the writers insist that adoption is an imitation of 
affiliation, but point out that (they do not say how recently in France) it 
is more explicitly concerned to promote the interests of the child, however 
difficult agreement may be on what these are. The bias in favour of the 
biological as compared with the social aspects of the family is ‘clear. For 
example, the attempt to resolve conflicts between biological and adoptive 
parents by prohibiting the establishment of affiliation or parentage once a child 
is placed for adoption and a fortiori when adopted is said to cheapen 
biological links and provide: a solution too radical and savage. The effect 
of prolonged separation between parents, who are frequently if not usually 
responsible for such separation, and the child who is helpless in the situation, 
does not appear to affect the mind of French academic lawyers as strongly 
as it does those on this side of the Channel. The judicial decision that the 
status of legitimacy may be attacked in order to establish an illegitimate 
status is also deplored, Nevertheless, the provisions now 10 years old are 
thought to facilitate the search for truth, although as the authors point out, 
this is not imperative, absolute or unequivocal in that a judge is never 
required of his own motion to search for the truth, although he may do so. 

The reform of some rules of law within an existing corpus of rules and the 
practices that accumulate about them frequently gives rise to some anomalies 
and obscurities. This, we are told, has happened in France, where the 
reforms have also greatly increased the volume of litigation. Reform delayed 
will magnify such difficulties, and the French reforms in the area of child 
law were certainly not premature., Although the Cour de Cassation has solved 
some of these problems, the authors consider that many more remain to be 
resolved by judicial decisions. The lack of any guiding principle in decisions 
so far rendered is regretted. Many decisions of the lower courts are included 
in this book, since these are thought to be more instructive as to what is 
really at issue than the sometimes laconic pronouncements of the Cour de 
Cassation. They certainly add freshness and interest to the subject. 

In five main chapters (each subdivided into main sections and again once 
or twice into lettered articles) the book deals with: the principles of affiliation 
common to both legitimate and illegitimate (called natural) relationships; 
then each form of relationship in more detail. The last two chapters consider 
legitimation (by or apart from marriage) and adoption. The conflict of laws 
figures in Chapter I and in Chapter HI as regards the action for maintenance. 
In Chapter I the application of the reformed law is considered as the conflict 
of laws in time, as contrasted with space. Extensive subdivision of each 
chapter and the detailed Table of Contents that concludes the book make 
an index unnecessary, and none is included. 

This book will undoubtedly be widely used and appreciated in its homeland, 
and will provide valuable insights to the common lawyer interested in the 
reformed law that now governs his neighbours’ children. 


OLIVE M. STONE 


CHILDREN Our oF Court. By F. M. MARTIN, SANFORD J. FOX AND 
KATHLEEN MURRAY. [Edinburgh: Scottish Academic Press. 1981. 
xi and 331 pp. (incl. index) £15-00.] 


Tue children’s hearing system set up in 1971 to dispense juvenile justice in 
Scotland presents a fascinating comparison for those legal systems, such as 
England or the United States, which have chosen to maintain juvenile courts 
and judicial procedures for dealing with the delinquent and the child in need 
of care. In the early 1970s some sporadic research on the actual working of 
the Scottish system was done, but the authors claim that the time was ripe 
for a major inquiry. The authors were concerned that the early research 
and also the popular response had been highly critical; they therefore set 
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themselves the task of hoping “ to provide a framework of empirical findings 
within which the case for developments in policy, practice and training could 
be argued” (p. 43). This they have certainly achieved in part, while at the 
same time implicitly leading the reader to conclude that the Scottish system 
has been largely successful in terms of its own aims. Certainly the American 
contributor, Professor Sanford Fox, who writes in Chapter 17 of the valuable 
example that the Scottish system provides for those who propose other than 
purely due process reform of the United States juvenile justice system, seems 
impressed enough to recommend that a children’s hearing system should 
operate side by side with a court system which would have exclusive jurisdic- 
tion only over children charged with the most serious offences. 

Children Out of Court is not, however, a full study of the Scottish juvenile 
system. The main theme is the study of discretionary decision-making, in 
particular first the role of the lay reporter to the children’s panel in his 
function as intake official (i.e. looking at what criteria he uses to make 
decisions for referral to the children’s hearing), and secondly the decision- 
making process and outcome of the hearing itself (i.e. “their dialogue, the 
involvement of various participants, their decision-making ”). The authors 
admit therefore that this is not a fully comprehensive study, something which 
they themselves start off the book by saying is badly needed. In particular 
the role and influence of the reporter at the hearing itself is not studied 
in any depth, nor is the child’s “ career ” prior to the reporter’s involvement 
nor subsequent to the disposal made by the hearing. 

The authors consistently berate the tendency for value judgments or 
unspoken and unproven ideologies to enter into the evaluation of juvenile 
justice procedures. They claim to have approached their research findings 
with as much objectivity as is possible, and it is certainly true that they 
do not in general present the reader with any firm, clear or general evaluation 
or conclusions about the success of the Scottish system. Their main findings 
are that children’s hearings are often “ very successful in creating an 
atmosphere in which their clients feel that they can speak freely and be 
heard sympathetically ” (p. 110), and this finding is mirrored by very positive 
perceptions of the process by the children themselves (pp. 216-217). However, 
the authors are very definite in their view that strict and formal procedures 
(which are laid down but very often not followed, a feature of which they 
are highly critical), far from being a deterrent to an atmosphere of open 
communication, in fact positively enhance the prospects of full participation 
and exchange of views (pp. 110 and 270). Yet the authors also observed 
that the actual performance of the lay panel members was “ extremely 
variable in quality” (p. 270), that the members were reluctant to enter 
into discussion of potentially sensitive issues even though they believed them 
to be the underlying issue, in particular for example the inadequacies of the 
parents. The authors therefore suggest a need for better selection and 
training of panel members; they also argue for greater accountability in the 
work of the reporters when making referral decisions for which there are 
at present no formal rules or agreed criteria. 

If any general ideology emerges, it is expressed by the American co-author 
who believes that the purpose of a juvenile justice system is to allow children 
to outgrow their delinquency naturally. On behalf of all the authors he 
concludes: ‘ Our research provides encouraging indications that a children’s 
hearing system is, by contrast to a criminalised court, well-suited to the 
task of providing room to reform and protecting (normal) growth in a 
humane environment, while at the same time upholding the values of the 
law ...and the reiteration of social values ” (p. 297). Unfortunately it must 
be said that this particular research project does not really produce the 
evidence for such a confident conclusion. Throughout the book the authors 
allow their belief in the success of the system to show, yet the authors’ 
stated refusal to present a “definitive global evaluation ” of the Scottish 
children’s hearings “in the absence of agreed criteria by which judgments 
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should be made” (p. 309) may disappoint some; nevertheless they have 
produced the most detailed study to date of certain aspects of the system 
and haye thereby provided most useful information for use by those concerned 
with reform of the English juvenile courts. 

SUSAN MAIDMENT * 


INTERPERSONAL CONFLICT OF LAWS—INDIA, PAKISTAN AND BANGLA- 
` DESH. By DAVID PEARL. [London: Stevens & Sons Limited. 
1981. xxviii and 176 pp. £19'50.] 


As Dr. Pearl’s opening chapter explains, the issue of interpersonal conflict 
‘of laws is one with a history stretching back through Greece and Rome to 
the Ancient Near East. The problem of interpersonal conflict of laws 
arises when the laws of a state refer certain legal issues to the systems of 
personal law of the parties concerned. Where more than one personal law 
is involved, conflict problems arise. Thus, for example, if questions of family 
law are referred by a country’s courts to the personal laws, and there is a 
marriage between, say, a Muslim and Hindu, conflict tssues will arise as to 
whether Muslim or Hindu personal law applies. Interpersonal conflict of laws 
are thus different in nature, though closely related, to issues of conflicts 
between two or more national legal systems. As Dr. Pearl points out, inter- 
personal conflicts have too often been clouded by discussion of private inter- 
national law rules. India, Pakistan and Bangladesh all contain varying numbers 
of Muslims, Hindus, Christians, Jews and other groups each having their 
own system of personal law. Dr. Pearl explains the origin of these communities 
and outlines their personal law systems in his fourth chapter. The attitude of 
the British in India was to interfere very little in the operation of these personal 
laws. Within the sub-continent, therefore, the personal law of each of these 
groups is applied to certain legal issues, most notably issues of family law 
and succession. The sub-continent thus provides an interesting example of 
how a system of personal laws is applied in practice and how conflict issues 
are resolved. 

Dr. Pearl has analysed very thoroughly the sometimes contradictory and 
sometimes confusing material on interpersonal conflicts from the sub-continent. 
He has divided up the sources of the rules of interpersonal conflicts of laws 
into statutory and non-statutory sources; statutory sources are given pride 
of place because of the great importance of statutes in this context in the 
sub-continent. Dr. Pearl then divides up the conflict rules into three headings : 
conflicts within one class—that is, where all the contending laws are different 
systems of personal law—intersect conflicts of laws—where the contending 
laws represent different variants of one personal law system—and conflicts 
between two classes—where the conflict is between a personal law system 
and either customary law or the general, national law. Given the contra- 
dictory and piecemeal nature of the available material, this is a bold and 
interesting classification; it provides an interesting analytical framework upon 
which more work on interpersonal conflicts of laws can be concluded. Dr. 
Pearl concludes by discussing the future of personal laws. Because of differing 
attitudes towards the creation of a unified national law in the different 
countries of the sub-continent, he concludes that the subject of interpersonal 
conflict of laws will remain of greater importance for Pakistan and Bangladesh 
than it will do for India. His discussion of the future is not. limited to the 
sub-continent, however; as he points out in his introduction, there are now 
large communities in this country with their own systems of personal law. 
It is not beyond the bounds of possibility that the United Kingdom may in the 
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future accept a limited role for personal law rules: the issue of interpersonal 
conflict of laws will then become of more than academic interest in this 
country. 

Despite the long history of personal law systems, the academic study of 
interpersonal conflict of laws is still relatively underdeveloped, Dr. Pearl’s 
study provides much interesting material and a novel approach which will 
greatly assist the future work on this subject. 


PHILIP BAKER * 


INTRODUCTION TO Law IN THE REPUBLIC OF IRELAND. By RICHARD 
H. GRIMES AND PaTRick T. Horcan. [Dublin: Wolfhound Press. 
London: Associated Book Publishers. 1981. 368 pp. (inci. index.) 
Paperback £10-75.] 


Tars book starts with an historical summary of Irish law showing how deeply 
rooted was the common law. Justices of the Peace first appear in 1351, judges 
went on assize and the superior courts were organised very much on the 
English lines save that there were two additional courts, the Court of Pre- 
rogative and Faculties, dealing with inheritance, family and religious matters, 
and the Court of Admiralty (created in 1784) dealing with maritime disputes. 
There was one major procedural difference dating from the sixteenth century 
in that civil trials were commenced by civil bill, which avoided the technicalities 
of the writ. Ireland had its equivalent to the Judicature Act 1873 in the 
Judicature (ireland) Act 1877. When Southern Ireland became independent in 
1921 the existing system was continued, but in 1924 a new courts structure 
was established. 

Proponents of an English Bill of Rights might note the work of the 
Republic’s Supreme Court during the last 20 years. That court (and the 
High Court) may review the constitutionality of any law. In 1976 the Supreme 
Court held that parts of the Juries Act 1927 were unconstitutional because 
they excluded non-ratepayers and women from jury service. In June 1981 the 
court considered whether the rent restriction legislation was invalid. The basic 
rent of the majority of controlled premises was the net rent at which they 
were let in 1966, a fraction of the market rent. The court held that the 
legislation constituted an unjust attack on the property rights of landlords 
and was contrary to the Constitution. (“ The State shall... vindicate the life, 
person, good name and property rights of every citizen.”’} 

Land law and family law (the Constitution prohibits divorce) notably differ 
from English law, but English decisions are often cited, e.g. on trusts and on 
custody: indeed the Republic’s Guardianship of Infants Act 1964 follows the 
English legislation in regarding the infant's welfare as “the first and para- 
mount consideration.” Differences, however, are important: fee farm grants 
endure, and there is nothing like the property and lump sum provisions in 
the Matrimonial Causes Act 1973. 
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I. INTRODUCTION 


AMNESTY INTERNATIONAL is an organisation campaigning for the 
improvement of compliance with human rights standards throughout 
the world. In 1977 the Nobel Peace Prize was awarded to it. Whilst its 
humanitarian work is frequently the subject of both admiration and 
considerable controversy, its role as an instrument for combating abuses 
of human rights has not been doubted. Its status is that of an inter- 
national non-governmental organisation which is established in 
accordance with the laws of a particular state. Thus, Amnesty was 
founded as an unincorporated, non-profit making association under 
English law. The seat of the organisation’s international secretariat is 
in London. 

Article I of the Statute of Amnesty International sets out the means 
by which it seeks to achieve its overriding aim which is “‘ to secure 
throughout the world the observance of the provisions of the Universal 
Declaration of Human Rights,” with the particular object of ensuring 
that prisoners of conscience (that is persons imprisoned, detained or 
restricted because of their political, religious or conscientious beliefs 
or their ethnic origin, sex, colour or language) are treated in accordance 
with the provisions of the Universal Declaration. 

The Amnesty International Trust was set up by Declaration of Trust 
of November 2, 1977, to administer those of its objects which Amnesty 
had been advised were charitable. However, the Charity Commission 
refused to register the Trust under section 4 of the Charities Act 1960 
on the ground that its objects were not exclusively charitable. This 
decision was appealed against by an originating summons of December 
11, 1978. The appeal was dismissed by Slade J. taking the view that he 
had no means of judging whether the elimination of injustice to be 
achieved by changes in the law in foreign countries, which he deemed to 
constitute a political objective, constituted public benefit so as to 
justify the Trust enjoying charitable status.1 


1 McGovern v. Attorney-General [1981] 3 All E.R. 493. 
: 385 M.L.R.—1 
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This case therefore is concerned with three interlinked questions. 
First, whether a trust to secure the release of prisoners of conscience 
and to procure the abolition of torture or inhuman or degrading treat- 
ment or punishment by means of changes in foreign legislation and 
reversal of administrative decisions of foreign governments is a trust 
for political purposes. Secondly, whether it satisfies the requirement of 
public benefit and thirdly, whether the trust is charitable. Prima facie, 
this case is concerned with ordinary trust problems. Yet, when these 
matters are lifted, so to speak, from their strictly technical legal “ habi- 
tat,” intricate textures of broader themes are discoverable requiring 
analysis on several levels. One is the purely domestic level of municipal 
law, the operation of the law governing charities as administered by the 
courts. Another is that of substantive human rights standards of 
international law. A third is the interplay of these two in a municipal 
court. The following observations are mainly directed to international 
law aspects of the judgment. 


II. RELEVANT PRINCIPLES OF THE LAW OF CHARITIES 


Charitable trusts are “ public ” in at least two respects: broadly speak- 
ing they enjoy tax exemptions and are enforceable at the suit of law 
officers of the Crown.? In order to benefit from charitable status in law, 
a trust must promote a public benefit of a kind which courts recognise 
as public benefit. Moreover, to be charitable in law, the purposes of a 
trust must fall within one of the established four classes of charities.’ 
These classes constitute rationalisations of the spirit and intendment of 
the preamble to the Statute of Elizabeth I which has been reaffirmed 
more recently with the added refinement that the classification is one of 
convenience only.* 

It is unnecessary in the present case to dwell on these categories as 
Slade J. accepted the suggestion by counsel for the plaintiffs that “a 
trust for the relief of human suffering and distress would prima facie be 
capable of being of a charitable nature.” 5 However, the classification 
is also significant with respect to the requirement of public benefit 
which is subject to a test of variable stringency ê and in the case of 
trusts for the relief of poverty is either assumed satisfied or to be less 
essential.” But Slade J. refused to allow a “ charity of compassion ” to 


2 Pettit, Equity and the Law of Trusts (4th ed., 1979), pp. 171, 209; Cross (1956) 72 
L.Q.R. 187, 

3 These are trusts based on the division first suggested by Sir Samuel Romilly in the case 
Morice y. Bishop of Durham, 10 Ves. 522 and subsequently categorised by Lord 
MacNaughten in Income Tax Special Purposes Comrs. v. Pemsel [1891] A.C. 531, 593 as 
comprising: ‘‘ trusts for the relief of poverty; trusts for the advancement of education; 
trusts for the advancement of religion; and trusts for other purposes beneficial to the 
community not falling under any of the preceding heads.” 

4 Scottish Burial Reform and Cremation Society Ltd. v. Glasgow City Corporation 
[1967] 3 All E.R. 215, 223, per Lord Wilberforce. Statute 43 Eliz.I.c. 4, known as The 
Charitable Uses Act, 1601. 

5 [1981] 3 All E.R. 503. 

6 Gilmour v. Coats [1949] A.C. 426, 429, per Lord Simonds; I.R.C. v. Baddeley [1955] 
A.C. 572, 615, per Lord Somervell; Cross, op. cit. 190; Pettit, op. cit. 198. 

? Dingle v. Turner [1972] 1 All E.R. 878; [1972] A.C. 601; Parker and Mellows, The 
Modern Law of Trusts (4th ed., 1979), p. 180 et seq. 
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be useful as “ a genus or division of charity ” . . . “ of which poverty is 
merely a species.” He consequently proceeded to examine the element 
of public benefit under considerations related to the fourth class of 
charities. 


l. The Element of Public Benefit 

The question as to what constitutes public benefit or benefit for the 
community is one of law which ‘is to be decided on the basis of the 
evidence before the judge.® As values change with the passing of time so 
may the appreciation of public benefit by the courts. However, the 
possibility of change alone does not bring it, about and the contest 
between perceived changes in values and legal precedent appears to 
secure a measure of longevity to those values which were sanctioned by 
established authority, sometimes with capricious results.® : 

In the case of Bowman v. The Secular Society 1? it has been held on 
the strength of a dictum by Lord Parker that a trust which seeks to 
promote a political object is not charitable. All the examples given by 
Lord Parker would have required changes in the law which, as he 
pointed out, equity has always refused to recognise for lack of means of 
judging the public benefit of the proposed change in law. The question 
as to what constituted a political object was clarified by the House of 
Lords in National Anti-Vivisection Society v. Inland Revenue Com- 
missioners. Lord Porter in his dissenting speech drew a distinction 
between purely political objects which necessitate changes in the law 
and those which could be achieved without them. However, the 
majority held that where the main object of a trust is a change in the 
law, it cannot be charitable because the courts must assume the law to 
be right as it stands as they have no means of assessing its public benefit. 
Nevertheless, it was recognised to be “ a question of degree of a sort 
well known to the courts ” 1? so that courts may treat some trusts as 
political and others not. This brief dictum reaffirms that the question 
is one to be decided by the courts as a matter of law in the light of all 
available evidence. At the same time it stresses the degree of flexibility 
implying that subjective value judgments are unavoidable. Once this is 
recognised, it also tends to explain that the seemingly objective principle 
of judicial abstention from judging public benefit of political trusts had 
the result of denying charitable status to organisations campaigning for 
modernisation of the law while not preventing campaigns against 
change by existing charities.1% 

8 See speeches of Lords Wright and Simonds in National Anti-Vivisection Society v. 
LR.C. [1947] 2 All E.R. 217, 220,236, 238. 

9 See, for instance Lord Sterndale i in Re Tetley [1923] 1 Ch. 557, 558 commenting on the 
difficulty of understanding that gifts to animals should be charitable on the ground that 
they-benefit mankind whereas gifts for philanthropic purposes should be bad charitable 
gifts. See however, for an example of change the Anti Vivisection case which overruled 
Re Foveaux [1895] 2 Ch. 501 in which anti-vivisection trusts were held charitable. 

10 [1917] A.C. 406, 442. 
11 [1947] 2 All E.R. 217, 227. 
i Ibid. at p. 239, per Lord Normand. 


3 Hanbury and Maudsley, Modern Equity ( 10th ed., 1976), p. 397 mention the National 
o for Civil Liberties; Amnesty; Campaign Against Racial Discrimination. 
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It would appear therefore that, in the domestic context, the charac- 
terisation of political trusts as those advocating changes in the law is too 
narrow as it fails to encompass those opposing any changes. However, 
it will be remembered that the question of public benefit is one to be 
decided on the strength of evidence. Yet there appears to be an implicit 
suggestion in the cases that by virtue of their classification as “ political,” 
trusts promoting changes in the law render evidence irrelevant or raise a 
presumption against its relevance. As Lord Simonds observed, “ It is 
not for the court to judge and the court has no means of judging.” ** 
Underlying this position is an assumption that proposed changes in the 
law are intrinsically a matter of choice of values and that this choice 
belongs to the appointed sovereign legislator alone. It may be appro- 
priate to note at this point that such reasoning is peculiarly “ municipal.” 
As will be argued later, it cannot be extended to cover trusts seeking to 
promote changes in the law where the choice of values for positive 
enactment by the national legislators no longer exists. This, it would 
appear, is the case where specific changes in the law are actually required ` 
by a positive common standard of values such as that of international 
human rights. . 

_Lastly, it must be mentioned that the cases disclose no rule against the 
operation of charitable purposes for public benefit abroad.” There is 
furthermore no firm support for the view advanced by the Charity 
Commissioners that trusts under the fourth head must yield at least 
some indirect benefit to the community of the United Kingdom.** 


2. Political Objects at Home 


A trust for good compassionate purposes such as one for the relief of 
human suffering and distress was accepted by Slade J. as capable of 
being charitable within the spirit and intendment of the preamble to the 
Statute of Elizabeth I. He nevertheless concluded that “ the elimination 
of injustice has not as such ever been held to be a trust purpose which 
qualifies for the privileges afforded to charities by English law.” 17 
This conclusion was reached in successive steps, namely by a series of 
deductions from established case law. coupled with reasoning a fortiori 
on the basis of an argumentum a minori ad maius from municipal law to 
international law. There is a distinct lack of authority for the proposition 
that political objects are not charitable. Slade J. concluded on the 
basis of the decisions of the House of Lords in Bowman v. Secular 
Society Ltd. and National Anti-Vivisection Society v. Inland Revenue 
Commissioners that trusts for political purposes cannot be regarded as 


14 [1947] 2 AIL E.R. 232. 

15 See, e.g. Re Niyazi’s Will Trusts [1978] 3 AI E.R. 765. 

16 See Annual Report, 1963, para. 70 ef seq. the Commissioners’ view is supported by 
an obiter dictum of Lord Evershed M.R. in Camille and Henry Dreyfus Foundation Inc. v. 
LR.C. [1954] Ch. 672, 684, but not by the case Keren Kayemeth Le Jisroel Ltd. v. I.R.C. 
[1932] A.C. 650; Parker and Mellows, op. cit. 179, 180; Hanbury and Maudsley, op. cit. 
375. See also Re Jacobs (1970) 114 Sol. J. 515 in which public benefit abroad was considered 
decisive. 

17 McGovern v. Attorney-General [1981] 3 All E.R. 493, 519. 

18 [1947] 2 All E.R. 227, per Lord Parker; see also Lord Simonds on p. 232. 
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charitable.!? This was, in the words of Lord Parker in: Bowman s case, 
“not because it is illegal, for everyone is at liberty to advocate or 
promote by any lawful means a change in the law, but because the court 
has no means of judging whether a proposed change in the law will or 
will not be for the public benefit. . . .°’2° 

However, while purporting: to follow Lord Parker’s speech in 
Bowman's case, Slade J. went further by stretching the concept of 
“ political objects ” used therein to encompass trusts other than those 
seeking to procure changes in the laws of the United Kingdom. These 
trusts included but were not limited to those with a “ direct and principal 
purpose ’’ to “ procure changes in the laws of a foreign country ” or 
“ to procure a reversal of government policy or of particular decisions of 
governmental authorities in a foreign country.” This extension of the 
scope of the concept “‘ political object ’’ before any consideration of the 
evidence itself seems to suggest that the emphasis lies on the courts’ 
definition of “ political.” However, trusts for political purposes have 
been held to be invalid not because of some undefined preference of the 
law for non-political purposes but because of the assumed impossibility 
of assessing whether political objects promote a public benefit. It is this 
test of public benefit and not some dubious classification as “ political ”’ 
which is decisive of the issue. Indeed, as was recognised in National 
Anti-Vivisection Society v. Inland Revenue Commissioners,” the question 
is one of evidence to be evaluated by the court.-The point is not merely 
semantic. It concerns the level of abstraction at which the court will be 
ready to foreclose or dismiss any evidence once a case is subsumed 
within a predetermined category of “political object.” If the categor- 
isation as “ political object ” is by definition fatal to charitable status 
and if, as was suggested by Slade J.,?2 such categorisation is exemplary 
only, then the conclusion to this syllogism would be that all depends 
upon the courts’ own concept of “political objects.” The resulting 
uncertainty would not be adequately minimised by reference to “ the 
spirit of Lord Parker’s pronouncement in Bowman’s case.” 28 By 
contrast where evidence of public benefit is the sole decisive criterion, al] 
relevant circumstances must be considered.24 Indeed if “ political 
object ’ were to be equated with the promotion of changes in the law, it 
would render evidence superfluous by totally substituting the formal 
category of.“ change:in the law ’’ for an appreciation of the substance 
or quality of the contemplated changes themselves. It would be, in the 
words of Lord Parker, “‘ to neglect substance for form.” 25 The potential. 
rigour of such an equation may in fact have prompted attempts to 
“ rescue ” from its ambit those “ political objects ” for which legislation 
is merely ancillary.?® It would seem to follow that it is not only un- 

18 [1981] 3 All E.R. 493, 508. 

20 [1917] A.C. 406, 442, 

21 [1947] 2 All E.R. 217, 221. 

22 bid. at p. 225, per Lord Wright. 

23 This, however, was the scope suggested by Slade J. [1981] 3 All E.R. 493, 508. 

24 [1947]2 All E.R. 234, per Lord Simonds. 


> 25 Ibid. at p. 227, per Lord Porter. 
28 Ibid. at p. 240, per Lord Normand. 
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necessary—although in the absence of authority perhaps tempting—but 
positively misleading to set up general a priori categories of “ un- 
acceptable ” political purposes. It is suggested that it is for the court to 
examine pragmatically and without preconception whether or not the 
public benefit is proved by the evidence. Benefit to the public may be 
manifest or doubtful or indeed incapable of proof, and “ trusts to 
promote changes in the law of England are generally regarded as falling 
into the latter catsgory.’’ 2’ This is not because of their apparent 
political nature but because the courts will ordinarily have insufficient 
means of judging whether the evidence proves public benefit and/or 
alternatively because of deference to the legislature deemed alone 
competent to appreciate “ public benefit.” *® Understandably, judges do 
not want to be seen usurping the functions of the legislature.?° Neverthe- 
less, it may be asked whether the preservation of public confidence in 
the independence and political impartiality of the judiciary can only be 
and is only maintained by adherence to the principle “ that the law is 
right as it stands.” 3 There is clearly room for a distinction to be 
drawn between public benefit as defined by the legislature and a broader, 
residual spectrum of public benefit which, while not specifically sanc- 
tioned by it, does not invade or override the legislator’s ultimate and 
unchallenged authority. The courts cannot stand neutral, because if they 
did, they could not decide the issue of public benefit as a matter of 
evidence.®! Moreover, such a stance is apparently based on a perception 
of an infinite variety of conflicting values which are indomitable, as it 
were, by judicial means. Such perception appears to conflict with the re- 
ality, not least of judicial practice itself, which consistently emphasises 
such “ sorting devices ” as rationality, morality and common sense. The 
test of public benefit, it is submitted, ought to be that of “ common 
understanding.” 32 This is clearly not the place to reopen the ancient 
‘jurisprudential debate over judicial activism, positivism and constitu- 
tional theory, but it would seem incontrovertible that the assertion that 
the courts must refuse to take account of values which have become 
accepted as law in the international community neither enhances their 
reputation as unbiased nor, indeed, accords with reality. The inde- 
pendence of the courts is only threatened where they adopt a selective 
approach to particular values. If they act in this way they will be subject 
to criticism by the public and by the members of the legislature. 


3. Political Objects Abroad 


According to Slade J. the lack of means of judging the public benefit 
was the case a fortiori where the object is to change the laws of a foreign 


27 [1981] 3 All E.R. 493, 504. 

28 Ibid. at p. 506. 

29 See Duport Steels Ltd. v. Sirs [1980] 1 All E.R. 529, 542, per Lord Diplock referred 
to by Slade J. ibid. at p. 506. 

30 In that sense, however, Lord Wright in National Anti-Vivisection Soc. v. I.R.C. 
[1947] 2 All E.R. 217, 224-225. 

81 Jhid. at p. 222, per Lord Wright. 

32 Ibid. at p. 237, per Lord Simonds. 


July 1983] UNIVERSAL HUMAN RIGHTS - 391 


country. The starting point in this line of reasoning was the established 
proposition that execution of its purposes abroad would not per se 
disqualify a trust from having charitable status.°* However, whereas 
purposes of a trust may be intended to operate in a foreign country, 
it may arguably still be necessary in such.a case that public benefit 
accrues to the community of the United Kingdom.*4 Slade J. rightly 
acknowledged that there is “ no obligation on the court to decide. . . 
that any foreign law is ex hypothesi right as it stands ” and that there is 
no duty “to blind itself to what it may regard as the injustice of a 
particular foreign law ” and that indeed “ on occasions the court will 
examine and express an opinion on the quality of a foreign law.” 85 
He also conceded that in the case of trusts executed abroad there is a 
lesser danger of the court encroaching on the functions of the legislature 
and of prejudicing its political impartiality. 3 Despite these considera- 
tions he reached the somewhat surprising conclusion that Lord Parker’s 
reasoning in Bowman’s case was applicable a fortiori. However, this 
conclusion is not convincing. In the case of trusts executed abroad the 
legislature is not the only constitutionally recognised repository of 
evidence regarding the public benefit. This court would not, by admitting 
and examining evidence tending to -prove it, have transgressed its 
powers. 

The crux of the matter is this: in the case of a “ domestic trust ” the 
court may be in a position to evaluate evidence for the proof of public 
benefit while being under a constitutionally imposed legal disability to 
judge on it. By contrast, in the case of “ foreign trusts ° evidence of 
public benefit may be more difficult to evaluate (only in that sense might 
the reasoning conceivably be termed a fortiori) but no requirement of 
deference to the domestic legislature can effectively debar the court 
from dealing with it. 

The argument, consequently, i is more appropriately one a maiori ad 
minus in the sense that there is prima facie less reason for a court to 
presume judicial impossibility to judge the merits of public benefit. 
Yet as mentioned before, Slade J. found that “all the reasoning of 
Lord Parker in Bowman v. The Secular Society Limited seems .`. . to 
apply a fortiori in such a case.” 37 

As this could no longer be justified by reference to the exclusive 
competence of the domestic legislature in the matter, he found that, 
although the public benefit test has to be satisfied with respect to the 
community of the United Kingdom, “ the court in applying it would 
still be bound to take account of the probable-effects, of attempts to 





33 See also “ Charity Law, and Voluntary Organisations,” Report of the Goodman 
Committee, 1976, para. 86. 

34 Test by Lord Evershed M.R. in Camille and Henry Dreyfus Foundations Inc. v. 
I.R.C. [1954] 2 All E.R. 466, 471. 

35 [1981] 3 All E.R. 493, 507; this phrase is reminiscent of the words used by Lord 
Hodson in Oppenheimer v. 'Cattermole [1975] 1 All E.R. 538, 557: “ The courts of this 
country are not in my opinion obliged to shut their eyes to the shocking nature of such 
legislation .. 

36 Tbid. 

37 [1981] 3 All E.R. 493, 507. 
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procure the proposed legislation ... on the inhabitants of the country 
concerned, which would doubtless have a history and social structure 
quite different from that of the United Kingdom.” °? 

Doubts remain, however, whether the “‘ probable effects on the local 
community ” constitute the exclusive test of public benefit for the 
community in the United Kingdom or are merely to be taken “ account 
of” as one factor in assessing whether the requisite public benefit to 
members of the United Kingdom community exists.?? Still this point is 
of little significance since the clear implication in either case is that the 
court will examine and judge the “ probable effects on the local com- 
munity ” where it has satisfactory means to do so. Logically, the scru- 
tiny of the court is to be directed toward the quality of foreign municipal 
law as it stands as well as it might be if the proposed changes in the law 
or governmental policy were to be realised. 


Ill. FOREIGN PUBLIC MUNICIPAL AND INTERNATIONAL LAW IN 
MUNICIPAL COURTS 


1. General Considerations 


Most legal systems contain rules of the conflict of laws which deal with 
the application of foreign law and several theories have sought to answer 
the question how courts come to follow the will of a foreign sovereign 
legislator. In English law the principle of the factual nature of foreign 
law is deeply rooted. Foreign law is to be treated as a fact, and must 
therefore be pleaded and proved in accordance with the rules of 
evidence.4° However, the procedural treatment of foreign law as a fact 
“ merely means that a label of convenience . . . is placed upon the 
foreign law, for . . . foreign law is as much law as the law of the forum.”’* 
In the absence of satisfactory proof the court will apply English law *? 
or, exceptionally, take judicial notice of foreign law.** To treat foreign 
law as fact is undoubtedly a fiction. It may in some instances not even 
be a useful one as it would not assist a court in dealing, for example, 
with oppressive foreign legislation. As was said by Lord Hailsham in 
Oppenheimer v. Cattermole, ‘‘ the only way known to English law of 
disregarding an unpleasant fact is to create the legal fiction that it 
does not exist.” 44 Failure to do so, on the other hand, would mean 


38 ‘Ibid. at p. 507. 

39 Yhid. at p. 507. 

40 It is commonly traced back to the decision by Lord Mansfield in Mostyn v. Fabrigas, 
1 Comp. 161, 174, 24 Eng.Rep. 1021, 1028 (1774); see also Lazard Brothers Co. v. Midland 
Bank [1933] A.C. 289; Zajtay, The Application of Foreign Law, Vol. III, Chap. 14; “‘ Private 
International Law,” in Lipstein (ed.), International Encyclopedia of Comparative Law; 
Hunter, “ Proving Foreign and International Law in the Courts of England and Wales ” 
(1978) 18 Virginia Journal of International Law 665; Civil Evidence Act 1972, s. 4 (1). 
Baade, “ Proving Foreign and International Law in Domestic Tribunals”? (1978) 18 
Va.J.Int.Law 619. 

41 Graveson, “ Comparative Aspects of the General Principles of Private International 
Law, 109 RdC (1963 IID, p. 1, 146-147. 

42 Dicey, Conflict of Laws (9th ed., 1973), p. 1124. 

43 Saxby v. Fulton [1909] 2 K.B. 208, 211. 

44 Oppenheimer v. Cattermole [1975] 1 All E.R. 538, 555. 
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“ to engraft on free countries the paralysing restrictions of despotism.” 4 
Another, potentially more satisfactory approach might be based on the 
quality of the foreign law. Broadly speaking, courts are generally less 
ready to recognise foreign public than foreign private law.48 Foreign 
public law is more closely identified with a foreign sovereign and may 
be seen as serving opposite or even repugnant aims to those pursued in 
the forum state. Whether or not this amounts to a “ doctrine,” it is a 
useful device with respect to foreign public law which grossly violates 
international human rights. Even with respect to the jurisdiction of a 
foreign state in matters of nationality the House of Lords disapproved 
of the view of the Court of Appeal in Oppenheimer v. Cattermole that 
the question of the nationality of a person “‘ must be answered in the 
light of the law of that country however inequitable, oppressive or 
objectionable it may be.” 47 Objection to the doctrine on the ground 
that it is based on an arbitrary classification of foreign law as “ public ” 
may also have receded somewhat by virtue of the recent re-accentuation 
of the private-public law dichotomy in connection with questions of 
sovereign immunity. Since international law, as will be shown later, 
does not require the recognition of foreign public law, it would be for 
the courts to determine the scope of such recognition. As was pointed 
out, a final renunciation of the doctrine could only lead to increased 
reliance on the “ unruly horse ” of public order of the forum state.48 

International law on the other hand, being part of the law of the land*® 
is regarded as a question of law of which the courts take judicial 
notice.©° In doing so, the courts have been aware of the considerable 
variety of material from which to “ induce ” the content of the rule of 
international law and have exhibited a remarkable degree of flexibility 
in determining it,5? seeking to establish it by “satisfactory ” 52? or 
“ sufficient ”?” 5 evidence without being restricted by the narrow 
exclusionary rules of evidence normally employed.*4 Indeed “ courts 
take judicial notice of the various matters . . . those being so notorious 
or clearly established or susceptible of demonstration by reference to a 

45 Wharton, Conflict of Laws (3rd ed.), s. 104 quoted from Cheshire and North’s, 
Private International Law (19th ed., 1979), p.151. . 

8 On the doctrine of the non-applicability of foreign public law see generally, Seidl- 
rts a (1972) 25 Revista Espanola de Derecho Intern. pp. 34-39. On the English 
counterpart of this continental approach to foreign public law'see, Mann, ‘‘ Prerogative 
Rights of Foreign States and the Conflict of Laws ” (1955), 40 Transactions of the Grotius 
Society 25; reprinted in Mann: (1973), Studies in International Law 492. 

47 [1972] 3 AILE.R. 1106, 1113, per Buckley L.J. 

48 Seidl-Hohenveldern, op. cit., note 46, at p. 356. 

49 Vol. 4, W. Blackstone, Commentaries 67 (Ist ed., 1765). 
50 17 Halsbury’s Laws of England (4th ed., 1976), para. 100. 

51 Sir Robert Phillimore in The Franconia, R. v. Keyn (1876) 2 Ex.D. 63. Viscount 
Sankey L.C. in Re Piracy Iure Gentium [1934] A.C. 586, 588. Lord Cross in The Philippine 
Admiral [1977] A.C. 373, 391 (P.C.); I Congreso del Partido [1977] 3 W.L.R. 778, 805 in . 
which the English High Court examined judicial decisions of foreign courts as authority 
on: international law. 

2 Lord Alverstone C.J. in ‘West Rand Central Gold Mihing Co. v. Rex [1905] 2 K.B. 
M 407. 


58 Lord Denning in Trendtex Trading Corp. v. Central Bank of Nigeria [1977] A.C. 
366, 367. 


54 Hunter, op. cit. 682; Mann, “ Judiciary and Executive in Foreign Affairs,” (1945) . 
Grot. Soc. Trans. 143; reprinted i in (1973) Studies in International Law 391, 399, 
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regularly obtainable and authoritative source that evidence of their 
existence is unnecessary’ and, one might add, probing of their 
context facilitated. l 

Clause 1 (b) of the “ Amnesty International Trust ”? defines human 
rights as meaning “the rights laid down by and contained in the 

Universal Declaration of Human Rights.” Clause 2 (a) provides for the 
relief of needy persons who are either present or former prisoners of 
conscience or are likely to become so if returned to their countty of 
ordinary residence, -by granting them assistance. Clauses 2 (b) and 2 (c) 
provide that such relief may take the form of “ attempting to secure the 
release of prisoners of conscience ” and of “ procuring the abolition of 
torture or inhuman or degrading treatment or punishment.” Slade J. 
readily accepted that clause 2 (b) could not be regarded as requiring 
attempts to be made to procure “ the repeal of any municipal law which 
provides for the detention of prisoners of conscience and to infer that, 
on the basis of a beneficent construction of that clause, only lawful 
means such as moral influence and the creation of public sentiment 
were to be selected by the trustees.” 58 Still, as any such moral pressure 
or persuasion would, ex. hypothesi, be directed against governments, 

“ the court would have no adequate means of judging as a matter of 
evidence whether it would be for the public benefit after all the possible 
consequences, local and international, had been taken into account." 

«Interpreting clause 2:(c), Slade J. found as a matter of construction 
that whereas the phrase “ procuring the abolition of ”?” did not specifi- 
cally refer to procurement of changes in law in connection with torture, 
it did necessarily include the procurement of legislation to achieve the 
abolition of “inhuman or degrading treatment or punishment ”’ 
including capital and corporal punishment in those countries which 
authorised them by process of law.*® It is with respect to these two 
clauses that Slade J. considered issues of public policy in connection 
‘with the foreign relations of this country as well as, and rather more 
obliquely, the standing as sources‘of law of both the Universal Declara- 
tion of Human Rights and the European Convention for the protection 
of Human Rights and Fundamental Freedoms. 

-If the court had been willing to adopt a less restrictive approach in 
its analysis, a different conclusion might have been reached. Slade J., it 
will be recalled, accepted that courts do sometimes express ‘opinions on 
the quality of a foreign law. Nevertheless, he found that where there is a 
substantial prima facie risk of prejudice to the foreign relations of this 
country the court would, as a matter of public policy, defer a matter to 
political rather than legal judement. 56 Courts have then a role to play, 
but what is its scope? 


55 Phipson on Evidence (12thed. ase. para. 46. See also P. B. Carter, “ Judicial Notice: 
Related and unrelated matters in well and Truly tried, Essays on Evidence in honour of 
Sir Richard Eggleston,” Monash Studies in law, 1982, pp. 88 et seq. 

56 [1981] 3 All E.R. 493, 513. l 

57 Ibid. atp. 515. 

58 hid. atp. 517. 

59 Ibid. atp. 507. 
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2. Judicial i ad 
(a) Introductory remarks | 


Despite repeated incantations of the sovereign equality of states, 
there can be little doubt that the operation of this principle is largely 
confined to public international law and that it does not automatically 
imply equality of legal systems for purposes of private international 
law.® The concept of a civilised state has lost its meaning, not so 
however, that of a civilised system of law.*! Traditionally, states sought 
to safeguard their autonomy vis-a-vis one another by assertions of 
sovereignty and domestic jurisdiction and by. reciprocal recognition of 
foreign sovereign acts within a state’s territorial “ imperium ° ” subject 
to their own concept of public policy. 

It is doubtful, however, whether the content of conflict of laws rules 
in a municipal legal system is ‘limited by principles of international law 
and more particularly whether the recognition of a state as sovereign 
and equal (Art. 2, ‘para. 1 of the United Nations Charter) implies 
recognition of its legal system.There is probably a duty to recognise 
foreign acts of state which are in conformity with international law. It 
appears to be accepted on the other hand that there is no duty to 
recognise foreign legislation which is in breach of international law 8? 
and that non-recognition of such acts may be based on municipal 
public policy reasons. 

However, despite trends towards a more aecommnedatina attitude to 
common international and foreign municipal law standards, judges 
control their impact in domestic courts. And in so doing they use a 
variety of devices to assert or decline jurisdiction, to select the applicable 
law under domestic conflict of law rules and to carry out judicial, review 
or exercise self restraint or abstention. gi 


t 


(b) The Act of State Doctrine 


This description of a complex judge-made body of law and considera- 
tions of policyis established in the books. However, the term is not a term 
of art,®4 as it has been used in a variety of different senses by courts ® 





60 Graveson, “‘ The inequality of the applicable law,” (1980) B.Y.I:L. 231, 232. 

61 Dicey, Conflict of Laws (1st ed., 1896), p. 29. 

82 No such duty exists at any rate ‘where International law is part of the law of the land. 
H. Lauterpacht (1954) C.L.J. 20, 21; Oppenheim, in Lauterpacht (ed ) International Law 
(8th ed., 1955), pp. 267-268. 

3 Brownlie, “The Justiciability of Disputes and Issues in Titepdational Relations ” 
(1967) B.Y.I.L. 123 et seg.; J. Stone remarked on the doctrine of judicial self-restraint 
that it is “ self-deceptive to expect it to make any decisive contribution to the central 
perplexities of modern judicial activity, even in the legal order which nurtured it,” in 
Social Dimensions of Law (1966), p. 670. 

64 Mann, “ The sacrosanctity of the Foreign Act of State ” (1943) 59°L.Q.R. 42, 155, 
reprinted in id. (1973) Studies in International Law 420; C. Parry, J. Collier, Foreign 
Relations Law, Vol. 18; Halsbury’s Laws.of England, para. 1413, note 1. ' 

85 See Potter v. Broken Hill Proprietary Co. Ltd. (1906) 3 C.L.R.479, 491 (Aust. H.C.): 
“ Any act done:by the state in the execution of its sovereign power,” quoted from Parry, 
Collier, ibid.; Buttes Gas & Oil Co. v. Hammer and Another (1975) 1 Q.B. 573B, per Lord 
Denning M.R. who distinguished three separate doctrinés; and per Lord Wilberforce in 
the same case decided by the H.L. who identified three “‘ versions ” of act of state, (1981) 
3 All E.R. 616, 627, 628; Judge Waterman on appeal in Banco Nacional de Cuba v. 
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as well as writers. According to the act of state doctrine municipal 
courts are precluded from passing on the validity of the acts 
of foreign governments performed in their capacities as sovereigns 
within their own territories.” An act of state is one “ by which a state 
has exercised its jurisdiction to give effect to its public interests,’’® 
“ done in the exercise of the sovereignty ’’ and “ within its own terri- 
tory ’’ not however one for “ personal or private motives.” 8 Such acts 
are deemed non-justiciable, that is not subject to judicial review or 
control.” However, courts have attempted to determine the scope and 
limits of judicial review both as regards domestic and external affairs. 71 
This practice of courts with respect to “ high policy ” acts of their own 
government (whether in domestic or external matters) may conveniently 
be termed “‘ internal deference.” It must be distinguished from “ external 
deference ” of courts, that is from the practice with respect to the review, 





Sabbatino thought it applicable to “ actions... executive, legislative or judicial in nature,” 
307 F. 2d 845 (2d Cir. 1962), 855; according to the court in, Victory Transport Inc. v. 
Comisaria General de Abastecimientos v. Transportes, public acts of a foreign government 
include: (1) internal administrative acts, such as expulsion of an alien, (2) legislative acts, 
such as nationalisation, (3) acts concerning the armed forces, (4) acts concerning diplo- 
matic activity, (5) public loans, 336 F. 2d 354 (1964) 360. 

8 Wade, “ Act of State in English Law: Its relations with International law ” (1934) 
15 P .Y.I.L. 98, 103; Allott, ‘‘ The Courts and the Executive: Four House of Lords 
Decisions ” (1977) C.L.J. 255, 270; Mann considers it applicable to legislative and judicial 
acts such as a statute, decree or order, or a judgment of a superior court, op. cit. note 64, 
420; Zander, “‘ The Act of State Doctrine ” (1959) 53 A.J.I.L. 826; David Lloyd Jones, 
“ Act of Foreign State in English Law: The Ghost Goes East ” (1982) 22 Va.J.Int. Law, 
No. 3, 433, 434. 

67 Brownlie, Principles of Public International Law (1979), p. 507. 

68 American Law Institute, Restatement of the Law, Second. Foreign Relations Law 
of the U.S. (1965), p. 41. 

89 Underhillv. Hernandez, 168 U.S. 252, 254 (1897). 

70 Historically, the notion of a “ court-free ’? sphere of discretionary executive action 
is linked with monarchical rule, see Zeitler, “ Judicial review and Judicial restraint 
gegenüber der auswärtigen Gewalt "° (1976) 25 Jahrbuch des öffentlichen Rechts (JOR) NF 
621, 634; act of state and sovereign immunity share a common origin and policy: First 
National City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972), 769; Andrews, “ Act of 
State—Executive Determination ” (1975) 35 ZadRV 41, 47, 50; Krane, “ Rehabilitation 
and Exoneration of the Act of State Doctrine ” (1980) 12 N.Y. Univ. J. of International 
Law and Politics 599; interaction between the two concepts has been shown to exist in 
recent judicial decisions: Alfred Dunhill of London, Inc. v. The Republic of Cuba, 425 U.S. 
682 (1976), 96 S.Ct. 1854; in Empresa Cubana Exportador. Inc. v. Lamborn & Co. 625 F. 2d 
231 U.S. Ct. of Appeals 2. Cir., noted by Leigh (1982) 76 A.J.I.L. 162, a distinction: is 
drawn between sovereign immunity which implicates a court’s jurisdictional power over 
foreign governments and the act of state doctrine implicating a rule to be applied as a 
matter of conflict of laws, although the conclusion reached may be similar: Justice 
Brennan diss. 96 S.Ct. 1876, similarly Goff J. in the English High Court in I Congreso del 
Partido (1977) 3 W.L.R. 778, 805; there are, however, English cases which appear to treat a 
successful act of state plea as ousting the jurisdiction of the court, see Collier, “ Act of 
State as a defence against a British subject ° (1968) 26 C.L.J. 102, 118; interaction was 
also noted by writers: Singer, “ The Act of State Doctrine of the United Kingdom: An 
analysis with comparisons to United States Practice ” (1981) 75 A.J.I.L. 284, 299 et seg. 

71 American courts deal with these issues under .the name “ political questions ” 
doctrine, Baker v. Carr, 369 U.S. 186 (1962), 108 et seq.: “ the non-justiciability of a 
political question is primarily a function of the separation of powers ”; Powell v. McCor- 
mack 395 U.S. 486 (486), 517: “ We must determine whether the structure of the Federal 
Government renders the issue... ‘a political question ’— .. . which is not justiciable in 
federal courts because of the separation of powers provided by the Constitution.” English 
courts acknowledge such acts as being within the Royal Prerogative, see de Smith (1974) 
Constitutional and Administrative Law 114, 128-140; Parry, Collier, op. cit. paras. 1413- 
1420. 
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recognition and application of foreign executive, legislative or judicial 
acts of state.”* ` j l 

Judicial practice regarding this branch of the act of state doctrine can 
be traced back to the seventeenth century 7° and in particular to the 
decision by the House of Lords in Duke of Brunswick v. The King of 
Hanover. It was then held that “‘ the courts of this country cannot sit in 
judgment upon an act of a sovereign . . . done in the exercise of his 
authority vested in him as sovereign.” "4 This principle was also 
recognised in the. American case of Underhill v. Hernandez from which 
the American act of state doctrine developed.” . 

(i) Acts of state in American courts. American courts applied this 
doctrine in cases of foreign seizure of property 7° which was accepted - 
as a “‘ rule of decision ”.?? It was furthermore extended to encompass | 
nearly any “ act” of a sovereign,?® broadly based on the decision in 
Banco Nacional de Cuba: v. Sabbatino,” judicially limited ® and 





72 Petersmann, “ Act of State Doctrine, Political Question Doctrine und gerichtliche 
Kontrolle der auswärtigen Gewalt ” (1976) 25 J.O.R. 587, 588. 

73 The earliest English cases were: Blad v. Blamfield and Others (1674) 3 Swans 604, 
36 English Reports (Reprints) 992 where the Court of Chancery declined to question the 
validity of Royal Danish letters patent or their compatibility with the Anglo-Danish 
Peace Treaty of 1667; in Folliott v. Ogden (1789) 1 B.I.L.C. 188 and Wolff v. Oxholm, 
(1817) 1 B.I.L.C. 201, foreign confiscatory measures directed against British subjects by 
states at war with Britain were not applied as they were deemed “‘ penal ” in character and 
therefore strictly “ local.” Early American cases were: Waters v. Collot, 2 Dall. 247, 
1 Law Ed. 367; Rose v. Himely, 4 Cranch 241, 2 Law Ed. 367 in which the seizure of 
American merchant ships on the High Seas was regarded “ totally invalid ” and Hudson v. 
Guestier, 4 Cranch 293, 2 Law Ed. 625 where seizures within French territorial waters 
were held “‘ indisputably valid ” as “ no foreign court is at liberty to question the correct- 
ness of what is done ” all quoted from Petersmann, op. cit. 593. 

74 (1848) 2 H.L. Cas. 1, 17, per Lord Cottenham; in Lord Denning’s view the act of 
state doctrine orginated in that case: Occidental Petroleum Corp. v. Buttes Gas & Oil Co. 
(1975) 1 Q.B. 557, 572D; some writers see in sovereign immunity the true basis, see Mann, 
op. cit. note 64, 424; Singer op. cit. 285. 

75 Chief Justice Fuller’s dictum: ‘‘ Every sovereign state is bound to respect the 
independence of every other sovereign state, and the courts of one country will not sit in 
judgment on the acts of the government of another done within its own territory.” 168 
U.S. 250 (1897), 252; in The Paquete Habana, Fuller C.J. suggested judical abstention 
because “ exemption from the rigours of war is in the control of the Executive ” but was 
overruled by the majority of the Supreme Court which applied international law, 175 
U.S. 677 (1900), 720. 

78° American Banana Company, 213 U.S. 347 (1909); Oetjen v. Central Leather, 246 
U.S. 297 (1918); Ricaud v. American Metal Company, 246 U.S. 304 (1918). 

77 Ricaud, loc. cit. 309. _ . 

78 Krane, op. cit. note 70, 599 and cases cited there in note 3; see also Libyan American 
Oil Co. v. Socialist People’s Libyan Arab Jamahirya in which a federal District Court 
relied on the act of state doctrine to decline enforcement of a foreign arbitral award, 
482 F.Supp. 1175 (D.D.C. 1980) and Pavlis, ‘‘ International Arbitration and the Inapplica- 
bility of the Act of State Doctrine ” (1981).14 N.Y.J.I.L. 65. 

79.376 U.S. 398 (1964); Mann, ‘‘ The legal consequences of Sabbatino ” (1965) 51 

Virginia L.R. 604; Studies in International Law, 466; Simmonds (1965) 14 I.C.L.Q. 452 
et seq. : 
80 yhid. at p. 428; such limitation was achieved by virtue’ of the so-called Territorial 
exception according to which courts refuse to apply the act of state doctrine where expro- 
priation measures of a foreign government are not confined to property rights within the 
territory but seek to affect those beyond a governments’ territorial control, see, e.g. Vishipco 
Line v. Chase Manhattan Bank, N.A. 660 F. 2d 854, U.S. Ct. of Appeals, noted in (1982) 
16 A.J.1.L. 385; Pavlis, op. cit. 96, notes 135-143 for further case references; Krane, 
op. cit. 623 et seq. De 
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attenuated,®! circumscribed ® and re-asserted 8° and criticised or 
limited by the Executive 84 and Congress.*® 

In Sabbatino, the Supreme Court applied the act of state doctrine by 
refusing to examine the validity of expropriation measures by a recog- 
‘nised foreign sovereign within its own territory, “ in the absence of a 
treaty or other unambiguous agreement regarding controlling legal 
principles, even if the complaint alleges that the taking violates custo- 
mary international law.” 8 The Supreme Court found that it was not 
“ compelled either by the inherent nature of sovereign authority .. . or 
by some principle of international law.” 87 It merely held that as a 
matter of voluntary judicial self restraint, courts should not encroach 
upon the function of the executive to protect American interests abroad. 
This policy was based upon but not dictated by the principle of the 
separation of powers. The doctrine was not to be applied automatically 
to all cases but in a flexible fashion, case by case and on the basis of a 
test of balancing considerations including “‘ the degree of codification 
or consensus concerning a particular area of international law ’”’ and 


81 In National American Corp. v. Fed. Rep. of Nigeria, the legal insulation afforded by 
the act of state doctrine was not to preclude, the justiciability of the entire claim but only 
of certain issues. 448 F.Supp. 622 (S.D.N.Y. 1978), 640 quoted from Pavlis, op. cit. 93. 

82 Alfred Dunhill of London. Inc. v. Rep. of Cuba, loc. cit. note 70 to the effect that the 
doctrine does not extend to acts committed by foreign sovereigns in the course of their 
purely commercial operations, per Justice White, at 706; on this so-called Commercial 
exception see generally, Krane, op. cit., 631 et seq. 

3 The “ commercial activity ” exception was denied and the need for a ‘ balancing 
approach ’ to the commercial nature of the act and foreign policy implications stressed in 
International Association of Machinists and Aerospace Workers v. O.P.E.C. 649 F. 2d 
1354, U.S. Ct. of Appeals, noted by Leigh (1982) 76 A.J.I.L. 162. Cert. denied, 102 S.Ct. 
1036. The pre-Sabbatino so called Berstein exception permitted the Executive to relieve the 
courts from the act of state doctrine’s constraints: Bernstein v. N.V. Nederlandse-Ameri- 
kaansche Stoomvart Maatschappij 210 F. 2d 375 (2d Cir. 1954), 376. In Sabbatino, Justice 
Harlan did not pass on the exception, doubted its validity and rejected its extension as 
“ unwarranted ” 376 U.S. 398, 436; the exception was revived by a minority of judges in 
Banco Nacional de Cuba v. First National City Bank, loc. cit. note 70 as the executive had 
advised that the act of state doctrine need not be applied, but was decisively rejected by 
the majority; Andrews, op. cit. 43 et seq; Krane op. cit. 619 et seq. 

84 Letter from Monroe Leigh, Legal Adviser, Dept. of State, to the Solicitor General 
of November 26, 1975, reprinted in Alfred Dunhill of London Inc. v. Banco Nacional de 
Cuba, loc. cit. 709, 711; (1976) 70 A.J.I.L. 828, 831 et seg. 

85 Hickenlooper Amendment, 22 U.S.C. para. 2370 (e) (2) (1976). Under the amend- 
ment, the court would presume that it may proceed with an adjudication on the merits 
unless the President states officially that such an adjudication in the particular case would 
embarrass the conduct of foreign policy: Senate Report No. 1188 (1964), cited in Pavlis, 
op. cit. 137. The amendment only suspends the Sabbatino decision. The inapplicability of 
the amendment by Presidential suggestion would not automatically reinstate the act of 
state doctrine, but the relevant considerations of the Sabbatino decision, see Hollweg, 
“The Sabbatino Amendment: Congressional Modification of the American Act of State 
Doctrine ”’ (1969) 29 ZaéRV 316, 326. 

86 U.S. 428, per Justice Harlan. 

87 376 U.S. 421, 4231; more recently the doctrine was upheld by the U.S. Central 
District Court of California and the 9th Circuit Court of Appeals in Occidental Petroleum 
Corp. v. Buttes Gas and Oil Co. & Others, 331 F.Supp. 92, 113 (C.D.Cal. 1971); 57 I.L.R. 
13 et. seg. 461 F. 2d 1261 (9th Cir.); and in an extreme application by the U.S. District 
Court, W.D.Mich., on July 6, 1982, in Kalamzoo Spice Extraction Co. v. The Provisional 
Military Government of Socialist Ethiopia 543 F.Supp. 1224. (Appeal 6th Cir. filed 
November 19, 1982) even though the controlling legal principles had been laid down in a 
treaty; noted by Leigh (1983) 77 A.J.I.L. 144. See also letter from D. R. Robinson, Legal 
Adviser, Dept. of State, to the Solicitor General, November 19, 1982, 22 I.L.M. (1983), 
p. 207. 
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the risk of hindrance or embarrassment to United States foreign 
policy.88 Under this doctrine, therefore, the court as ultimate interpreter 
of the constitution ® and of the law of which international law is a. 
part °° would appear bound to examine what relevant international law 
requires and indeed in order to “‘ reflect the proper distribution of 
functions between the judicial and political branches of the government 
on matters bearing upon foreign affairs.” °! Justiciability, it is true, is 
ultimately a matter of policy and decisions are based on rationalisations 
too varied to be readily classifiable.°? However, as was recognised by 
the Sabbatino court, total judicial abstention is not necessary °° and the 
responsibility of the courts for proper adjudication remains unim- 
paired.®4 The act of state doctrine—which might perhaps more appro- 
priately be referred to as acte politique doctrine—was described as 
“ essentially a political approach to the acts of foreign governments ” °’ 
but it would be an “ error to suppose that every case of controversy 
that touches foreign relations lies beyond judicial cognizance.” °° 

The Sabbatino Amendment ®” directed that foreign sovereign acts 
which involved the taking of property in a manner contrary to inter- 
national law should not therefore be regarded as beyond judicial 
cognizance unless the executive expressly certified that no reasons of 
foreign policy required its application.®°* The basic idea then is the 
avoidance by courts of anything which might conceivably impede the 
task of the executive in foreign relations. Indeed, the Supreme Court of 
the United States believed that in the face of “ disagreement as to 
relevant international law standards” even “the very expression of 
judicial uncertainty might provide. embarrassment to the executive 
branch.” % Sa 


88 376 U.S. 428; Justice Marshall adopted the same approach in his op.diss. in Alfred 
Dunhill of London Inc. v. Republic of Cuba, loc. cit. 728; Hollweg, op. cit. 329. 

89 See, e.g. Baker v. Carr, loc. cit.211. ` ‘ 

90 The Paquete Habana, 175 U.S. 677, cited by Justice White in his diss.op. in Sabbatino 
in support of his view that the act of state doctrine does not apply to foreign acts in breach 
of international law, 376 U.S. 451. The Paquete Habana concerned international custo- 
mary law only, but the formula used by the Supreme Court in Sabbatino also encompasses 
other sources of international law as long as they are based on “‘ consensus ”’ or “‘ un- 
ambiguous agreement,” see Mann, op. cit. note 64, 470.. ` 

91 376 U.S. 427-428. . 

92 “Brownlie, op. cit. note 63, 124, 142. . 

93 Stevenson, ‘‘ The Sabbatino Case: Three steps forward and two steps back ” (1963) 
57 A.J.1.L. 97, 98; Justice Stone observed that “ the only check upon our own exercise of 
power is our own sense of self-restraint,” in U.S. v. Butler, 297 U.S., 78 (1936) 87. 

94 First National City Bank v. Banco Nacional de Cuba, loc. cit. 763. 

95 Hyde, “ The Act of State Doctrine and the rule of law ” (1959) 53 A.J.I.L. 635, 638. 

96 Baker v. Carr, loc. cit., obiter. 

97 The so-called Second Hickenlooper Amendment of s. 620(c) of the Foreign Assis- 
tance Act 1961 of October 2, 1964, 22 U.S.C.A. 2370(e) (2) Text in (1964) 59 A.J.LL. 380: 
the Court would presume that it may proceed with an‘adjudication on the merits unless 
the President states officially that this would, in the particular case embarrass the conduct 
of foreign policy, and see note 85. ` ; , 

98 First National City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972). 

99 376 U.S. 398 (1964) 428, 433: “. .. foreign relations considerations do not require 
application of the act of state doctrine to bar adjudication under international law. . . 
[there is] little support for a presumption that adjudication of acts of foreign states in 
accordance with relevant principles of international law would embarrass the conduct of ~ 
foreign policy.” Letter from Monroe Leigh, Legal Adviser, Dept. of State, to the Solicitor 
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(ii) Acts of state in English courts. Reference is sometimes made to the 
Anglo-American act of state doctrine! This generalisation, whatever its 
imperfections, correctly reflects recurrent and reciprocal borrowing of 
concepts and judicial reasoning. Generally speaking, English courts have 
taken a more liberal view. Their cautious distance to American practice ? 
and different rationalisations of judicial abstention would appear to 
enable them to adapt without much difficulty to the growth of inter- 
national law as part of justiciable law in municipal courts. English 
courts, unlike their American counterparts, did not formulate the 
broad principle of non-justiciability, the contours of which are “‘ desper- 
ately hard to ascertain with confidence ” 3 and from which they were 
then forced to retreat. Indeed Lord Wilberforce recently emphasised 
that judicial self-restraint such as the refusal to adjudicate on trans- 
actions of foreign sovereign states was inherent in the nature of the 
judicial process.* The retention of judicial control—subject to executive 
certification of relevant facts in certain cases >—has enabled English 
courts to develop different conceptual bases of the act of state doctrine, 
sometimes in one and the same judgment. 

Thus in Luther v. Sagor the validity of a foreign act of state within the 
state’s own jurisdiction was found unimpeachable in terms borrowed 
from Underhill v. Hernandez by Warrington L.J.,° in terms derived 
from the province of private international law by Bankes L.J.” and by 
reference to international comity by Scrutton L.J.* Furthermore, 
the reasons supporting the decision of the United States Supreme 
Court in Sabbatino—risk of embarrassment of the executive and 
separation of powers—had little if any impact upon English courts. 
Respect for the validity of foreign governmental acts justified refusal 
* to sit in judgment ” over them but no risk or fear of embarrassment 


General (November 26, 1975), reprinted in Alfred Dunhill of London Inc. v. Banco Nacional 
de Cuba, Poc. cif. note 84. 

1 See for instance U.S. v. Belmont, 301 U.S. 324 (1937) in which the Supreme Ct. refers 
to the links between the American and English act of state practice, and the decision by the 
House of Lords in Buttes Gas and Oil Co. v. Hammer, loc. cit., in which Lord Wilberforce 
referred to American authorities, recognising the general principle in Duke of Brunswick v. 
King of Hanover as having influenced the law both here and overseas, at 629. 

2 In Luther v. Sagor, the C.A. said of relevant American authorities (Oetjen v. Central 
Leather Co., Underhill v. Hernandez and Williams v. Bruffy) that they “‘ while deserving 
of the highest respect in our courts, are not binding on us.” (1921) 3 K.B. 532, 557. 

3 Haller, Supreme Court und Politik in den USA (1972) p. 313. 

4 Buttes Gas and Oil v. Hammer, loc. cit. 628; the rule of non-justiciability seems 
limited, at any rate, “ to the area of transactions between states,” ibid. 

5 Herdegen, “ Erklärungen der englischen Krone vor Gerichten in auswärtigen 
Fragen ” (1980) 40 ZadRV 782. 

6 « |. the courts of one country will not sit in judgment on the acts of the government 
of another within its own territory (1921) 3 K.B. 532, 548-549, 

? Bankes L.J. preferred the “ lex rei sitae ” ibid. at p. 545; Lipstein, ‘‘ Recognition of 
Governments and the application of foreign laws ” (1950) 35 Grotius Society Transactions 
157, 158: this is also the preferred view of Fawcett, “‘ Some foreign effects of nationalisation 
of property ”?” (1950) 27 B.Y.I.L. 353, 363; Zander, op. cit. 835 and see Jones, op. cit. 
note 66 for further references to cases based on rules of private international law, at 444, 
notes 51, 52. 

8 “(It appears a serious breach of international comity, if a state is recognised as a 
sovereign independent state, to postulate that its legislation is contrary to essential 
principles of justice and morality,” ibid. 558-559. 
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of the executive prevented courts from examining the motives and 

intentions of foreign states in passing legislation. There is moreover, 
no general principle that English courts must. seek guidance from the 
executive in all matters of foreign relations.1° Thus one court was ‘able 
to use the “ separation of powers’’ argument to the opposite effect, 
namely that English courts are not bound to await approval by the 
British government of a decree of the foreign government to decide its 
foreign governmental acts under English conflict of law rules but failed 
to clarify any limitations on grounds of public policy or for lack of 
conformity with international law.!? Yet it has been suggested that the 
scrutiny of foreign acts of government in an English court may inciden- 
tally involve a decision as to its validity and extend to the compatibility 
of foreign law with foreign constitutional or international law, where 
this would be open to the foreign judge even though English courts 
cannot reject a domestic statute on the ground that it violates inter- 
national law.13 In Occidental Petroleum Corporation v. Buttes Gas & Oil 
Corporation 1* Lord Denning M.R. took the view that English courts 
are less restrained than American courts regarding judicial inquiry into 
an act of state and that the doctrine did not prevent them investigating 
matters which only came in as ancillary or incidental to another 
dispute. On appeal to the House of Lords Lord Wilberforce observed 
that “ there is no absolute or general rule forbidding English courts - 
from ‘ sitting in judgment on’ or ‘ inquiring into ’ the validity or nature 
of a foreign law ” and that “ the court may do so when the law . ... [of 
the enacting state |. . . is contrary to public policy, or to international 
law.’’ 15 This juxtaposition as well as several dicta suggest it is relatively 
unimportant whether the refusal to apply foreign Jaw which is normally 


? Unlike American courts—e.g. Hunt v. Mobil Oil Corp. 550 F. 2d at 72—English 
courts have inquired into motivations: Re Helbert Wagg & Co. (1956) Ch. 323, 351-352, 
per Upjohn J., Czarnikow v. Rolimpex (1978) 3 W.L.R. 274, 279, per Lord Wilberforce. 
However, the embarrassment doctrine may be waning in the U.S., see Singer, op. cit. 297, 
301. In Buttes Gas and Oil Co. vy. Hammer, Lord Wilberforce set “‘ aside all possibility of 
embarrassment in our foreign relations ” [1981] 3 All E.R. 633. 


_ 10 Cf, Greene M.R. in Kawasaki Kisen Kabushiki, Kaisha of Kobe v. Bantham Steam- 
ship Co. (1939) 2 K.B. 552 et seq.; for the scope of matters covered by such certificates see 
Parry, Collier, op. cif. para. 1420: the scope tends to be restricted to formal issues in 
diplomatic relations, see Spinney’s (1948) Ltd. & Ors. v. Royal Insurance Co. Ltd. [1981] 
1 Lloyd’s Rep. 406, 426, ‘per Mustill J., noted by Crawford (1980) B.Y.I.L. 303. 

11 Bank voor Handel v. Slatford (1952) 2 AI E.R. 779, 792; English judges are free from 

executive guidance in other matters: e.g. in interpretation of Acts of Parliament, Re Al-Fin 
. Corporation’s Patent (1970) 1 Ch. 160. 

12 See also Princess Paley Olga v. Weiss (1929) 1 K.B. 718, where the plaintiff's were also 
Russian. 

13 Mann, op. cit. note 64, 445. Lipstein, op. cit. 180; the question whether foreign law 
is to be applied by reason of the recognition of a foreign government-or as the result of the 
application of English rules of private international law is now redundant as the U.K. 
government apparently no longer recognises ‘‘ Governments,” see Symmons, “ U.K. 
Abolition of Doctrine of Recognition of Governments ” (1981) Public Law 249. 

14 [1975] 2 All E.R. 51, 57; also Lord Wilberforce in the House of Lords, loc. cit., 624. 


15 Buttes Gas and Oil Co. v. Hammer and Another (Nos. 2 & 3), Occidental Petroleum 
Corpn. and Another v. Buttes Gas and Oil Co. and Another (Nos. 1 & 2) [1981] 3 AIL E.R. 
616, 624. For a discussion of these cases see Insley and Wooldridge “ The Buttes Case: The 
Final Chapter in the Litigation ” (1983) 32 I.C.L.Q. 62. 
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applicable is based on public policy,1® or international law +” or indeed 
international law as part of public policy.1® Judicial practice does not 
conform to neat patterns. For instance, courts in several continental 
European countries not only reviewed foreign acts of state which 
contravened international law,’ thereby disregarding the argument 
based on the separation of powers,”° but also based their decisions on 
principles long established in the systems of private international law.”! 

In Oppenheimer v. Cattermole the validity of a discriminatory Nazi 
decree was in issue. Lord Hailsham doubted whether in English law 
there was “ a single and unequivocal answer to the problems raised by 
the unjust and discriminatory legislation of a foreign country.” * 
Lord Salmon admitted that to regard foreign penal or confiscatory 
legislation “ utterly immoral and unjust, . . . could obviously embarrass 
the Crown in its relations with a sovereign state...” 23 and agreed with 
Lord Cross that ‘‘ a judge should, of course, be very slow to refuse to 
give effect to the legislation of a foreign state in any sphere in which 
according to accepted principles of international law, the foreign state 
has jurisdiction.” 24 However, both Lords agreed with Upjohn J. “‘ that 
it is part of the public policy of this country that our courts should give 





16 Re Helbert Wagg’s claim, loc. cit. and comments by Mann (1956) 19 M.L.R. 301; 
E. Lauterpacht (1956) 5 I.C.L.Q. 301; on public policy generally, Winfield (1928-29) 
Harvard Law Rey. 76 et seq.; Lipstein (1972) C.L.J. 86 et seq. 

17 Anglo Iranian Oil Co. v. Jaffrate (The Rose Mary) (1953) 1 W.L.R. 246; 20 LL.R. 316 
in which the violation of international law was ratio decidendi, criticised by Lipstein (1956) 
C.L.J. 138-141; contra H. Lauterpacht (1954) C.L.J. 20, for further references see Zander, 
op. cit. 842. 

18 Oppenheimer v. Cattermole, loc. cit. 539; comment by Merills (1975) 24 I.C.L.Q. 617, 
reference to international law standards is preferable to protect universal values, especially 
human rights, id., 629; Bleckmann, “‘ Sittenwidrigkeit wegen Verstosses gegen den ordre 
public international ” (1974) 34 ZadRV 112, 131, to the “ unruly horse *” of public policy, 
Winfield, op. cit. 91; Zander, op. cit. 848, 850; Bleckmann, op. cit. 629. 

19 SeidJ|-Hohenveldern, ‘‘ Vélkerrechtswidrige Akte fremder Staaten,” in Recht und 
Wandel FS 150 Jahre C. Heymanns (Verlag, 1965), p. 592 cites English, French and 
Dutch cases in which the taking of property as a result of a foreign act of state was held to 
be in breach of international law: e.g. Anglo-Iranian Oil Comp. v. Jaffrate (The Rose 
Mary), loc. cit. note 17, supra, although this is not unambiguous authority, as the decision 
is also based on ‘‘ public policy.’’ See also Domke, ‘‘ Indonesian nationalisation measures 
before foreign courts’ (1960) 54 A.J.I.L. 305, 323; H. Lauterpacht (1954) C.L.J. 20. . 
By contrast, in a decision of May 26, 1979, the Italian Court of Cassation accepted the act 
of state defence as a universally accepted principle of international law and hence as 
preventing Italian courts from considering the legality of a foreign expropriation under 
international law, in S.P.A. Imprese Marittime Frasinetti e S.p.AJtaliana Lavori Marittimi e 
Terrestri c. Repubblica Araba di Libia (1981) 64 Riv. di Diritto Internazionale 169; (1983) 
77 AJ.L.L. 163. 

20 Seidl-Hohenveldern, op. cit. 599. 

21 For Scandinavian practice and some other older decisions see Castberg, “‘ De l'effet 
extraterritorial des decrets d’expropriation et de requisition,” Scritti di diritto internazionale 
in onore di Tomaso Perassi (1957) Vol. I, p. 337. For a summary of decisions on “* public 
policy ” in Continental courts see O’Connell, International Law (1970) Vol. 2, pp. 807 et seq. 
For an account of the operation of * public policy ” in English private international law 
see Holder (1968) 17 1.C.L.Q. 926; Zander, op. cit. 839, 846. For French practice see 
A. C. Kiss, Répertoire de la pratique francaise en matière de droit international public, 
Vol. 2, 646-648 where it is said that “ as a rule French courts consider foreign legislative 
rules violating fundamental human rights as contrary to the French ordre public and refuse 
to apply them.”’ 

22 11975] 1 All E.R. 507. 

23 Ibid. atp. 571. 

24 Ibid. at p. 567. 


July-1983] UNIVERSAL HUMAN RIGHTS’ 403 


effect to clearly established rules of international law.” 25 They stressed 
furthermore, that unlike the question of whether legislation is confisca- 
tory in nature and contrary to international law, the substance of the 
offensive decree in question was not merely a matter of opinion. There 
was consequently no room for doubt that “‘ a law of this sort constitutes 
so great an infringement of human rights that the courts of this country 
ought to refuse to recognise it as law at all.” 2® References to inter- 
national law in English courts are still relatively rare and trends to 
greater reliance on international law yet uncertain. It is doubtful 
however whether the tentative explanation is correct that this is so 
because English courts may not disregard Acts of Parliament which are 
in breach of international law as they would not appear to be bound to 
approach foreign law in the same way.?’ 

In the face of divergence in practice regarding the scope and the 
operation of the act of state doctrine, one can confidently conclude 
that there is no general principle of international law according to 
which acts of a foreign state in respect of things and persons are 
immune from scrutiny in the courts of another ratione materiae. Even if 
such a principle did exist it would, of course, be inapplicable with 
respect to human rights the protection of which is no longer exclusively 
a domestic matter. . 

(c) Concluding remarks. There is, consequently, no rule of customary 
international law which prohibits a review of foreign acts of state as to 
-their conformity with international law.** International law is “ permis- 
sive.” It neither contains a prohibition nor command regarding the 
recognition of foreign law.2® Where attitudes of deference to the execu- 
tive permitted foreign policy to triumph over international law in 
domestic courts it ordinarily meant that aliens had to seek redress by 
exclusive recourse to judicial remedies under the offending legal system 
and failing that by diplomatic protection, which is itself within the 
discretion of the executive.®° Since it is easier to relinquish than to 
assert control, deference to the executive may be advantageous. to 
courts. However, it may on occasion be embarrassing to the executive 
itself. One may recall the attitude of the “ Bernstein Court”? which 
declined to review the validity of official Nazi acts and thus failed to 
apply universal substantive norms. 31 

25 Re Helbert Wage & Co. Ltd. [1956] Ch. 323, 334. 

28 11975] 1 All E.R. 567, per Lord Cross. 

27 Singer, op. cit. 307; Zander, op. cit. 842. 

' 28 Seidl-Hohenveldern, op. cit. 606; Mann, op. cit..note 79, 484; Verdross-Simma, 
Universelles Völkerrecht (1976), p. 569; Dahm, Völkerrecht (1958) Vol. I, p. 270; Zander, - 
grade writers have taken the view that customary international liy imposes a - 
prohibition upon states to recognise legal titles established in breach of international law 
based on the maxim “ ex injuria jus non oritur,” Mann, Neue Juristische Wochenschrift 
(1961), p. 708; Verzijl (1958) 19 ZadRV 546-547; Castberg, op. cit. note 21, supra, 360-361; 
Seidl-Hohenveldern, op. cit. 606 note 66, for further references; practice though is not 
consistent and the analogy for cases involving human rights of doubtful use. 

30 Falk, The Role of Domestic Courts in the International Legal Order (1964), p. 9. 

31 Bernstein v. Van Heyghen Freres S.A., 163 F. 2d 246 [1947] Ann.Dig. 1947 Nr. 5; 


Bernstein v. Nederlandse-Amerikaansche Stoomvaart Maatschappij, 173 F. 2d 71 [1949] 
Ann. Dig. 1948 Nr. 10. 
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It has been suggested by certain writers that domestic courts perform 
a dual function and that they act as agents of the international legal 
system when they refuse to recognise foreign laws which are in breach 
of international law.3? The rule of law in domestic courts would be 
enlarged by the impartial application of universal standards of inter- 
national law. 

It is submitted that the promotion of compliance with universal 
standards of human rights is not a matter incapable of being taken into 
consideration by an English court as was. suggested by Slade J.33 
Domestic courts can play a constructive role in their promotion even 
where, as in the present case, they are not directly called upon to 
appreciate the validity of any particular foreign act of state. 


3. International Standards of Human Rights 


Finally, Slade J. briefly broached the question of the status of the 
Universal Declaration of Human Rights and of the European Conven- 
tion for the Protection of Human Rights and Fundamental Freedoms. 
However, the- ‘question arose only in an incidental manner, namely in 
connection with the construction of trust clause 2 (c). Slade J. construed 
its words “inhuman or degrading treatment or punishment” in the 
light of Amnesty’s statute which treats the infliction of capital punish- 
ment as inhuman or degrading treatment.*4 Neither the Universal 
Declaration nor the European Convention necessarily proscribed 
capital punishment.®* Slade J. felt entitled to look at the Universal 
Declaration as it was referred to in the trust deed, but discarded the 
Convention which is not there referred to as a less reliable source than 
the Universal Declaration despite the plaintiff’s contention that the 
very similar wording in trust clause 2 (c) was intended in a sense corres- 
ponding to article 3 of the Convention.*® oe 





32 Falk, op. cit. 4; Dahm ascribes to them a role as guardians of international legal 
protection in the absence of international tribunals, Vélkerrechtliche Grenzen der inlindi- 
schen Gerichtsbarkeit gegentiber ausländischen Staaten, in (1958) FS Arthur Nikisch, 155, 
162-182. : 

33 [1981] 3 All E.R. 507. 

84 Art. 1(c) of the Statute refers to “ : death penalties and torture or other cruel, inhuman 
or degrading treatment or punishment.” 

35 Arts. 3 and 5 of the Universal Declaration, U.N.Doc. A/811; (1949) Cmd. 7662; 
Art. 3 of the European Convention, U.N.T.S. Vol. 87, p. 103; United Kingdom Treaty 
Series, No. 71 (1953) (Cmnd. 8969); Art. 7 of the International Covenant on Civil and 
Political Rights 1966 (1967) 6 I.L.M. 368; for references to subsidiary instruments and 
case law see Sieghart, The International law of Human Rights (1983), pp. 159 et seq. also 
GA Res. 3059 (XXVIII) of November 2, 1973, 3218 (XXIX) of November 6, 1974, and in 
particular 3452 (XXX) of December 9, 1975, which i is the Declaration on the Protection of 
All Persons from being subjected to Torture and other cruel, inhuman and degrading 
treatment or punishment; further the consideration by the UN Human Rights Commission 
to the possibility of a Protocol on the abolition of the death penalty, UN Press Release 
HR/1303, January 31, 1983; First Meeting of the Board of Trustees of the UN Voluntary 
Fund for Victims of Torture, Press Release SG/SM/480/HR/1361, March 21, 1983; 
Protocol No. 6 to the European Convention on the abolition of the death penalty, Council 
of Europe, H(83) 3; the rejection of torture is unequivocal; see also the American case 
Filartiga v. Pena-Irala and comment by Barenblat, Torture as a violation of the Law of 
Nations: An Analysis of 28 U.S.C. of 1350, Filartiga v. Pena-Irala, 630 F. 2d 876 (2d Cir. 
1980) (1981) 16 Texas International Law Journal 117. 

36 11981] 3 All E.R. 516. 
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. These limited statements scarcely permit a conclusion as to the court’s 
view regarding the quality of these instruments as sources of law or 
otherwise. It is therefore hardly worth speculating whether, on the one 
hand, resort to the Universal Declaration might have been regarded as 
proper even without a reference in the trust deed or, conversely, 
whether even the European Convention might have been used’ had it 
been referred to: A narrow technical approach whether based on 
procedural economy, separation of powers or lack of judicial authority, 
inevitably hampers effective implementation of universal substantive 
standards. Such restraint is regrettable for several reasons. First, 
freedom from torture and from inhuman or degrading treatment ‘or 
punishment are not subject to different ideological interpretations and 
would not, therefore, involve a judge in assessing “ relative ’’ values. 
Secondly, obligations derived “‘ from principles and rules concerning 
the. basic rights of the human person’”’ are obligations owed by all 
states to the international community as a whole,*’ judicial concern 
cannot, therefore, constitute an interference in the internal affairs of 
states which violate them. Thirdly, attitudes of English courts towards 
the Universal Declaration and particularly the European Convention, 
while still somewhat unsettled and erratic, have gradually become more 
flexible. Today the Universal Declaration of Human Rights represents a ° 
standard which is firmly embedded in the practice of international *° 
as well as domestic 3 tribunals. In R. v. Romano * for instance, the 
English Court of Criminal Appeal accepted implicitly an indirect 
effect of the Declaration. It found that it was “ idle’ to recommend 
the deportation of a person possessing Cypriot and British citizenship 
on the grounds that the Home Secretary had indicated previously 
that he could not deport such a person because he was precluded 
from doing so by Article 13, paragraph 2 of the Universal Declaration 
of Human Rights which gives everyone the right to return to his 
own country. It is particularly noteworthy that courts in a number 
of democratic countries have actively and confidently protected indivi- 
dual rights and freedoms against the interests:of governments in 
effective administration.. A particularly striking feature has been the 
readiness of some courts to base their judgments on decisions of 
international organisations in the field of human rights and in particular 
on the Universal Declaration of Human Rights. Remarkably, they 
have sometimes even disregarded formal requirements of incorporation 
of treaties by specific legislation which indirectly affects the treatment 





. 37 Barcelona Traction, Light and Power Co. Case,1.C.J. Reports 1970, p. 3 paras. 33, 34. 

38 See, for example, Judges Alvarez and Azevedo in the Asylum Case I.C.J. Report 
1950, 290, 339; Judge Guggenheim in the Nottebohm Case, I.C.J. Report 1955, 63; Judge 
Tanaka in the South West Africa Cases, I.C.J. Report 1966, 293;:the Court itself and 
Judge Ammoun in the Namibia Case, I.C.J. Report 1971, 46, 76, 77, 81, 83, 84, 88; the 
Court in United States Diplomatic and Consular Staff i in Teheran (merits) I.C.J. Reports 
1980, 3, para. 91. 

39% See generally and for further references Schreuer, “The Impact of International 
Institutions on the Protection of Human Rights in Dome Courts ” (1974) 4 Israel 
Yearbook on Human Rights 60, 81 et seq. i 
~ 40 Decision of July 15, 1963, 8 B.I.L.C. 790. 
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accorded the Universal Declaration of Human Rights.*! Guided by 
international efforts to promote human rights, they have, moreover, 
been able to. overcome ‘legalistic arguments related to conceptions 
about the quality as.sources of international decisions and to dualism. 
The European Convention has not so far played a significant role in 
English-courts as it was neither incorporated into the English legal 
system by an Act of Parliament as required by constitutional law nor 
accepted, if only in parts, as customary international law following 
part of the common law “ without convincing proof.” 43 Tentative dicta 
by Lord Wilberforce that the European Convention may be a source of 
English public policy are not as yet substantiated by the cases.*4 
Megarry V.-C. only recently reaffirmed the position in England in the 
broadest terms—‘ obligations in international law which are not 
enforceable as part of English law cannot, in my judgment, be the 
subject of declaratory judgments or orders °” and declined to make a 
declaration under the European Convention on Human Rights ina 
dispute about deportation.” 

Lords Fraser and Scarman both acknowledged that the European 
Convention is not part of English law-yet took the view that “‘ this 
House and other courts in the United Kingdom, should have regard to 
the provisions of the Convention . . . and to the decisions of the Court 
of Human Rights ... where our domestic law is not firmly settled °? or 
“ if the issue should ultimately be . . . a question of legal policy .. .”’ 48 
These dicta confirm earlier evidence that English courts may increasingly 
though not necessarily consistently be inclined to take account of both 
the Universal Declaration-and the European Convention.4’ 


41 Courts have interpreted domestic law including the Constitution in the light of the 
provisions of the Universal Declaration of Human Rights: see for example J: C. v. Min. of 
Justice, March 4, 1970 (1971) 2 N.Y.LL. 238; Trib. di Roma, July 27, 1959 (1963) 28 ILL.R. 
607; Satwant Singh Sawhney vy. Assistant Passport Officer, New Delhi Supreme Court 
1967, 7 Ind.J.Int.L. 542, 550; Federal Administrative Court, January 16, 1964 (1968) 83 
Deutsches Verwaltungsblatt 983, all quoted from Schreuer, ‘op. cit. 83, 84. 

42 Jd., Die Behandlung internationaler Organakte durch staatliche Gerichte (1977), 
p. 304 and see further references to practice of courts on p. 142, note 317. 

43 See, e.g. Trendtex Trading Corp. v. Central Bank of Nigeria [1977] 1 All E.R. 881, 
911b, per Shaw L.J. See Duffy, English Law and ‘the European Convention on Human 
Rights (1980), 29 I.C.L.Q. 585, 599 et seq., 608. 

44 Blathwayt v. Lord Crawley [1975] 3 All E.R. 625. | 

45 Reference in Malone v. Metropolitan Police Commissioner [1979] Ch. 344, 353F, 
[1979] 2 W.L.R. 700, 708 to the (unreported) decision in Uppal v. Home Office [1978] The 
Times, October 21, 1978. : 

46 Attorney-General v. British Broadcasting Corporation [1980] 3 W.L.R. 109, 128-129, 
130 (H.L.) respectively; see also United Kingdom Association of Professional Engineers v. 
A.C.A.S. [1980] 2 W.L.R. 254, 266-267 (H.L.), per Lord Scarman and Morris v. Beardmore 
[1980] 3 W.L.R. at 296, per Lord Scarman, referred to by Crawford (1980) B.Y.I.L. 309. 
Schering Chemicals v. Falkman Ltd. (C.A.) (1981) 2 W.L.R. 848, 861, per Lord Denning 
M.R. 

47 R.v. Miah [1974] 1 W.L.R. 673; R. v. Secretary of State for the Home Department, 
ex parte Bhajan Singh [1976] 1 Q.B. 198. R. v. Secretary of State for the Home Department, 
ex parte Phansopkar; ex parte Bagum [1976] Q.B. 606; [1975] 3. All E.R. 497, 606; Birdi v. 
Secretary of State for Home Department [1975] The Times, February 15; by contrast no 
reference to the standards of the European Convention was made in J.R.C. v. Rossminster 
[1980] 1 All E.R. 80; Dale (1976) 251 I.C.L.Q. 292, 305-307; Crawford (1974-75) 47 
B.Y.I.L. 356-361 ; (1976-77) 48 B.Y.1.L. 349-352; (1980) B. Y.I.L. 303-328; for a thorough 
discussion of approaches and techniques used see Duffy, op. cit. 
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IV. CONCLUSION 


The scope of the immunity of foreign sovereigns and their acts is to be 
determined by municipal courts in the light of international law. 
Whether these courts function'as arenas for constructive or restrictive 
attitudes towards international law should be governed by uncontested 
values enshrined in international law itself and not by misconceived 
deference to shifting foreign policy considerations of the executive. It 
would appear sensible and possible to differentiate between the proper 
occasion for restraint and’ instances which call for judicial activism. 
Municipal courts enjoy a considerable measure of discretion with 
respect to foreign legislation arid'should have no difficulty ‘in refusing 
to apply it-or in disapproving of it by means of the device of “ public 
policy’? where such legislation violates‘ international standards of 
human rights. Increasingly, domestic courts are called upon to adjudge 
important issues which involve the application: of international law. 
Subservience to precedents and constitutional: dogma does not allow 
for sufficient flexibility and independence of courts in this role. It is 
difficult to imagine that an appraisal by a domestic court in the United 
Kingdom of the observance of human rights standards in a foreign 
state or indeed an application for guidance by the Executive could 
either embarrass Her Majesty’s government € or cause it to incur inter- 
national responsibility.*® 

In the present, much more limited context of this case, it was not 
even necessaryto examine a concrete situation. It is submitted that 
prima facie public benefit is the attendant concept involved in an attempt 
to work towards the eradication of violations of international human 
rights. 

Courts in many ‘countries including the United Kingdom have not 
hesitated to hold, inter alia, that certain confiscatory acts of foreign 
states affecting property rights were in breach of international law. 
What, one must ask, is the particular difficulty in finding that the 
“probable ” effects on a community in a foreign country of the 
abolition of unlawful torture constitute “ public benefit ” ? Admittedly, 
the context is different. In the present case the court was not called 


upon to review foreign acts of any particular state directly. It also . 


appears that Slade J. might have accepted clause 2 (c) as charitable had 
it been limited to “ procuring the abolition of torture ” to the extent 
that it was practised illegally [sic!] thus not requiring the procurement 
of legislation.*® In any case it would appear to be necessary to go 
beyond non-committal lip service to Human Rights standards and to 
disregard the view that they are of an essentially relative character and 


that the executive has the sole prerogative in determining the extent of - 


their application. 





48 For Mann, “ mere possibility of embarrassment should not be sufficient ’’; only in 
case of “ empirically proved likelihood of actual harm to the common weal ” would a 
duty be imposed upon the court to decide in conformity with the policy of the Executive, 
op. cit, note 54 on p. 419; and see note 9. 

49 [1981] 3 Al E.R; 517. 
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The Attorney-General is one of the government’s most senior legal 
advisers ©° on matters of international law and was one of the defendants 
in the instant case. Generally, the Attorney-General may be present in a 
private suit whenever the interests of the Crown including its relations 
with foreign states require it." The Goodman Report recommended 
“ that where the government considers that the overseas activities of an 
English charity are, or may.be, contrary to the public interest of the 
United Kingdom there should be a procedure whereby the Foreign 
Office can make an order requiring the charity to stop that activity . . . 
In deciding whether to make an order the Foreign Office would take 
into account representations by any foreign government.” 52 It is 
submitted that this or a similar procedure would provide sufficient 
protection of governmental interests. 

The recent change in the United Kingdom’s recognition policy may 
well enhance judicial responsibility in this field "3 and perhaps induce a 
return to greater self reliance of courts with respect to facts and acts of 
state °4 and indeed international law generally. Requests of and 
deference to statements of the Foreign Office is not dictated by law but 
a matter of judicial policy. 

Lord Atkin coined the famous principle that ‘‘ one state cannot 
speak with two voices (on such a matter), the judiciary. saying one 
thing, the executive another.” ® States themselves should not speak 
with different voices with respect to universal standards of human 
rights whether through their governments or their courts. 


FRIEDL WEISS.* 





50 J, U, J. Edwards, The Law Officers of the Crown (1964), p. 140. 
1 As amicus curiae or as a party by right of intervention (Duff Development Co. Ltd. v. 

Kelantan Government [1924] A.C. 797, 802), invitation of the court (The Parlement Belge 
[1879] 4 P.D. 129, 130, 145) or with leave of the court (Engelke v. Musmann [1928] A.C. 
433, 435-437). 

52 Op. cit. para. 88. 

53 See Symmons, op. cit. 260; Marston, “ United Kingdom Materials on International 
Law ” (1980) B.Y.I.L. 366 et seq. 

54 Mann, op. cit. note 54, 143, 148, 149. 

55 Arantzazu Mendi [1939] A.C. 256, 264. 

*Lecturer in Law, London School of Economics and Political Science. 


REMEDIES OF BUILDING SUB-CONTRACTORS 
AGAINST EMPLOYERS 


AN employer employs a building contractor. All or part of the work 
is sub-contracted. What remedies are available to sub-contractors 
against the employer if the contractor defaults on payment? 


1. DIRECT PAYMENTS ` 


The J.C.T. Standard Form of Building Contract? contains two pro- 
visions empowering employers to pay sub-contractors direct. Clause 
27 (c) reads: 


“ Before issuing any certificate under clause 30 of these Conditions 
the Architect/Supervising Officer may? request the Contractor to 
furnish him reasonable proof that all amounts included in the 
calculation of the amount stated as due on previous certificates in 
respect of the total value of work, materials or goods executed or 
supplied by any nominated sub-contractor have been duly dis- 
charged, and if the Contractor fails to comply with any such request 
the Architect/ Supervising Officer shall issue a certificate to that 
effect and thereupon the Employer may? himself pay such amounts 
to any nominated sub-contractor concerned ... and deduct the 
same from any sums due or to become due to the Contractor.’’® 


This power may only be exercised in favour of nominated sub- 
contractors; direct payment is discretionary provided the architect has 
requested and not received proof of payment by the contractor of 
previously certified sums.‘ 

Clause 25 (4) (b) only applies on determination of the contract on, 
inter alia, the bankruptcy or liquidation of the contractor, and reads: 


. the Employer may pay any supplier or sub-contractor for 
‘ any materials or goods delivered or works executed for the purposes 
of this Contract (whether before or after the date of determination) 
in so far as the price thereof has not already been paid by the 
Contractor. The Employer’s rights under this paragraph are in 
addition to his rights to pay nominated sub-contractors as provided 
in clause 27 (c) of these Conditions and payments made under this 
paragraph may be deducted from any sum due or to become due to 
the Contractor.’”® 


1 References in the text as to the 1963 Edition, July 1977 Revision. This is still in 

widespread use despite the introduction of a new Edition in 1980, 
Emphasis added. 

3 Cl. 35.13.5.3 of the 1980 Edition requires the employer to make direct payment if the 
architect/supervising oOfficer’s certificate is given and the employer has entered into 
Agreement NSC/2 or NSC/2a with the sub-contractor. In other cases, direct payment is 
discretionary (cl. 35.13.5.1). Deductions for direct payment may be made from the 
“retention fund (cl. 30 (4) (a) of the 1963 Edition, cl. 30.1.1.2 of the 1980 Edition). 

4 Cl. 35.13.3 of the 1980 Edition requires the contractor to furnish reasonable proof 
of payment if Sub-Contract NSC/4 or NSC/4a is used. 

The 1980 Edition does not contain a corresponding provision, the right to deduct 
direct payments terminating on liquidation. 


~ 
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Direct payment is again discretionary but may benefit any sub- 
contractor, nominated or otherwise. It is immaterial whether the 
outstanding payment has been the subject of a previous certificate. 

Insolvency apart; 'as between the employer and the contractor direct 
payments properly made bind the contractor,® although “ a condition 
which enables the building owner to pay someone other than the 
contractor must be strictly construed.’’? 

If the employer pays the contractor and includes payme for work 
done by sub-contractors in one certificate, he may not thereafter be 
able to pay sub-contractors. direct for work comprised in the earlier 
certificate and deduct this from subsequent payments if the contractor 
has not paid sub-contractors for the earlier work. The architect, having 
issued a certificate in favour of the contractor, cannot issue a further 
certificate in favour of a sub-contractor after a dispute has arisen. 
Maugham J. stated in British S.S. Investment Trust Ltd. v. Foundation 
Co. Ltd.®: 


ec 


. when a tradesman selected or appointed by the architect 
for ‘the purpose of the execution of works for which a provisional 
sum or prime cost amount is included in the contract has executed 
the work, the railway company has an option either to pay that 
tradesman direct and to deduct the amount from the certificate 
or to pay the proper percentage of the whole amount appearing 
due on the certificate to the contractor. If he takes the latter 
course and pays the contractor, in my judgment it is too late to 
claim a right to pay to the tradesman direct the sum due to the 
tradesman included in the certificate . .-. The effect of the payment 
to the contractor, in my opinion, is an election not to exercise 
the right to pay the tradesman direct to the extent of the percentage 
due to the tradesman paid to the contractor.” 


The above decision may not apply to clause 27 (c) of the J.C.T. 
Conditions, which permits direct payment if the amounts due under all 
previous certificates have not been paid. Deductions are permitted from 
“any sums due or to become due,” indicating that payment to the 
contractor on previous certificates which included payments due to 
sub-contractors does not prejudice the right to make direct payments if 
the architect- subsequently certifies non-payment. However, if the 
employer elects to pay the contractor despite such a certificate, it is 
likely that this election will prevent the employer from subsequently 
deducting a later direct payment made in respect of the non-payment 
previously certified.” 


6 A direct payment will not bind the contractor in the absence of a contractial provision 
permitting this: see Re Holt, ex p. Gray (1888) 58 L.J.Q.B. 5. 

? J. A. Milestone & Sons Ltd. (In Liquidation) v. Yates Castle Brewery Ltd. {1938} 2 
All E.R. 439, 443, per Singleton J. 

8 Unreported. Cited in the Milestone case. 

8 Cl, 35.13.5.3 of the 1980 Edition, which refers to direct payments being deducted 
from “‘ any future payment otherwise due to the Contractor under this Contract.” 

10 The reference to deductions from sums to become due may merely permit deductions 
from subsequent certificates if the sum due on the interim certificate following certification 
by the architect is insufficient to cover the total non-payment so certified, rather than 
permitting future deductions if the right to make a deduction is not exercised at the 
earliest available opportunity. 
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However, provided the direct payment is within the terms of the 
power, the employer is discharged pre tanto as against the contractor. 


.2, INSOLVENCY AND DIRECT- PAYMENTS 
Problems arise on the‘contractor’s insolvency. Until recently it appeared 
- to be settled law that the employer could pay sub-contractors direct and 
bind the contractor’s liquidator. Re Tout & Finch™ was accepted as 
authority, following Re Wilkinson, ex p. Fowler,” in which Bigham J. 
held that the power to pay direct was not annulled by the bankruptcy of 
the contractor and that sub-contractors could be paid in full ‘in priority 
to the contractor’s trustee. Bigham J. regarded the contractual power 
to pay direct as an authority irrevocable even on bankruptcy. He said’: 
“Tt is an authority which, in my opinion, it was not competent 
for the bankrupt to withdraw, and it was never contemplated 
he should withdraw it; and, indeed, it is not contended on behalf 
of the trustee that the authority was one that could be lawfully 
withdrawn. It is an authority, theretore, which the bankruptcy 
of the contractor did not annul.” 


The trustee argued that nevertheless direct payment did not bind him, 
but Bigham J. said,?4 
. as that power or authority was never revoked, in my opinion 
it binds the trustee in bankruptcy just as much as it would have 
bound the contractor himself if he. nee never been made a 
bankrupt.” 


Neither.case dealt with what is now section 302 of the Companies Act 
19485 or its bankruptcy equivalent. There was, however, authority that 
the bankruptcy rules for the distribution of an insolvent’s estate should 
take precedence over contractual provisions to the contrary. In Ex p. 
Mackay James L.J. said," “ .`. . a man is not allowed, by stipulation with 
a creditor, to provide for a "different distribution of his effects in the 
event of bankruptcy.from that which the law provides.” 

Ex p. Mackay concerned a charge arising in favour of one’ party on 
the bankruptcy of the other. The court objected to a person securing by 
contract an undue advantage in his favour on bankruptcy. Mellish L.J. 
stated?’ “.. . a person cannot make it a part of-his contract that, in the 
event of bankruptcy, he is then to get some additional advantage which 
prevents the property being distributed under the bankruptcy laws.” 
The view was, however, tenable, that since the purpose of direct payment 
clauses is not to secure an undue advantage to the employer, direct _ 
payments could still bind the contractor’s trustee. 

11 [1954] 1 All E.R. 127. 

12 [1905] 2 K.B. 713. 

13 At p. 720. 

14 At p. 721. 

15 “ Subject to the provisions of this Ad as to terena EE the property ofa 
company shall, on its winding up, be applied in satisfaction of its liabilities pari passu, and,- 
subject to-such application, shall, unless the articles otherwise provide, be distributed 
among the members according to their meh andl interests in the company. 


16 (1873) 8 Ch.App. 643, 647. 
17 At p. 648. 
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Before there was any further English authority, Ogilvie Thompson 
J.A. said in Administrator Natal v. Magill Grant & Nell 18; 


**.,. although the defendant’s payment to the nominated sub- 
contractors was made pursuant to the election conferred upon 
him, without apparent qualification by [the direct payment clause] 
of the contract, the exercise of that election after liquidation had 
supervened disturbed both the realisation and distribution of the 
plaintiff company’s assets as prescribed by the law relating to 
liquidations. Were this court now to uphold the validity of the 
election exercised by the defendant in the present case, the door 
would be opened to contractual stipulations expressly designed to 
afford, on insolvency or liquidation, preference to selected creditors 
who would otherwise be merely concurrent.” 


Re Wilkinson and Re Tout & Finch were not followed. These decisions 
have now been weakened by the similar approach taken by the House 
of Lords in British Eagle International Airlines Ltd. v. Compagnie 
Nationale Air France, and as between the employer and the con- 
tractor’s liquidator, direct payments will probably ‘not bind the 
liquidator. British Eagle concerned an arrangement whereby mutual 
rights and liabilities were settled though a clearing house, the effect of 
which was to alter the distribution of the company’s assets from that 
prescribed by section 302 of the Companies Act 1948. Lord Cross said,?° 


“ The question is, in essence, whether what was called in argument 
the * mini liquidation’ flowing from the clearing house arrange- 
ments is to yield or to prevail over the general liquidation. I 

- cannot doubt that on principle the rules of the general liquidation 
should prevail.” 


In British Eagle, ex p. Mackay was applied, and it was made clear that 
the question turns on public policy, it being irrelevant whether any 
personal benefit attaches. Lord Cross again?!: 


4 


‘... what Air France are saying here is that the parties to the 
‘clearing house’ arrangements by agreeing that simple contract 
debts are to be satisfied in a particular way have succeeded in 
* contracting out ’ of the provisions contained in section 302 of the 
1948 Act for the payment of unsecured debts ‘ pari passu.’ In such a 
context it is to my mind irrelevant that the parties to the ‘ clearing 
house’ arrangements had good business reasons for entering 

‘ Into them and did not direct their minds to the question how 
the arrangements might be affected by the insolvency of one or 
more of the parties. Such a ‘ contracting out’ must, to my mind, 
be contrary to public policy.”’ | 


Direct payments will contravene section 302 and should not bind a liqui- 
dator. Re Wilkinson and Re Tout & Finch can no longer be authoritative 


18 [1969] 1 S.A.L.R. 660. 

18 [1975] 2 All E.R. 390. 

20 At p. 411. 

21 Atp. 411. Lord Cross made it clear that arrangements completed before commence- 
ment of liquidation remain binding on the liquidator. The court will only reopen payments 
made after liquidation. 
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on this point, and ‘on the insolvency of the contractor sub- 
contractors will have to prove in the liquidation. The statement of © 
Cotton L.J. in Re Harrison, ex p. Jay? accurately represents the law; 
“though the contract is good as between the parties to it, it is on 
principle void ‘in the event of the builder’s bankruptcy.’’** This must 
equally apply to clause 25 (4) (d).4 . 


3. PRIVITY OF CONTRACT 


If the employer is unwilling to pay sub-contractors direct, may the 
employer be sued on a direct contract? Generally there is no privity of 
contract, but this is not always so. 

The mere existence of a power to pay direct is insufficient to create 
privity of contract betwen employers and sub-contractors ? and clause 
27 (£) of the J.C.T. Conditions states: “ Neither the existence nor the 
exercise of the foregoing powers nor anything else contained in these 
Conditions shall render the Employer in any way liable to any nominated 
sub-contractor.” In A. Vigers Sons & Co. v. Swindell, Asquith J. said 
of a similar clause,?’ 


“It is quite clear that the intention of this agreement is that there 

.should be privity of contract between building owner and building 
contractor, and between building contractor and such sub- 
contractors as may be nominated by the architect, but that there 
shall be no privity of contract between the building owner and any 
nominated sub-contractor, and this even if the building owner 
exercises the right conferred on her .. . of paying a nominated 
sub-contractor direct and debiting the contractor.” 


However, the employer may ratify an unauthorised pledge of his credit, 
despite such a clause, and Asquith J. continued,* “ If [the employer] 


22 (1880) 14 Ch.D. 19, 26—provision that building materials not already vested in the 
employer should be forfeited to him on the contractor’s bankruptcy held void. 

23 See also Re Holt, ex p. Gray (1888) 58 L.J.Q.B. 5 in which it was held that on the 
bankruptcy of the contractor the architect could not deduct from payments due to the 
contractor payments made to a sub-contractor for work and materials supplied but could 
be compelled to certify payment to the contractor without such deduction. There was no 
right to pay direct in the absence of an express power but in any case such payment would 
be void against the trustee as an interference with the bankruptcy laws. ° 

24 C1. 35.13.5.4.4 of the 1980 Edition provides that the clause is to ‘‘ cease to have 
effect absolutely ” if when the payment would otherwise be made there is a winding-up 
petition or resolution for the contractor’s voluntary liquidation. A footnote states that 
amendment is necessary if the contractor is an individual or a partnership (presumably 
the right to pay direct should cease by reference to the available act of bankruptcy back 
to which the trustee’s title relates). Once either event has occurred, direct payments will 
not bind the contractor or its liquidator, since the contractual right to make deductions 
will have ceased. The clause does not contemplate reinstatement of the contract or liqui- 
dation not proceeding. Presumably the clause would revive if the status quo ante is restored, 
but this is not entirely clear. 

25 J, A. Milestone & Sons Ltd. (In Liquidation) v. Yates Castle Brewery Ltd. [1938] 2 
All E.R. 439. 

26 C1. 35.20 of the 1980 Edition, which (unnecessarily) excepts the effect of direct 
agreements between the employer and nominated sub-contractors in the form of Agreement 
NSC/2 or NSC/2a. Presumably this cannot apply to cl. 30.5 (employer’s interest in 
retentions declared to be fiduciary as trustee for contractor and nominated sub-contractors). 

27 [1939] 3 All E.R. 590, 593. 

28 At p. 596. : 
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knew that [the architect] was pledging her credit to other sub-contractors 
wholesale, and approved or affirmed his conduct, this might ratify the 
transaction with [the sub-contractor], even if she had no specific 
knowledge of that transaction.” 

Direct contractual relationships may arise by other means. The 
contractor may contract with sub-contractors as agent for the employer. 
This will not usually be the case,?° as the provisions for the creation of 
agency enunciated by Diplock L.J. in Garnac Grain Co. v. HMF. 
Faure and Fairclough Ltd. and Bunge Corporation, will not usually be 
satisfied. The principle was stated as follows**: 

“For A to be the agent of B in entering into a contract with 
C... there must be a previously existing agreement between A 
and B that A shall contract with C on B’s behalf so as to create 
privity of contract between B and C.”’ 


The mere acceptance by the employer of work done by the sub- 
contractor does not imply that the employer has entered a contractual 
relationship with the sub-contractor.*! If the sub-contractor alleges 
agency, he must prove it,? although he may show that the employer 
personally gave orders as principal and that the employer has so acted 
with other sub-contractors. 

If the employer gives a direct order to a sub-contractor to carry out 
works or deliver goods, the employer may be liable to the sub-contractor 
on an express or implied promise to pay. In Dixon v. Hatfield?’ the 
employer’s agreement to pay a timber supplier from moneys due to the 
contractor amounted not merely to a collateral undertaking 
guaranteeing the contractor’s debt, but to a direct undertaking to pay 
the supplier direct. In Smith v. Rudhall* the defendant, having employed 
a builder to erect a house, gave a guarantee for a supply of materials to 
the builder at a certain amount; more materials were supplied on the 
builder’s order, the defendant being constantly on the premises; it was 
for the jury to say whether the defendant had led the plaintiff supplier 
to believe that the latter supply was to be on his credit. 

In Hobbs v. Turner” a contract provided that payments on the 
architect’s certificate in respect of provisional sums ‘were to be made 
“ in such amounts and to and in favour of such persons as the architect 
shall direct, and such sums so expended shall be payable by the 
contractor without discount or deduction or ...’’ by the employer to 
tradesmen. The architect selected the plaintiff to carry out ironwork, 
who invoiced and debited the builder (contractor) but brought an 
action against the building-owner (employer) on the architect’s certi- 
ficate claiming £27 10s. for ironwork. Collins M.R. held,*® 

29 Hampton v. Glamorgan County Council [1917] A.C. 13. 

30 [1965] 3 All E.R. 273, 286. 31 Paterson v. Gandesequi (1812) 15 East 62, 66. 

82 Woodward v. Buchanan (1870) L.R. 5 Q.B. 285, 287, per Mellor J.: “It was... 
perfectly legitimate to show that other tradesmen had supplied goods by the defendant's 
order for the same houses,” 

33 (1825) 2 Bing. 439. 

34 (1862) 3 F. & F. 143. See also Wallis v. Robinson (1862) 3 F. & F. 307. 


35 (1902) 18 T.L.R. 235. 
36 At p. 236. The certificate was issued direct to the employer. 
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‘‘This clause: was obviously framed upon the footing that the 
building-owner was liable for this particular class of work. In his 
opinion, when one looked at the whole of the contract taken 
together the proper inference as regarded this particular class of 
work was that'it was intended that the building-owner, and not the 
builder, should be the principal. If the builder entered into a 
contract for any of this class of work he might make himself liable 
to the tradesman or artist; but, as he was acting under the general 
scope of the contract, he would be acting as the agent of the 
building-owner and would create privity of contract between the 
building-owner and the tradesman or artist. That could only be got © 
rid of by the tradesman or artist contracting with the builder in such 
a way as to debar himself from resorting to the building-owner.”’ 


In view of clause 27 (f), it is unlikely that this decision would apply to 
the J.C.T. Conditions, and indeed in Hampton, v. Glamorgan County 
Council,?" Hobbs v. Turner was distinguished on a differently worded 
clause. However, clause 27 (f) is not a term of a contract to which the 
sub-contractor is a party. Unless the sub-contract incorporates or 
refers to the head contract (which may be a contract with the builder so 
as to debar the sub-contractor from resorting to the employer, as 
envisaged by Collins M.R. in Hobbs v. Turner), a contract between the 
employer and sub-contractor may arise either by reason of agency, in 
which case clause 27 (f) does not in its terms apply (the clause only 
prohibiting privity arising from the existence or exercise of the powers 
contained in the main contract), or by reason of the exercise of the right 
to pay direct, in which case clause 27 (f) is not necessarily a term of this 
contract, being simply a term between the employer and the contractor. 
There may therefore be scope for argument that despite clause 27 (f),. 
privity of contract may be created. e og l 
Privity of contract may also be created by a collateral contract. In 

Shanklin Pier Ltd. v. Detel Products Ltd. it was said®°: 

“If, as is elementary, the consideration for the warranty in the 

usual case is the entering into the main contract in relation to 

which the warranty is given, I see no reason why there may not be © 

an enforceable warranty between A and B supported by the 

consideration that B should cause C to enter into a contract with 

A or that B should do some other act for the benefit of A.” 


On this principle, where the sub-contractor is nominated by the- 
employer, a contract may arise: whereby the. employer will see that 
the sub-contractor is paid, the consideration being the agreement by the 
sub-contractor to contract with the contractor. The terms of any 
collateral contract will. depend on the'facts, but the sub-contractor may 
acquire power to.make the employer pay direct, or the agreement 
could even amount to an independent guarantee that the sub-contractor 
will be paid. Clause 27 (f) will not prevent the sub-contractor 
recovering against the employer direct in these circumstances, since the 
87 [1917] A.C. 13. Lord Parmoor said (at “p. 24). “ There, is certainly no inference of 


agency... to be drawn from including in a lump sum contract a provisional sum.” 
38 [1951] 2 All E.R. 471, 472. 39 See Dixon v. Hatfield, ante. 
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contract will have arisen independently of the standard conditions and 
therefore not incorporate this term”; alternatively an antecedent oral 
promise by the employer to see that the sub-contractor is paid direct if 
necessary may override its effect.** 

The employer may enter a written agreement direct with nominated 
sub-contractors. The R.I.B.A. form of agreement binds the employer to 
require the contractor to furnish proof of payment, failing which the 
architect will issue a certificate stating the amount due to the 
sub-contractor.** Clause B (2) of the 1973 Edition provides that 
*“,..the Employer willt? deduct the amount so certified and unpaid 
from any sum due or to become due to the Contractor under a certificate 
issued under clause 30 of the main contract and the Employer willt? pay 
the amount so deducted to the sub-contractor.” This obliges the 
employer to pay direct, with no room for an implied term that the 
employer is only required to pay direct where direct payment will bind 
the contractor.44 In the event of the contractor’s insolvency sub- 
contractors may be able to require direct payment under the terms of 
clause B (2) despite the fact that the employer may be unable to obtain a 
discharge against the contractor’s liquidator.*® 


4; LIEN 
In Bellamy v. Davey*® a contractor for the erection of steel tanks 





40 In Re Arthur Sanders Ltd. (1981) 17 B.L.R. 125, it was held that cl. 27 (f) does not 
prevent sub-contractors acquiring beneficial interests in retentions held by the employer, 
under a declaration of trust contained in the sub-contract. Nourse J. said (at p. 140), 
““... it is not the main contract or anything contained in it which renders the employer 
liable to the sub-contractor. It is the sub-contract which produces that result.” Nor does 
cl. 27 (f) prevent the contractor’s liquidator suing the employer as trustee for 
sub-contractors. The question of whether sub-contractors could sue the employer direct 
was left open, but it is suggested that cl. 27 (f) would not prevent this. 

1 See, e.g. J. Evans & Son (Portsmouth) Ltd. v. Andrea Merzario Ltd. [1976] 2 All E.R. 
930. 

42 C1. B(1) contains an undertaking by the employer that the architect will in accordance 
with cl. 27 (c) require the contractor to furnish reasonable proof of payment of amounts 
stated as due in certificates. 

43 Emphasis added. i , 

44 See Liverpool City Council v. Irwin [1976] 2 All E.R. 39 and Shell U.K. Ltd. v. 
Lostock Garage Ltd. [1977] 1 AIl E.R. 481 where Lord Denning M.R. said at p. 488, 
"... aterm is not to be implied on the ground that it would be reasonable, but only where 
it is necessary and can be formulated with a sufficient degree of precision.” The proviso in 
cl. B (4) limits the employer’s obligations to make deductions from retentions. 

5 Agreements NSC/2 and NSC/2a (used with the 1980 Edition) require sub-contractors 
to repay direct payments if the employer can demonstrate the existence of a petition or 
resolution for the winding up of the contractor when the payment was made (cll. 7.2 and 
6.2 respectively). The employer is at risk until repayment, since the direct payment will 
not bind the contractor or its liquidator, the right to make deductions having ceased 
(cl. 35.13.5.4.4 of the main contract). The obligation to repay continues even if the main 
contract is reinstated and liquidation does not proceéd. It is unclear whether the direct 
payment provisions may revive. Even if revival is possible, it is doubtful whether a direct 
payment made and repaid could be made a second time if non-payment continues. 
However, if the employer is obliged, despite certification of non-payment, to pay the 
contractor without deduction because the right to make deductions has ceased, it is 
unclear whether a subsequent deduction could be made for the same non-payment. 
Perhaps in these circumstances payment of the contractor without deduction would not be 
an election not to exercise the right to pay direct (in the absence of a contractual right to do 
so). This is of particular importance if the employer has entered into Agreement NSC/2 or 
NSC/2a, since he is obliged to operate cl. 35.13.5.3. 46 [1891] 3 Ch. 540, 


t 
i 
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sub-contracted the work to the plaintiff. The work-was nearly com- 
pleted when the contractor became insolvent. It was held that no property. 
had passed to the contractor or employer and on completion of the 
work the plaintiff was not’bound to hand over the tanks except-on 
having the purchase price paid or secured by a charge on the price to be 
paid to the contractor. This case.was doubted and distinguished in 
Pritchett & Gold.& Electrical Power Storage Co. Ltd. v. Currie.*” The 
installation of a -battery was sub-contracted to the plaintiff. On the 
contractor’s liquidation, it was held that even if property did pass to 
the contractor, the plaintiff had no lien on the consideration payable.to 
the contractor by the employer under the head contract. 

It would appear, then, that sub-contractors have no lien for work or 
goods supplied, unless perhaps the sub-contract works comprise the 
whole of the main contract works. However, if. property in materials - 
supplied by sub-contractors has not. passed ‘to the contractor, the 
employer can be inno better position, notwithstanding clause 14 of the 
J.C.T. Conditions,*® which provides for property to pass to the employer 
on payment of an interim certificate which includes the value of the 
materials. The sub-contractor is not a party to the main contract and is 
therefore not bound by it, even if he has knowledge of its terms.*® 
Consequently, if property has not passed to the contractor, the sub- 
contractor may retain unfixed materials as against the employer and. 
the contractor’s liquidator. Even if the contractor is an individual, 
the reputed ownership rules are unlikely to apply to on-site materials. 


+ 


5, GARNISHEE PROCEEDINGS ` 


i 
A sub-contractor having obtained judgment against the contractor, 
may seek to attach the benefit of the head contract, 

An attachment may ‘only be made if the debt is “ due or accruing 
due.’’52 It was held in Jones Vv. Thompson®® that “ accruing due ” refers 
to the substantive debt, so that the debt to be attached must exist at 
the date of the order, even if the right to receive payment is not 
immediate. Thus the question of whether there i is any debt attachable . 





47 [1916] 2 Ch. 515. 

48 CI. 16 of the 1980 Edition. 

49 Dawber Williamson Roofing Ltd. v. Humberside Coimiy Council (1979) 14 B.L.R. 70. 
Cl. 36.4.7 of the 1980 Edition (a new provision) provides that in the absence of agreement 
to the contrary, a supplier is not to be nominated unless the contract will provide for 
property to pass to the contractor on delivery regardless of payment. 

0 The J.C.T. standard form agreements between employers and nominated sub- 
contractors do not deal with the passing of property in materials. Property will usually not 
pass until incorporation in the works. However, the architect is required to certify on-site 
materials delivered for incorporation (cll. 30 (2) of the 1963 Edition and 30.2 of the 1980 
Edition). By contrast, the discretionary right to certify off-site'materials applies only if 
property passess to the contractor (cll. 30 (2A) and 30.3 respectively). 

1 5, 38, Bankruptcy Act 1914. See Re Fox, ex p. the Oundle and: Thrapston Rural 
District Council v. The Trustee [1948] Ch: 407. Materials will usually become part of the 
realty on incorporation (Hobson v. Gorringe [1897] 1 Ch. 128). Title retention clauses may 
assist (but see Borden (U.K.) Lid. v. Scottish Timber Products Ltd. [1979] 3 All E.R. 961 in 
relation to registration under s. 95, Companies Act 1948). 

52 R.S.C., Ord. 49. 

53 (1858) E.B. & E. 63 as explained in Heppenstall v. Jackson and Barclays Bank Ltd. 
[1939] 2: All E.R. 10. | / 
i M.L.R.—2 
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before the issue of the architect’s certificate is important. In Dunlop & 
Ranken Ltd. v. Hendall Steel Structures Ltd., Pitchers Ltd. (Garnishees)°* 
it was held that where the builder was to be paid on the issue of the 
architect’s certificate, money in the hands of the employer could not be 
attached until a certificate had been issued, and then only for the 
amounts mentioned in the. certificate. Lord Goddard C.J. said,” 
“$. . there is no doubt that, with regard to the relationship between 
the building owner and the main contractor, there is nothing due until 
. the contractor has a certificate, and so no sum can be garnisheed 
until that has been obtained.” This approach was also-taken by the 
Court of Appeal in Grant Plant Hire v. Trickey*® in which it was held 
that retention moneys were not due until the work was completed and 
until then there was no debt owed which could be attached.°” 
` It is suggested that this approach is incorrect, there being a confusion 
between non-existence of a debt and deferment of the right to receive 
‚payment. In O’ Driscoll v. Manchester Insurance Committee, Bankes L.J. 
made the distinction®®: 


“the expression a debt owing or accruing includes a debt 
debitum in praesenti solvendum in futuro. The question which has to 
be considered in deciding whether any particular debt fulfils the 
description of a debt owing or accruing is well put at p. 808 of 
the Annual Practice 1915, where the author says: ‘ But the dis- 
tinction must be borne in mind between the case where there is an 
existing debt payment whereof is deferred and the case where 
both the débt and the payment rest in the future. In the former case 
there is an attachable debt; in the latter case there is not.’ A case of 
the latter kind is where the amount is payable upon some con- 
tingency, and there it is not possible to say that there is a debt 
owing or accruing. But the mere fact that the exact amount of the 
‘debt has not been ascertained is no answer to the contention that 
there is a debt debitum in praesenti” ` 


It is suggested that there is an existing debt before the issue of the 
architect’s certificate and that the Dunlop case was wrongly decided, 
particularly in view of the procedure for issuing interim certificates and 
the contractor’s rights to submit disputes to arbitration. The Dunlop 
case has not been followed in Canada? and there is English authority 
supporting the view that there is an attachable debt. In Lewis v. Hoare, 
Lord Blackburn said,® 


_ Under the building agreement the money for the houses was not 

, -to be payable to the builder-until [the employer] should have 

‘ certified that all the work had been done in accordance with 
p e 


` 54 [1957] 3 All E.R. 344. 

55 At p. 347. 

56 (1961) 105 S.J. 255. 

57- See also Eaglesham v. McMaster [1920] 2 K.B. 169—no debt exists until certificate 
issued if this is a condition precedent to the right to receive payment, even if works 
complete. But see post as to retentions. i 

58 (1915) 113 L.T. 683. 

59 Sandy v. Yukon Construction Co. Ltd. (1961) 26 D.L.R. (2d) 254, holding that there 
was a debt attachable, but which was not payable until a certificate had been issued. 

60 (1881) 44 L.T. 66, 67. ; 


_ 
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the contract. This is a very common stipulation in such agreements, 
and upon the completion of the building there would be a debt due 
to [the builder], but not payable until [the. ai had certified 
the fact of completion.” . p 


This approach is supported by Tapp vV. Tones i in-which it was s held that 
there could be an attachment of instalments not yet due undér a debt. 
Such a debt may be the subject of a legal assignment, indicating that 
there must be a debt presently in existence.® It is suggested, therefore, 
that a debt does exist before a certificate is issued,’ and that this debt 
should be capable of attachment.®*' 

An attachment may also only be made if the debt remains due to the 
contractor, and will not take priority over a prior assignment, even if 
only equitable, for as Cotton L:J. held: in ‘Badeley v. Consolidated 
Bank,®* “ ... [the judgment creditor’s] rights under the garnishee 
order were only to attach to that which could- properly and without 
violation of the rights of other persons be dealt with by ute judgment 
debtor].’”® : 

Problems again arise if the contractor is skenk The contada: 
may not be permitted to obtain preference over other creditors by 
obtaining a garnishee order. Section 325 (1) of the. Companies Act 
1948°8 provides: . 


“ Where a creditor has issued execution against the goods or lands 
of a company or has attached any debt due to the company, and 
the company is subsequently wound up, he shall not be entitled to 
retain the benefit of the execution or attachment against the 
liquidator in the winding up of the company unless he has. com- 
pleted the execution or Sa before the commencement of 
the winding up.’’®’ 


Section 325 (2) provides that execution is completed by seizure and sale 
and the attachment of a debt on its receipt by the judgment creditor. In 
Re Caribbean Products (Yam importers) mea it was held that a 


6l (1875) L.R. 10 Q.B. 591. . 

823 G, & T. Earle Ltd. v. Hemsworth R.D.C. (1929) 140 L.T. 69, where Scrutton L.J. 
said at p. 71,“ ... where the thing assigned arises out of an existing contract; although it 
may not become ‘payable until a later date than the assignment, it is a debt or other legal 
thing in action which can:be assigned...’ (The case concerned the retention fund.) 
Assignments of future property are necessarily equitable. — 

63 See also the discussion of Re Tout & Finch, post. 

-64 (1888) 38 Ch.D. 238, 257. There is no attachable debt if an assignment is completed 
before service of the order nisi on the garnishee even if the garnishee has no notice of 
assignment (Robinson v. Nesbitt (1868) L.R. 3 C.P. 264). 

5 If the garnishee pays the judgment creditor pursuant to an order absolute, he will 
obtain a good discharge as against debenture holders of a floating charge provided it has 
not crystallised and no receiver has been appointed (Robson v. Smith [1895] 2 Ch. 118). 
However, if a receiver is appointed before the judgment creditor receives payment, even 
‘after the order absolute, the receiver will obtain priority (Cairney v. Back [1906] 2 K.B. 
746). 

88 Sees. 40, Bankruptcy Act 1914 for the bankruptcy equivalent and Marley Tile Co. v. 
Burrows [1978] 1 All E.R. 657. 

87 Or the date of receipt of notice of a meeting with a resolution for voluntary winding 
up, if earlier, s. 325 (1) (a). 

68 [1966] 1 All E.R. 181. See also Roberts falica aS v. Bernard Kelly Ltd. (in 
liquidation) [1983] 1 All E.R. 564, 576. 
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judgment creditor could not retain the proceeds of garnishee proceedings 
unless completed by the receipt of the debt attached before he received 
notice of the intention to pass the winding up resolution. The “ benefit 
of the attachment ’’ was held to mean the benefit of the charge which 
the creditor obtains by the attachment rather than the moneys received 
by the creditor; therefore if the creditor receives notice of intention to 
_ pass a winding up resolution before he has completed the attachment 
by receiving payment, he is not entitled to retain moneys received as 
against the liquidator, although moneys received before such notice 
belong indefeasibly to the creditor. Russell L.J. said®: 


“©. . the effect of [s. 325 (1)] is that the fruits of an attachment 
received by the creditor before the relevant moment of time are 
outside the section, but if received after that moment are within the 
section and must be accounted for and paid to the liquidator 
subject to the discretionary jurisdiction under subs. (1), proviso 
(c).??7° 


Section 325 (1) (c)71 empowers the court to modify the liquidator’s 
rights, but the court’s discretion is rarely exercised, the judicial attitude 
being illustrated by Russell L.J., who said in Re Caribbean Products,”* 
“This smacks altogether too much of palm-tree justice to suit my 
taste ” and continued,” “‘ The general rule in winding-up, ...1is that 
all creditors rank pari passu if not secured, and weighty reasons are 
needed to set this aside,” a view supported in Pritchard v. Westminster 
Bank Ltd., where Lord Denning M.R. said,’4 “ The court will not 
allow one creditor, however diligent he may be, to get an advantage over 
the others by getting in first with a garnishee order.” The unwillingness 
of the court to exercise its discretion is illustrated in D. Wilson 
(Birmingham) Ltd. v. Metropolitan Property Developments Ltd. where 
Buckley L.J. said”; i 


“ Counsel for the judgment creditor in this case has presented a 
most ingenious argument to this effect, that since the debt which 
is here sought to be attached was a debt which resulted from the 
judgment creditor’s own action as sub-contractors, in this case it 
would be just and equitable that the judgment creditor should be 
allowed to get an advantage over the other creditors of the com- 
pany. But although that argument has a certain attraction about it, 
I do not think it is a basis on which we can decide this case. I 
think we have got to bear in mind that where insolvent estates 


69 At p. 187. 

70 Therefore even if the debt may be attached before the issue of a certificate as suggested 
above, the garnishing sub-contractor is still at risk until the debt becomes payable on the ~ 
issue of the certificate since the benefit of the attachment may be lost on the contractor’s 
prior liquidation. 

71 “ The rights conferred by this subsection on the liquidator may be set aside by. the 
court in favour of the creditor to such extent and subject to such terms as the court may 
think fit.” 

72 [1966] 1 All E.R. 181, 184. 

73 At p. 185. 

74 [1969] 1 All E.R. 999, 1001, an approach supported by the Roberts Petroleum case 
ante. 

78 [1975] 2 All E.R. 814, 819. 
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are to be administered it is the policy of the.law that creditors 
should, so far as possible, be treated with equality, and the fact 
that in the present case the debt which the judgment creditor 
seeks to attach would not have come into existence had the 
judgment creditor not performed a contractual obligation which 
he was bound to the judgment debtor to perform, does not seem 
to me to be a reason for disregarding that general policy.” 


However, in cases of fraud, or where the creditor has delayed taking 
action by reason of representations made by the debtor, the proviso 
may be brought into effect in favour of the creditor. 78 e ii 


6. ASSIGNMENT 


A sub-contractor may acquire rights against the employer by an 
assignment by the contractor of all or part of the benefit of the main 
contract.?” | 

For the purposes of section 136 of the Law of Property Act 1925, an 
assignment may be absolute (and not by way of charge only) where the 
agreement provides for payment of the entire debt to the assignee, even 
if the assignee is to account to the assignor for any balance.78 A pro- 
vision for redemption and reassignment will not prevent the assign- 
ment being absolute.” Conversely, an assignment until certain advances 
have been repaid is an assignment by way of charge,® as is an assign- 
ment of so much of the debt as is necessary to satisfy all sums due 
from the assignor to the assignee.8! There may be an assignment of 
debts due and to become due under a building contract.82 The test of 
whether an assignment is absolute or merely by way of charge seems to 
be whether an intention may be found to pass complete control of the 
debt to the assignee, without which the assignment cannot be legal and 
must be by way of charge.®* For the assignment to be legal, the debtor 
must be able to receive a good discharge by paying the assignee without 
inquiring into the state of accounts between the assignor and assignee. 

No particular form is necessary to perfect an equitable assignment, ®4 
equity looking to the intent rather than the form. In Brice v. Bannister® 





78 See Re Grosvenor Metal Co. Ltd. [1949] 2 All E.R. 948, in which it was held that the 
court’s jurisdiction is not limited to cases of fraud or dishonesty. 

77 The present discussion concentrates on equitable assignments since the sub-contractor 
will usually be concerned with an assignment of parts of debts, which will necessarily be 
equitable. An assignment of future debts must also be equitable, but it was held in G. & T. 
Earle Ltd. v. Hemsworth R.D.C. (1929) 140 L.T. 69 that there can be a legal assignment of 
the whole of a debt arising out of an existing contract if due or accruing due at the time of 
assignment though not presently payable (in that case, the retention fund). 

78 Burlinson v. Hall (1884) 12 Q.B.D. 347. 

73 Tancredv. Delagoa Bay and East Africa Railway Co. (1889) 23 Q.B.D. 239. 

80 Durham Brothers v. Robertson [1898] 1.Q.B.D. 765. The assignment took effect as an 
equitable assignment. 

81 Jones v. Humphreys [1902] 1 K.B. 10. 

82 Hughes v. Pump House. Hotel Co. Ltd. [1902] 2 K.B. 190. Tailby v. The Official 
Receiver (1888) 13 App.Cas. 523 cf. Garnishee Proceedings. 

88 Tid. 

84 Brandt's (William) Sons & Co.v. Dunlop Rubber Co. Ltd. [1905] A.C. 454. 

85 (1878) 3 Q.B.D. 569. 
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an equitable assignment was effected by an authority: “I do hereby 
order, authorise and request you to pay [the plaintiff] the sum of £100 
out of the moneys due to or become due from you to me, and his 
receipt for the same shall be a good discharge.” The defendant, who 
ignored the notice, was required to pay the assignee despite having paid 
the assignor in full. In Gorringe v. Irwell India Rubber and Gutta 
Percha Works% the statement, ‘“ We hold at your disposal the sum of 
about £425 due to us from Messrs. C. & Co. for goods delivered by us to 
them until the balance of our acceptance [of a bill of exchange] of 
£660 14s. 11d. in your favour has been paid” was held to effect an 
equitable assignment of this part of the debt. The form is immaterial, 
provided both debtor and assignee have sufficient notice. The instrument 
effecting the assignment may be addressed to either the debtor or the 
assignee. In Brandts (William) Sons & Co. v. Dunlop Rubber Co. 
Lord Macnaghten said®?: 


“ An equitable assignment does not always take [the form of an 
assignment.] It may be addressed to the.debtor. It may be couched 
in the language of command. It may be a courteous request. 
It may assume the form of mere permission. The language is 
immaterial if the meaning is plain. All that is necessary is that the 
debtor should be given to understand that the debt has been made 
‘over by the creditor to some third person. If the debtor ignores 
such a notice, he does so at his peril.” ` 


r 


Correspondence may give rise to equitable assignments.®® In Ashby 
Warner & Co. Ltd. v. Simmons® a letter from the contractor to the 
employer directing him to pay the sub-contractor a sum of. money 
direct out of the next certificate operated as an equitable assignment.” 
In Re Kent & Sussex Sawmills Ltd." the words ‘‘ We hereby authorise 
you to remit all moneys due or to become due’thereunder direct to the 
Westminster Bank Ltd., Crowborough, for the credit of the company’s 
account. The bank’s receipt shall be your sufficient discharge,” amounted 
to a request to pay the assignee direct, constituting an assignment 





86 (1886) 34 Ch.D. 128, in which it was also held that notice to the debtor is not 
necessary to perfect an equitable assignment. © 
_ 87 [1905] A.C. 454, 461. 

88 It is immaterial that no assignment is intended if in fact this is the consequence of the 
parties’ actions. In Swiss Bank Corporation v. Lloyds Bank Lid. [1979] 2 All E.R. 853 
Browne-Wilkinson J. said at p. 868, “I was not referred to any case in which, there being a 
clear contract to discharge an obligation out ofa defined fund, it was held that no charge 
was created because none was intended. Indeed in Re Gillott’s Settlement, Chattock v. Reid 
([1934] Ch. 97) it was held that despite an actual intention not to assign an interest, an 
assignment was effected because the parties had contracted to do an act which in law 
constituted an assignment,” and at p. 869 he summarised the principle, “ In my judgment 
if a contract binds one party to pay a debt out of specific property, such a contract is 
specifically enforceable and creates an equitable charge or interest in the specific property, 
whether or not the parties knew and intended that legal consequence to follow. To put it 
another way, parties must be taken to intend the legal consequences of the contract they 
maxe.” (While the decision was reversed on appeal, the principle was approved.) 

89 [1936] 2 All E.R. 697. 

80 But see post as to registration under s. 95, Companies Act 1948. . 

81 [1947] Ch. 177. 
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irrevocable without the assignee’ s ,consent.*# Provided the intention is 
clear, informal correspondence may suffice.®® 

For the debtor to be bound by the assignment, notice must be given in 
terms such that a reasonable businessman would understand that an 
assignment had been effected®4; a vague notice will not bind the debtor, 
who will obtain a-discharge by paying the assignor.® 

Notice to the debtor may also perfect a legal assignment. An assign- 
ment will bind the.debtor from the date on which he receives notice,®® 
although if notice to the assignee is necessary.in the event of an arrange- 
ment between the assignor and the debtor constituting the assignment it 
seems that the assignment is effective from the date on which notice is 
posted to the assignee.®’ After notice, the assignee will not be bound by 
subsequent equities arising between the assignor and the debtor, other 
than matters arising directly-out of the original contract. For equitable 
assignments of even legal choses priority between successive assignments 
is governed, on an application of the rule in Dearle v. Hall?! by the 
order in which the debtor receives notice of assignment.®® - 


7. ASIGNEN AND ĪNSOLVENĆY 


If there has been an assignment of the debt due from ‘the employer, to 
what extent is the contractor’s trustee or liquidator bound ? The debtor 
should be given notice of- ‘assignment to take the debt out of the 
assignor’s reputed ownership. 


' 92 The judgment of the Privy Council in Palmer v. Cary [1926] A.C. 703, 706 delivered 
by Lord Wrenbury summarises the principles; ‘‘ The law as to equitable assignment, as 
stated by Lord Truro in Rodick v. Gandell ((1852) 1 De-G.M. & G. 763, 777) is this: 
‘The extent of the principle to be deduced is that an agreement between a ‘debtor and a 
creditor that the debt owing shall be paid out of a specific fund coming‘to the debtor, or 
an order given by a debtor to his creditor upon a person owing money or holding funds 
belonging to the giver of the order, directing such person to pay such funds to the creditor, 
will create a valid equitable charge upon such fund, in other words, will operate as an 
equitable assignment of the debts or fund to which the order refers.’ An agreement for 
valuable consideration that a fund shall be applied in a particular way may found an 
injunction to restrain its application in another way. But if there be nothing more, such a 
stipulation will not amount to an equitable assignment. It is necessary to find, further, that 
an obligation has been imposed in favour of the creditor to pay the debt out of the fund.” 

93 In Cotton v. Heyl [1930] 1 Ch. 510 an undertaking given by the contractor to the 
sub-contractor to pay the sub-contractor from the next amounts to be received amounted 
to a binding equitable assignment of these sums. See also Tibbits v. George (1836) 5 
A. & E. 107. 

94 See, e.g. Smith v. Owners of the Steamship “ Zigurds ” and her freight and E. A. 
Casper, Edgar and Company Ltd. (Interveners) [1934] A.C. 209.° i 

See, e.g. James Talcott Ltd. v. John Lewis & Co. Ltd. [1940] 3 AIL E.R. 592, 

96 Holt v. Heatherfield Trust Ltd. [1942] 2 K.B. 1. 

97. Alexander v. Steinhardt, Walker & Co. [1903] 2 K.B. 208. If the assignor instructs - 
the debtor to pay the assignee direct, this is a mere revocable mandate (even if expressed 
to be irrevocable) until the assignee is notified, whereupon the een! becomes 
binding: Curran v. Newpark Cinemas Ltd. [1951] 1 All E.R. 295. 

98 (1823) 3 Russ. 1. 

89 Marchant v. Morton, Down & Co. [1901] 2 K.B. 829. Whether this is correct in 
principle is open to doubt. If a later assignee gives notice so as to perfect a legal assignment 
of a legal chose, there is no objection to priority being governed by notice, but in the case 
of successive equitable assignments of legal choses where the assignor has -nothing left 
capable of being assigned, the giving of notice should not vest title in a purported assignee 
where there was previously no title. In effect, this is an exception to the rule nemo dat quod 
non habet. 

1 s, 38, Bankruptcy Act 1914—not applicable toa company; an assignor’s liquidator 
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A liquidator may defeat an assignment if he can establish that it 
constitutes a charge? registrable under section 95 of the Companies 
Act 1948 which has not been duly registered: If such an assignment is 
registrable, it is as a charge on book debts.? A ‘book debt may include a 
_ debt debitum in praesenti solvendum in futuro, and the right to be paid 
under a building contract may constitute a book debt of a building 
contractor. ` 

In Ashby Warner & Co. Ltd. v. Simmons* A contracted with the 
L.C.C. to'install a steam plant. A sub-contracted work to B, giving B 
an authority addressed to the L.C.C. to pay B a stated sum from the 


- next certificate, It was held that this was not a charge void for non- 


registration. Registration was not required, since the arrangement did 

not constitute a charge. In Re Géorge Inglefield Ltd.’ it was held that an 

assignment did not constitute a charge if there was no apparent equity 

_ of redemption, even if the assignee was obliged to account for any 
excess over the debt due to him. 


These cases may be contrasted with Re Kent & Sussex Sawmills Ltd.® 
from which it appears that the court will easily find an equity of 
redemption, and will look at the substance of the transaction rather 
than its form. An authority to pay a bank contained a proviso for 
revocation; from this it was inferred that an equity of redemption 
existed. The assignment was in effect an equitable assignment by way of 
security and a charge void against the liquidator for non-registration.’ 
Similarly in Landenburg & Co. v. Goodwin Ferreira & Co. Ltd.* there was 
evidence for the court to find that the assignment was in fact a charge 
requiring registration. l 

The question of whether a debt exists before the issue of a certificate 
is again important,® since it is not possible to assign profits accruing 
after bankruptcy as against the trustee. In Ex.p. Nichols, Re Jones 
Jessel M.R. said,!° E 


“by no assignment or charge can a bankrupt give a good 
title as against his trustee to profits of his business accruing after 


O UMY Oo OSMD TD OOA EE 
may be bound although notice of assignment has not been given—see -Gorringe v. Irwell 
India Rubber and Gutta Percha Works (1886) 34 Ch.D. 128. 

2 It is self-evident that * charge ” in s. 95 does not bear the same meaning as “ charge ” 
in s. 136, L.P.A. 1925, and the authorities on whether an assignment is absolute or by way 
of charge are irrelevant to the s. 95 question—see, per Greene L.J. in Ashby Warner & Co. 
Ltd. v. Simmons [1936] 2 All E.R. 697, 708. 

8 s, 95 (2) (e). A book debt was defined by Buckley J. in Independent Automatic Sales 
Ltd. v. Knowles [1962] 3 All E.R. 27, 34: “ If it can be said of a debt arising in the course 
of a business and due or growing due to the proprietor of that business that such a debt 
would or could in the ordinary course of such a business be entered in well-kept books 
relating to that business, that debt can properly be called a book debt, whether it is in fact 
entered in the books of the business or not.” But çf. Paul & Frank Ltd. v. Discount Bank 
(Overseas) Ltd. [1966] 2 All E.R. 922, 927. i 

4 [1936] 2 All E.R. 697. i l 

5 [1933] CK. 1. `, 

8 [1947] Ch. 177. 

7 The bank assignee conceded in this case that the contract gave rise to a book debt. 

8 [1912] 3 K.B, 275: See also Borden (U.K.) Ltd. v. Scottish Timber Products Ltd. [1979] 
3 All E.R. 961. : f 

9 See ante, Garnishee Proceedings. ` f ' 

10 (1883) 22 Ch.D. 782, 786. The case involved an assignment of future receipts for 
admission to Alexandra Palace. 
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the commencement of the bankruptcy. The bankrupt cannot as 
against the trustee assign these profits; they are not his property.” 


In Re Davis & Co., Ex p. Rawlings? Fry L.J. distinguished Ex p. 
Nicole: E H 


.it is said that the payments which became due from the 
hivers ‘under the. hiring agreements after the bankruptcy were not 
capable of being validly assigned as against the trustee, on the 
authority of Ex p. Nichols. But that case has no bearing on the 
present, for that which was assigned in the present case was a debt 
due at the date of the assignment, though it was not payable until 
a future time. In Ex p. Nichols nothing was-due to the bankrupts 
at the date of the assignment;, but they attempted to assign a debt 
which might become- due to the trustee on their bankruptcy at a 
future time. They had nothing to assign.” 


It has already been suggested that under a building contract a debt 
may exist although the right. to receive payment is deferred until a 
certificate has been issued. If this is not so, on the contractor’s insolvency 
_ prior to the issue of a certificate, it is arguable that since nothing is due 
until the issue of the certificate, on the authority of Ex p. Nichols an 
assignment would not bind a trustee or liquidator. This view is indeed 
supported by the statement of Jessel M.R. in ence in Ex p. Nichols, 
referring to Brice v. Bannister, . 


“ I think that case was rightly decided, and, if there had been no 
bankruptcy, it would be an authority for saying that you have a 
good equitable charge. But it is not good, as TEREE the trustee in 
the bankruptcy.” , ; : 


It is suggested that this is the wrong presli and that a debt becomes due 
before the issue of the certificate, which is merely a condition precedent 
to the right to receive payment. Ex p. Nichols should be confined in its 
effect by reference to its facts and an assignment of moneys earned 
but not yet payable under a building contract should bind a trustee or 
liquidator. In Ex p. Moss, Re Toward.*? the builder of a ship assigned a 
future instalment. The builder then became bankrupt and the trustee in 
bankruptcy completed the work. It was held that this was a 
charge on money already earned and bound the trustee. Mathew J. 

said,14. 


“ but when you look at Ex p. Nichols it is plain that the ground of 
the decision was that the subject of the assignment was something 
that had not been earned by the assignor.’ 


It is suggested ‘that a debt does become due prior to the issue of a 
certificate as work progresses and is capable of aspen’ binding a 


11 (1888) 22 Q.B.D. 193, 199. 

12 At p. 784. In Brice v. Bannister (1878) 3 Q.B.D. 569 it was held that there could be 
an equitable assignment of a debt to become due. Cotton L.J. said (at p. 576), ‘* The letter 
of 27 October is a good equitable assignment by Gough to the plaintiff of money to the 
extent of £100 which might become due under his contract with the aclendant: ‘i 

13 (1884) 14 Q.B.D. 310. i ; 

14 At p. 315. 
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subsequent liquidator or trustee in bankruptcy. The cases cited in 
connection with the retention fund also support this view." - 

8. EQUITABLE ASSIGNMENT OF RETENTION FUND 
Clause 11 (h) of the F.A.S.S. form of-sub-contract!® provides, 


“ The Contractor’s interest in the Retention Money .. . is fiduciary 
as trustee for the Sub-Contractor (without obligation to invest) 
and if the Contractor attempts or purports to mortgage or other- 
wise charge such interest or his interest in the whole of the amount 
retained as aforesaid (otherwise than by floating charge if the 
Contractor is a limited company) the Contractor shall thereupon 
immediately set aside and become a trustee for the Sub-Contractor 
of a sum equivalent to the Retention Bites and shall pay the same 
to the Sub-Contractor on demand; ...”’!" 


In Re Tout & Finch’! it was held that clause 11 (h) operates as an 
equitable assignment to the sub-contractor by way of declaration of 
trust of that part of the retention money held by the employer under the 
main contract due to the sub-contractor. In Wilmot v. Alton? Lord 
Esher M.R. had-held that sums earned by the trustee in carrying on the 
bankrupt’s contract fell to be dealt with by the trustee for the benefit of 
the estate. However, in Re Tout & Finch, this case was distinguished, 
having regard to the nature of retentions under a building contract”?: 
“ They represent moneys already earned, though not yet payable.” 
There was authority that an assignment took effect despite the money 
not being presently-payable, the trustee in bankruptcy taking subject to 
the assignment. Lord Esher had stated in Drew & Co. v. Josolyne, of 
the trustee taking over the contract,”* 


“ If he elects to go on with the work, he goes on n under the old 
contract as the trustee of the liquidating debtors’ estate and will 





15 See Drew & Co. v. Josolyne, post. In Re Arthur Sanders Ltd. Nourse J, rejected the 
argument that the contractor could have no beneficial interest in retentions until the issue 
of the final certificate.. 

16 1963 Edition, June 1976 Revision. Cl. 21.9 of Sub-Contract NSC/4 is to similar 
effect, in respect of the sub-contractor’s retention. 

17 C1. 30 (4) of the main contract (cf. cl. 30.5.1 of the 1980 Edition) provides that the 
employer’s interest in retentions is fiduciary as trustee for the contractor. Even without an 
express requirement -to set retentions aside in a separate fund, the court will order the 
creation of a fund to which the trust may attach—Rayack Construction Ltd. v. Lampeter 
Meat Co. Ltd. (1979) 12 B.L.R. 30. No such order could be made following the liquidation 
of the party required to set aside retentions, since the setting aside of a fund from an 
insolvent company’s general assets, to be impressed- with a trust in favour of particular 
creditors, would contravene s. 302, Companies Act 1948. 

18 [1954] 1 All E.R. 127; see ante. 

19 The contractor had only a contractual right against the employer to retentions, not 
the benefit of a declaration of trust. In Re Arthur Sanders Ltd. (1981) 17 B.L.R. 125 it was 
held that the current provisions create a trust in favour of sub-contractors of the con- 
tractor’s beneficial interest in retentions; the employer holds a proportion of the retentions 
on trust for the contractor as trustee for sub-contractors. Once created, the trust continues 
- to subsist even if the main contract is determined. 

20 [1897] 1 Q.B. 17. : ' 

21 [1954] 1 All'E.R. 127, 135. Lord Esher M.R. in : Wilmot v. Alton was apparently 
referring to sums accruing due from time to time on a severable basis resulting from the 
present efforts of the trustee rather than the past efforts of the bankrupt. 

22 (1887) 18 Q.B.D. 590, 595. 
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take their rights under the contract subject to any valid assignment 
. which they have made of such rights,” l 


and in the same case, on this point Bowen LJ. said,*3 “ The old 
contract continued to subsist and the assignment by the contractors of 
the retention moneys to become due under it still held good.” The case 
concerned a building contract where payment was to be made on the 
issue of architect’s certificates. The contractor assigned retention moneys 
and subsequently went into liquidation. The trustee completed the 
work. It was held that the trustee had completed. the work under the 
original contract so. that the ee le was poog arans? the trustee. 

Fry L.J. said,” 


“ The builders ENNE.. a portion of the retention moneys to 
become payable to them. These moneys were the price of work 
already done, which however would not become payable till the 
_ whole of the work was completed. The mortgagors of those moneys 
could not set up a title to be recouped the moneys expended in 
completing the contract in priority to their own assigns, nor could 
any person claiming under them.” 


The decision in Re Tout & Finch on this point appears to be sound and 
is unaffected by British Eagle in that the contractor’s interest in the 
retention fund is fiduciary and as such this is not an asset forming part 
of the creditor’s estate and section 302 is not contravened. 

Nominated sub-contractors are also protected by clause 27 (a) (viii) 
of the main contract. In Re Arthur Sanders Ltd. it was held that the 
employer could not set off the cost of completing the contract after the 
contractor’s liquidation from retentions, since these were impressed _ 
with the trust in favour of the contractor and in turn with further trusts 
in favour of nominated sub-contractors. Clause 27 (a) (viii) requires 
sub-contracts to provide that the contractor’s interest in retentions is 
fiduciary as trustee for nomináted sub-contractors, subject only to 
recourse by the contractor in respect of deductions permitted to the 
contractor under the sub-contract. The sub-contract, being i in the form 
required by the main contract and containing a trust provision in favour 
of nominated sub-contractors, operates as an equitable’ assignment ofa 
due proportion of the contractor’s beneficial interest in retentions. 
Under clause 30 (4) (a), the employer’ s interest in retentions is similarly 
fiduciary as trustee for the contractor, subject, only to the right of the 
employer to have recourse to the contractor’s “ beneficial interest ” to 
make any deduction permitted by the main contract. If the sub-contract 
contains a trust provision in the form required by the main contract, 
the contractor will have no beneficial interest in retentions held on trust 
for nominated sub-contractors, and therefore the employer is not 
entitled to set against these portions of the retentions any sums due to 





23 At p. 597. Money not earned prior to bankruptcy cannot be ene as against the 
trustee. 

24 At p. 598. - i 

25 17 B.L.R. 125. The employer had not set aside retentions ina separate trust account. 
The court, however, proceeded as if this had been done. 
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the employer from the contractor. Consequently, each nominated 
sub-contractor can require the contractor or its liquidator to recover its 
due proportion of the retentions from the employer, to be held on trust 
for the sub-contractor.6 

A sub-contractor’s position may, then, be effectively secured to the 
extent of the retention fund. 


9, RESTRICTIONS ON ASSIGNMENT 
Clause 17 of the J.C.T. conditions?’ provides that, 


“ The Contractor shall not without the written consent of the 

Employer assign this Contract, and shall not without the written 

consent of the Architect/Supervising Officer . . . sub-let any 
` portion of the Works.” 


In Brice v. Bannister Bramwell L.J. said,?8 


“... any one who enters into a contract with A must do so with 
the understanding that B may be the person with whom he will 
have to reckon. Whether this can be avoided, I know not; may be, if 
in the contract with A it was expressly stipulated that an assignment 
to B should give no rights to him, such a stipulation would be 
binding. I hope it would be.”’ 


In Helstan Securities Ltd. v. Hertfordshire County Council? it was 
held that if the parties to a contract having as its subject matter a chose 
in action agreed that it was not to be assigned, any purported assign- 
ment was invalid. The clause the subject of this decision read®*: 


“ The contractor shall not assign the contract or any part thereof or 
any benefit or interest therein or thereunder without the written 
consent of the employer.” l 


Croom-Johnson J. said,3! “ The words ‘ benefit or interest therein or 
thereunder’ do cover the debts which result from the performance of 
the contract,” apparently considering these the essential wards in the 
prohibition of the assignment of the debt arising under the contract. 
These words do not appear in the J.C.T. Conditions. The “ benefit 
or interest” under a contract, the right to receive payment was 
distinguished from the words “ The contractor shall not assign the 
contract or any part thereof,” referring to performance of the contract. 
It is suggested that clear words are necessary to restrict the prima facie 
right of the contractor to assign benefits accruing under the contract, as 


a ee 

28 C1. 30.5 of the 1980 Edition contains broadly similar provisions. Cl. 30.5.1 provides 
that the employer’s interest is fiduciary as trustee for the contractor and nominated sub- 
contractors. Cl. 21.6 of Sub-Contract NSC/4 provides that the retention is subject to the 
rules set out in cl. 30.5 of the main contract. Cl. 30.5.3 requires the employer to open a 
separate account to identify retentions if requested by the contractor or any nominated 
sub-contractor. The combined effect of cll. 30.1.2, 30.4 and 35.13.5.4.2 would appear to 
achieve the same result as that reached in Re Arthur Sanders Ltd. 

27 C1, 19 of the 1980 Edition. 

28 11878] 3 Q.B. 569, 581. 

29 [1978] 3 All E.R. 262. 

30 1.C.E. Conditions of Contract (4th ed.), cl. 3.—worded in stricter terms than the 
J.C.T. Conditions. 

31 At p. 266. 
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opposed to requiring the employer to accept vicarious performance. 
Two further observations of the learned judge make the distinction. 
He said,’ 


“ The clause is obviously there to let the employer retain control 
of who does the work. Condition 4, which deals with subletting, 
has the same object. But closely associated with the right to control 
who does the work, is the right at the end of the day to balance 
claims for money due on the one hand against counterclaims, for 
example, for bad workmanship on the other.” 


having said earlier, “ It is the contract which creates the entitlement to 
be paid, and that is a benefit or interest under the contract.” 

In the absence of any prohibition the contractor may assign both the 
benefit (the right to receive payment)'and the burden (by vicarious 
performance) of a construction contract.** It is suggested that despite 
the decision in the Helstan Securities case, the difference in wording 
between the J.C.T. conditions and the clause in that case is such that 
the former are not effective to prohibit the assignment by the contractor 
of the debt arising under the head contract, but merely prohibit the 
assignment (in the sense of vicarious performance) of the works to be 
carried out, especially as this meaning is clear as regards the latter part 
of the clause in which “ sub-let ”?” can only refer to the performance of 
the contract, the change in terminology referring to the whole or part 
of the works respectively.3* Clause 25 (1) (d)*4 gives the employer power 
to determine the contract if the contractor fails to comply with clause 17. 
It would be remarkable if the employer were to have the right to 
determine the contract merely because the contractor has assigned the 
right to receive payment under the head contract, which would in any 
event remain subject to rights of set-off and counterclaims arising under 
the head contract.** The other grounds for determination in clause 
25 (1) (a)-(c) relate to default in carrying out the contract works. 

It is suggested that clause 17 of the J.C.T. Conditions is only effective 
to prevent the contractor rendering vicarious performance and does 
not prohibit the assignment of the debt accruing due to the contractor. 
However, even if a prohibition is effective as between the parties to the 
contract, as Darling J. said in Tom Shaw & Co. v. Moss Empires Ltd. and 


2 e.g. British Waggon Co. v. Lea (1880) 5 Q.B.D. 149. 

33 In Nokes v. Doncaster Amalgamated Collieries Ltd. [1940] A.C. 1014 Lord Simon 
said (at p. 1019) “ I may add that a possible confusion may arise from the use of the word 
‘ assignability ° in discussing some of the cases usually cited on this subject. Thus in 
British Waggon Co. v. Lea the real point of the decision was that the contract which the 
Parkgate company had made with Lea for the repair of certain wagons did not call for 
the repairs being necessarily effected by the Parkgate company itself, but could be 
adequately performed by the Parkgate company arranging with the British Waggon 
company that the latter should execute the repairs. Such a result does not depend on 
assignment at all. It depends on the view that the contract of repair was duly discharged 
by the Parkgate company by getting the repairs satisfactorily executed by a third party. 
In other words, the contract bound the Parkgate company to produce a result, not 
necessarily by its own efforts, but, if it is preferred, by vicarious performance through a 
sub-contract or otherwise.” 

34 Cl, 27.1.4 of the 1980 Edition. 

35 See Newfoundland Government v. Newfoundland Rail Co. (1888) 13 App.Cas. 199, 
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_ Bastow,** as between assignor and assignee such a prohibition “ could 
no more operate to invalidate the assignment than it could interfere 
with the laws of gravitation.” 


10. MONEY HAD AND RECEIVED 


While a contractor’s request that the employer pay the sub-contractor 
from the moneys due to him may give rise to an equitable assignment, 
the sub-contractor may become endowed with an action for money had 
and received against the employer should the employer communicate 
to the sub-contractor his willingness to pay him direct. 

In Shamia v. Joory®’ A owed 1,300 dinars to B. B asked A to pay 500 
dinars to C. A agreed and notified C accordingly. A later settled with B 
and refused to pay C. It was held that C could sue A for the 500 dinars, 
C being endowed with an action for money had and received to his use, 
provided that there was a fund of money in A’s hands at the time he 
accepted B’s instructions and promised to pay C. It was also held that 
this fund does not have to be an identifiable sum of money handed to 
A, but may be a monetary liability at B’s disposal, and that C’s right to 
recover against A is unaffected by subsequent dealings between A and B. 

There is clear authority that in the case of an existing fund, an 
attornment by the debtor may endow the person to whom the debtor 
attorns with an action for money had and received. In Griffin v. 
Weatherby Blackburn J. said,*8 . 


“ Ever since the case of Walker v. Rostron® it has been considered 
as settled Jaw that where a person transfers to a creditor on account 
of a debt, whether due or not, a fund actually existing or accruing 
due in the hands of a third person, and notifies the transfer to the 
holder: of the fund, although there is no legal obligation on 
the holder to pay the amount of the debt to the transferee, yet the 
holder of the fund may, and if he does promise to pay the transferee, 
‘then that which was merely an equitable right becomes a legal right 
in the transferee, founded on the promise; and the money becomes 
a fund received or to be received for and payable to the transferee, 
and when it has been received an action for money had and received 
to the use of the transferee lies at his suit against the holder.” 


This was applied and extended in Shamia v. Joory to bring a debt into 
the category of fund to which the principle applies. The principle was 
stated in wide terms”; 


“. .. all that the law requires is that there must be in the hands of or 
accruing to a third person, either a sum of money, or a monetary 
liability, over which the transferor has a right of disposal. It 
matters not from what source the liability arises and I see no 
reason why it should not include a debt for money lent, or goods 


36 (1908) 25 T.L.R. 190, 191. In that case the restriction on assignment was apparently 
regarded as effective. 

37 11958] 1 All E.R. 111. - 

38 (1868) L.R. 3 Q.B. 753, 758. 

39 (1842) 9 M. &. W. 411. 

40 [1958] 1 All E.R. 111, 114. 
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sold, or services. Peder or a.debt of any other kind; nor do I. 
think that the situation can be altered if the debt is of a temporary . 
nature, which in the ordinary- course of things would shortly be 
extinguished by items of contra account, provided that the debt 
still exists at the date of the transfer and of the debtor’s promise 
of payment made to the transferee.” 


This extends Griffin v. Weatherby by didi a debt as a fund to 
which the principle applies and on this point Shamia v. Joory conflicts 
with Liversidge v. Broadbent in which the decision was that if the 
defendant held not a “‘ fund ” but a mere debt which he agreed to hold 
to the plaintiff’s use, then for the plaintiff to have an action against the 
defendant, the plaintiff had. to-show that he had given consideration, 
which would not be implied merely from the defendant’s assent to hold 
the debt to the plaintiff’s use. Otherwise the defendant’s promise would 
be a mere nudum pactum. A debt is a-chose in action, which should pass, 
if at all, by assignment rather than by attornment. It should be that 
attornment requires a right of property in a specific asset, and indeed in 
Walker v. Rostron the action was established on. the basis of an actual 
sum of money held by the debtor.4* However, since an equitable 
assignment may arise on the contractor requesting the employer to pay 
the sub-contractor, which is complete on the contractor informing the 
sub-contractor of the arrangement, it would be surprising if the sub- 
contractor were to be in a worse position as against the employer where 
in response to the contractor’s request the employer has not only 
informed the sub-contractor of the ‘arrangement, but has actually 
promised to pay him, for it is clear that an attornment in the nature of a 
promise is needed.*? 

It may appear strange that the plaintiff mang the fund holder does not 
have to show consideration either as between himself and the creditor or 
between himself and the fund holder, but this i is apparently the case. 
In Shamia v. Joory, Barry J. said,** 


“ The plaintiff [C] was not a ‘ creditor’ of his brother Yousuf [B], 
but this fact cannot be material. He was in truth the recipient of a 
gift from either Yousuf or Haroun [A] and I can find nothing in the 
principle, or in any of the authorities cited to me, which suggests 
the need for consideration as between the transferee and the 
transferor of the fund which the transferee is seeking to recover.” 


It may be that it is at this point that the analogy with equitable assign- 
ments breaks down, since an equitable assignment must be supported by 
consideration, equity not assisting a volunteer, whereas an action for 


41 (1859) 4 H. & N. 603. (Not cited in Shamia v. Joory.) 
Shamia v. Joory was not followed on this point in Ramcharan v. Arima Bus Service 
Co. (1966) 10 W.LR. 375, in which it was held that the defendant was a mere debtor and 
consequently not a fund holder, so that no enforceable rights arose in favour of the 
_ debtor’s promisee. 

43 In Fleet v. Perrins (1868) L.R. 3 Q. B. 536 Blackburn J. said: “ The money did not ` 
according to the rule in Williams v. Everett (14 East 582) become the money of the person 
on whose behalf it was remitted until the depositee had by some act attorned to that 
person,” making it clear that the fund holder’s promise will not be implied. 

44 Atp. 114. ` AR 
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money had and received is a common law action’ based on unjust 
enrichment. ** 

The correctness of Shamia v: Joory is uncertain, but if the employer in 
response to the contractor’s request promises the sub-contractor to pay 
him direct, the sub-contractor may at that time be endowed with an 
action for money had and received, which will subsist against the 
employer notwithstanding the insolvency of the contractor. 


CONCLUSION 


Of the various remedies available to building sub-contractors, many are 
fraught with difficulties and uncertainties. The situation is particularly 
difficult in the event of the contractor’s insolvency in the light of 
British Eagle. It will frequently be risky for the employer to assist 
sub-contractors, the benefit of whose works he is retaining, particularly 
since he may find himself in the position of having paid or being required 
to pay sub-contractors in circumstances in which he will not obtain a 
‘good discharge as against the contractor’s liquidator. Consequently, 
sub-contractors will often be left to prove in the contractor’s liquidation 
as unsecured creditors, although they should not overlook the remedies 
which may nevertheless be available against the employer direct. 


GRAHAM N. PRENTICE” 


45 In Re McCardle, McCardle v. McCardle [1951] Ch. 669 Lord Evershed M.R. 
approved the statement in Snell’s Principles of Equity, “ value appears to be necessary for 
an equitable assignment of a legal thing in action; such an assignment being inoperative at 
law, the assistance of equity is needed to make it effective.” This would appear to be the 
better view, but in Holt v. Heatherfield Trust Ltd. [1942]2 K.B. 1 (not cited in Re McCarale) 
Atkinson J. held that consideration is not necessary for an equitable assignment of an 
existing legal chose in action, where the only reason preventing the assignment being legal 
was lack of notice to the debtor. This case is probably best explained on the principle of 
Re Rose, Midland Bank Executor and Trustee Co. Ltd. v. Rose [1949] Ch. 78, 

* B.A. (Cantab), Solicitor. i 
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EXPULSION UNDER THE 1971 1 IMMIGRATION - 
ACT 


THE willingness of ‘united Kingdom law to allow the administration to 
exercise arbitrary powers over unfavoured categories of persons, even 
though there may be seriously detrimental consequences for the 


individuals concerned, is well. illustrated by the law relating to | 


expulsion.1 Under the Immigration Act 1971, as dmended by the British 
Nationality Act 1981, only British citizens and a limited number of 
citizens of independent Commonwealth countries enjoy the right of 
abode.? All other persons may onily- enter and reside in the United 
Kingdom in so far as they are granted leave to do so. The fact that 
leave is granted at the discretion of the administration effectively 


renders the entry and residence of persons lacking the right of abode, 


dependent on administrative discretion.* Therefore, by way of exception 
from the basic principle of the British constitution that the administra- 
tion may only act against individuals to the extent that a positive basis 
for doing so may be found in statute or the prerogative, any definition 
of the circumstances in which such a person may be expelled will have 
the effect of restricting rather than authorising administrative action.’ 
In fact, however, the 1971 Act provides that the administration may 
deport whenever such action is “ deemed conducive to the public 
good.” The element of subjectivity in this power, combined with the 
breadth and uncertainty of the concept of “‘ the public good ’’’ means 





1 The term “‘ expulsion ” is employed generically in this article to, denote the various 
powers, i.e. deportation, supervised departure and removal of illegal entrants, to compel 
persons to leave the United Kingdom which are conferred on the administration by the 
Immigration Act 1971. The term is also employed to cover’any prerogative powers of this 
kind, which s. 33 (5) of the Act preserves. On the other hand, the special procedures for 
removal of seamen and aircrew (Sched. 2, paras. 12-15) and mental patients (s. 19 of the 
Mental Health Act.1959 and s. 82 of the Mental Health (Scotland) Act 1960, as amended 
by s. 30 (1) of the 1971 Act) are not covered. In addition, the term will be employed to 
denote deportation from France under Ordonnance 45-2658 (J.0.R.F., November 4, 1945, 
p. 7225) and removal which may now be ordered by courts convicting aliens of violation of 
the immigration laws under Art. 4 of Loi 81-973 (J.O.R.F., October 30, 1981, p. 2970). 

2 5,2 of the 1971 Act, as amended by s. 39 of the British Nationality Act 1981. 

3 s. 3 (1), but s. 8 provides for entry of crew members for limited periods without leave, 
and for exemption from control of.diplomats and their families and of members of the 
home forces, Commonwealth forces and visiting forces. 

4 In R. v. Governor of Brixton Prison, ex p. Lannoy [1942] 2 K.B. 281, 285, the view was 
expressed that the grant of leave constituted no more than the lifting of the prohibition of 
entry without leave. 

5 Cf. Lyon-Caen, Droit Social Européen (1972), p. 186, as to the conseguente of the fact 
that aliens used to enjoy no rights of entry or residence under French law. ` 

8 s, 3 (5) (b). 

7 Para. 157 of the Immigration Rules (Statement of Changes in: Immigration Rules, 
H.C. 169, 1982-83) indicates that this power may be employed on the basis of a criminal 

‘conviction, where the court concerned has not recommended deportation, and s. 15 (3) of 
` the Act itself makes clear that it may be employed in the interests of national security, the 
relations between.the United Kingdom and any other country or for “other reasons of a 
political nature.” The ejusdem generis principle of statutory interpretation would pre- 
sumably mean that these: reasons must be connected with national security or foreign 
policy. Even so, the Home Office has always stressed that “ the public good ” is a concept 
encompassing far more than just these considerations (sees. e.g. the remarks of Lord 
Windlesham, H.C.Deb., Vol. 322, col. 31). : 
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that the administration enjoys virtually unlimited discretion regarding 
deportation.® Moreover, where certain conditions are met, the admini- 
stration enjoys completely unlimited discretion. In particular, any court 
convicting a person over 17 of an offence punishable with imprisonment 
may ‘recommend him for deportation,’ the administration may act 
simply on the basis of such a recommendation, and the person concerned 
may be deported” or a “ supervised departure ” may be arranged for 
him.” In addition anyone who overstays his leave to enter or infringes 
the conditions of this leave may be deported on these grounds alone,” 
-and anyone who enters illegally may be “ removed.’’!* Finally, members 
of the family of persons deported may themselves be deported. As a 
result, the administration may employ expulsion against the individual 
concerned and his family so as to penalise activity which is not pro- 
hibited by the ordinary criminal law, to impose a special sanction on 
_ activity which is so prohibited and to give effect to a restrictive immigra- 
tion policy. While it is difficult to imagine that these powers are in any 
way inadequate for the purposes of the administration, the extreme 
reluctance of the legislature to restrict administrative action in this area 
is underlined by the fact that section 33 (5) of the Act carefully preserves 
prerogative powers.1®> | ) 

-The determination of the legislature to preserve these powers is all 
the moré remarkable, given that legislative powers of the kind conferred 
by: the 1971 Act lend themselves to review little more readily than do 
prerogative powers. Apart, from one decision of the Queen’s Bench in 
1917,18 which was reversed on appeal anyway,’’ the courts have con- 
sistently rejected arguments to the effect that the “ conducive * power 
has been employed for an improper purpose, even when only very 
meagre evidence,!® if any at all,2® has been offered to show that deporta- 
tion of the person concerned is conducive to the public good. Such an 
approach might be.attributable simply to the fact that the heavy burden 
of proof imposed on persons: bringing challenges on this ground is 
exaggerated by the terms of.the *“ conducive ’ power.”® On the other 





i See, e.g. Evan Tigalan Law (1976), į p. 102. 


? s. 6. 
10 s, 3 (6). l 
11 g, 5 (6) and para. 156 of the Immigration Rules. "12 5, 3 (5) (a). 
13 Sched. 2, para. 9. 14 5, 5 (3) (o). 


15 5.33 (5). As to these powers, see, e.g. Blackstone, Commentaries, Vol. 1, p. 252, and 
A ttorney-General for Canada v; Cain [1906] A.C. 542. 

6 R. v. Secretary of State for Home Affairs, ex p. Duke of Chateau Thierry [1917] I 
K.B. 552. 

17 R, v. Secretary of State for Home Affairs, ex p. Duke of Chateau Thierry 1917] 
1 K.B. 922. 

18 R, v. Governor of Brixton Prison, ex p. Sarno [1916] 2 K.B. 742, where the applicant 
was suspected of having committed a theft and running a brothel. R. v. Governor of 
Brixton Prison, ex p. Soblen [1963] 2 Q.B. 243, 304, where the ground seems to have been: 
that, the Home Secretary never wanted the applicant here in the first place. 

DR, v. Secretary of State for Home Affairs, ex p. Duke of Chateau Thierry, supra, 
note 17. 

20 Apparently, it is necessary to show that the order is a “sham ” before such a 
challenge will be entertained. See R. v. Superintendent of Chiswick Police Station, ex p. 
Sacksteder [1918] 1 K.B. 578, 586, 589. See also R. v. Governor of Brixton oar ex p. 
Soblen [1963] 2 Q.B. 243, 302. 
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hand, the willingness of the courts to deny application to the rules of 
natural justice?! and to nullify the significance of habeas corpus?? in 
expulsion cases cannot be explained:solely by reference to the language 
of the relevant legislation. Thé rationales advanced have, in fact, 
ranged from the argument that it is an ‘“‘ executive ” rather than a 
“ judicial ”? act?* which is involved to the argument that the person 
concerned has.no right of entry or residence but is merely seeking to 
claim a “ privilege.’’?4 Certainly, such conceptualism has played a major 
role in English administrative law during the twentieth century.? More 
particularly, it should be remembered that the early cases were decided 
during wartime”* and that several cases were regarded as raising:security 
issues.2? Consequently, the extreme judicial restraint practised in this 
area might be viewed as an illustration of the tendency in-administrative ` 
law for principles laid down in exceptional cases to be given general 
application. Even- so, the overall impression is that the courts, like the 
legislature, treat expulsion principally as a matter for administrative 
policy. Such an attitude would by no means ‘be unique to the United 
Kingdom judiciary. For example, French. courts have been willing to 
exercise only contrôle minimum over deportation orders,’ and 
accordingly the Conseil d’ Etat used to decline to review the reasons, and 
even less the justification for such orders. 29 - 

However, while domestic :law.may be ‘reluctant to rei admini- 
strative action in this area, difficulties may arise from international 
obligations. Although the European Convention of Human Rights* does 
not guarantee rights of entry and residence as such," the European 
Commission of Human Rights, unlike the United Kingdom legislature 
and judiciary, does not draw the conclusion. from the absence of such 
rights that individual interests should be’ unprotected. Rather, the 
Commission takes the view that High Contracting Parties must respect 

GPA PS AE OS AAS SRE a A HE AE RSE NETA NI ERE 


21 R, v, Inspector of Leman Street Police Station, ex p. Venicoff [1920] 3 K.B. 72 and 
Schmidt yv. Home Office [1969] 2 Ch. 149. 

2 R.v. Secretary of State for the Home Dept., exp. ‘Zamir [1980] A.C. 930. 

23 Venicoff, supra, note 21, at p. 80. 

24 Schmidt, supra, note 21, at p. 170 and Zamir, supra, note 22, at p. 950. Cf. Re H.K. 
(An Infant) [1967] 2 Q.B. 617, 630, where the fact that the person concerned would have a 
right of entry if he was under_16 was treated as entailing a duty for the administration to 
act fairly i in considering whether to admit him. 

5 Though distinctions of this kind have played a ‘much less important role in Scottish 
administrative law. See, e. g. Mitchel, “ Reflections on Laws ane Orders ** (1958) Juridical 
Review 19-38. A 

28 J.e. Sarno,, supra, note 18; ‘Chateau Thierry, supra, note 19; and Sacksteder, supra, 
note 20. 

27 Sarno, supra, note 18, at p. 750, and R. v. ` Secretary of State for Home Affairs, ex p. 
Hosenball [1977] 1 W.L.R. 766; 778, 783. sa 

28 Auby and Drago, Traité de Contentieux Administratif (1962), Vol. 3, p. 41. This 
restraint is usually explained in terms of a commitment on the part of the courts to allow 
the administration to act effectively in this area. See, e.g. Long, Les Grands Arréts de la 
Jurisprudence Administrative (1969), p._124. See „also cman) Traité de Droit 
International Public (1887), Vol. 3, p. 1081. ” f oa 

29 Eckert (1953) 80 J.D.I. 136. 

30 E.T.S. 5. 

81 Cf. Art. 3 of the Fourth Protocol to this Convention (E.T.S. 46), which recognises 
such rights for nationals of High Contracting Parties, but though the United Secom has 
been willing to sign this Protocol, it has never been ratified by this country. 
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the rights which are guaranteed by Convention when exercising their 
expulsion powers.3?? European Community law, which envisages that 
within the Community the movement of persons for economic reasons 
should be unaffected by national immigration controls and, to this 
extent, entails the abolition of distinctions between nationals of the 
various Member States, goes even further and confers on nationals of 
Member States?’ (i.e. Community nationals) wishing to carry on 
specified. economic activities rights of entry and residence in other 
Member States.*4 Therefore, both the Convention and Community law 
impose obligations which entail that the exercise of expulsion powers 
should be limited by the need to respect individual rights. 

In fact, it appears to have been partly as a result of recognition of such 
obligations that an appeals system was introduced by the Immigration 
Appeals Act 1969% and substantially incorporated in the 1971 Act. 
However, the relevant obligations do not appear to be fully satisfied by 
the latter Act. In particular, a right of appeal is denied to persons 
deported on “ conducive ” grounds in the interests of national security, 
foreign relations or for “ other reasons of a political nature ’’** and is 
very limited in the case of overstayers who-fail to apply for extension of 
their leave prior to its expiry?” and in the case of persons removed-as 
“illegal entrants.” 8 Whenever expulsion results in an individual being 
separated from his family or the person whom he intends to marry, the 
former will be able to claim that his right to family life under Article 8 of 
the Convention or his right to marry under Article 12 has been affected. 
Although he might not necessarily be able to establish a violation of 
either provision taken alone, denial of a satisfactory appeal might 
constitute a violation of either provision taken:in conjunction with 


32 This principle was expressed as early as Appl. No. 172/56, 1 Y.B.E.C.H.R. 211. 

33 On accession the United Kingdom defined United Kingdom nationals for Com- 
munity purposes as patrial Citizens of the United Kingdom and Colonies, patrial Common- 
wealth Citizens without the citizenship of the United Kingdom or of any other 
Commonwealth country (i.e. “ British subjects without citizenship ”) and Gibraltarians 
(Declaration of the Government of the United Kingdom of Great Britain and Northern 
Ireland on the Definition of the Term Nationals, which was annexed to the Treaty). 
Following the coming into force of the British Nationality Act 1981 on January 1, 1983, a 
new definition is necessary. 

34 Arts. 48-66 of the E.E.C. Treaty and, especially, Dir. 68/360 (J.O. 1968, L.257/13) 
in the case of employed persons and Dir. 73/148 (O.J. 1973, L.172/14) in the case of 
self-employed persons. : 

85 Certainly, the Wilson Committee on Immigration Appeals (Cmnd. 3387) referred to 
Art. 9 of Dir. 64/221 (J.O. 1964, 850), and the amicable settlement reached in Alam Khan 
(Appl. No. 2991/66, 10 Y.B.E.C.H.R. 478) took account of the agreement of the United 
Kingdom to introduce such a system (11 Y.B.E.C.H.R. 788). Cf. the response to the 
Establishment Convention (H.C.Deb., Vol. 559, col. 1349). 

36 s, 15 (3). It is doubtful whether the agreement of the Home Secretary to allow such 
persons to make representations to the ‘‘ three advisers ’? (H.C.Deb., Vol. 819, col. 375), 
satisfies the requirements of Community law. Exceptions from Art. 9 are to be strictly 
interpreted (Royer [1976] E.C.R. 497). 

: 87 They may only appeal under s. 17 (1) (b) as to destination. See also Suthendran v. 
Immigration Appeal Tribunal [1977] A.C. 359. 

38 They may only appeal under s. 16 (1) (a) as to the validity of directions for removal. 

39 Certainly, it appears that there can be no violation of Art. 8, unless “ effective ” 
family life already exists (see, e.g. Appl. No. 7229/75, 12 D. & R. 32) and this family is 
actually disrupted by expulsion, in the sense that it cannot satisfactorily be re-established 
elsewhere (see, e.g. Appl. No. 5301/71, Coll.Decns. 43, 82). 
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Article 6 (1), according to which individuals are entitled to a.fair and 
public hearing before an impartial tribunal in the determination of their 
civil rights. Moreover, where any Community national is expelled 
without a satisfactory appeal, there may be a violation of Article 9 of 
Directive 64/221, which confers a similar right.42 Finally, under 
Article 5 (4) of the Convention everyone is entitled to take proceedings 
whereby the lawfulness of his detention may be speedily decided. Since 
the European Court of Human Rights decided in X v. United Kingdom*® 
that habeas corpus proceedings, being limited to determination of the 
conformity of detention with law, were inadequate for the purposes of 
this provision, the detention of an individual pending expulsion may 
involve a violation of Article 5 (4).44 

Even greater problems arise in relation to the grounds for expulsion. 
The European Commission of Human Rights takes the view that 
expulsion may, in an extreme case, constitute degrading treatment 
prohibited by Article 3“ or may constitute a violation of Article 8 taken 
alone, where the effect of the expulsion is to'separate the person con- 
cerned from members of his family who enjoy the right of abode in the 
United Kingdom.** As for Community nationals, their rights of entry 
and residence may only’be restricted, and thus they may only be 
expelled, on grounds of public policy, public security or public health.4’ 
True, the concept of public policy is based on the continental civil law 
concept of ordre public,*® which may be regarded as having a scope 
similar to that of “the public good.’’*® However, in the context of 


40 Alam Khan (Appl. No. 2991/66, 10 Y.B.E.C.H.R. 478). In Caprino (Appl. No. 
6781/75 DH(81) 4 the Commission took the view that the opportunity to make repre- 
sentations to the three advisers was not a local remedy which had to be exhausted under 
Art. 27 before an application could be declared admissible. Therefore, it is doubtful 
whether the Commission would accept this arrangement as satisfying the requirements 
of Art. 6. . 

41 J.O. 1964, 850. 

42 But cf. Wooldridge, “ Free Movement of E.E.C. Nationals: The Limitation Based 
on Public Policy and Public Security ’’ (1977) 2 E.L.Rev. 190-207, at p. 200, who 
considers that the requirements of this provision are met. 

43 Y. vy. United Kingdom, Ser. A, No. 46, paras. 56, 58. 

44 In its opinion on the merits in Caprino, supra, note 40 the Commission considered 
that no violation of Art. 5 (4) had been established, because the applicant had failed to 
take habeas corpus proceedings or to show that any factor relevant to the lawfulness of 
his detention would not have been taken into account in the course of such proceedings 
(22 D. & R. 5). More recently, in Zamir (Appl. No. 9174/80, ((82) 39) the Commission 
declared admissible another application based partly on this provision. 

45 4Amekrane (Appl. No. 5961/72, 16 Y.B.E.C.H.R. 347). It is possible that the removal 
as an illegal entrant of the Romanian, Stancu Papusoiu, in March 1983, given its alleged 
manner of execution and the consequences for him, constituted a violation of this provision. 
See, The Times, March 23, 1983. 

48 Singh Uppal (Appl. No. 8244/78, 17 D. & R. 149). 

47 Art. 48 (3), 56 (1) and 66 of the E.E.C. Treaty. 

48 See The European Communities: A Glossary of Terms Appearing in the French Texts 
of the Treaties Establishing the E.A.E.C., the E.C.S.C. andthe E.E.C. and Related Docu- 
ments (H.M.S.O., 1962), pp. 14-15. 

49 Marty and Raynaud, Droit Civil (1972), Vol. 1, p. 175 take the view that it covers all 
that which is indispensable to the maintenance of organised society. Bernard, La Notion 
d'Ordre Public en Droit Administratif (1963), p. 252 goes further and argues that the 
concept requires positive action to balance the competing interests within society. As a 
result, Smit and Herzog, The Law of the European Econoniic Community: A Commentary on 
the E.E.C. Treaty (1976), Vol. 3, p. 617 suggest that ordre public should have been 
translated as ‘‘ the public good ” in the English version of the Treaty. 
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Community law public policy is an .exception to the fundamental 
principle of the free movement of persons and accordingly, as the 
European Court ruled in Van Duyn,*° is to be strictly construed.™ In 
fact, its scope has been substantially restricted by Directive 64/221 and 
the case law of the European Court. As a result, a Community national 
may only be expelled where he himself®* constitutes a genuine and 
sufficiently serious threat®* to the requirements of public policy affecting 
a fundamental interest of society,°4 where his conduct is such that in the 
case of. nationals of the host Member State it would:be subject to 
repressive or other genuine and effective measures®> and where his 
expulsion is necessary.in a democratic society.** In addition, he may not 
be expelled merely for failure to comply with immigration checks, even 
when these checks are compatible with Community law or provided for 
in the relevant enactments.®’ The prohibition of expulsion on such 
grounds might appear no more than a natural consequence of the strict 
construction of public policy favoured by the Community.®® Alter- 
natively, it might be an inherent feature of rights of entry and residence 
which derive directly from the Treaty and cannot be made dependent on 
compliance with checks of this kind that Community nationals cannot 
be expelled for non-compliance.® In either case, it would appear to be 
an open question whether the expulsion of a Community national who 
evades such checks by means of deception’ might be justifiable on 
public policy grounds.® Even so, it is clear that the existence of 
individual rights in this area entails a changed relationship between law 
and policy such as to impose significantly greater restriction on 
administrative action-than is envisaged by the 1971 Act. 

Despite a decade of debate as to the compatibility of United Kingdom 
immigration law with Community law and the Convention,® no relevant 
amendment to this Act has been introduced. Even the new Immigration 
Rules® merely state that the administration will consider the nature of 
any offence committed as well as the individual’s connection with the 


50 Case 41/74 [1974] E.C.R. 1337. 

51 Ibid. at p. 1350. 

52 Art. 3 (1) of Dir. 64/221 requires that expulsion be based on the personal conduct of 
the individual concerned, and in Case 67/74, Bonsignore [1974] E.C.R. 297, 307 the 
European Court ruled that this condition would not be met where such action was taken 
for general preventive reasons. 

53 Case 36/75, Rutili [1975] E.C.R. 1219, 1235. 

54. Gase 30/77, Bouchereau [1977] E.C.R. 1999, 2013. 

55 Cases 115 and 116/81, Adoui and Cornuaille [1982] 3 C.M.L.R. 631, 662. 

56 Case 36/75, Rutili, [1975] E.C.R. 1219 1231, 

57 Case 8/77, Sagulo [1977] E.C.R. 1495, 1506. 

58 Certainly, Art. 3 (3) of Dir. 64/221 states that the expiry of the national travel 
document on the basis of which entry was gained or a residence permit obtained does not 
in itself justify expulsion on public policy grounds. 

59 e.g. Case 48/75, Royer [1976] E.C.R. 497, 512-513. 

80 Certainly, a small number of Community nationals are removed from the United 
Kingdom as illegal entrants each year (H.C.Deb., Vol. 935, col. 184 (July 13, 1977), 
though it is possible that the persons concerned are not carrying on, or intending to carry 
on, economic activity in the United Kingdom and thus enjoy no rights of entry and 
residence under Community law. ' 

61 See, e.g: Evans, Immigration Law (1976), p. 91 and de Smith, Constitutional and 
Administrative Law (1977), p. 42. 

62 H.C. 169, (1982-83). 
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United Kingdom in exercising its discretion regarding deportation®® and 
that each case will be considered separately,®4 that the Rules governing 
expulsion are only applicable ‘to Community nationals to the extent 
permitted by the relevant Community enactments, and that the 
“ conducive ’’ power may only be employed against them on grounds of 
public policy, public security or public health. Presumably, the failure 
to go any further is attributable to uncertainty as to the precise require- 
ments of Community law and the Convention and to a desire to preserve 
administrative discretion as far as possible. Moreover, there is the 
further consideration that implementation of the requirements of 
Community law solely in respect of Community nationals would involve 
differential treatment of a kind which would run counter to the commit- 
ment expressed in the Rules to achieve consistency and fairness in the 
exercise of expulsion powers as between one person and another®’ and 
which might not be easily justified. For example, it would be difficult to 
explain why in the event of a Community national and a national of a 
third country having identical criminal records, the public interest only 
requires expulsion of the latter. Indeed, discrimination would apparently 
be committed such as: might well exacerbate problems under the 
Convention, since in certain circumstances discrimination on racial 
grounds may amount to degrading treatment within the meaning of 
Article 368 and since Article 14 imposes a general prohibition of 
discrimination in relation to any of the rights contained in the Con- 
vention.®® To some extent, then, these. provisions may be capable of ° 
having an effect akin to that of a “‘ most-favoured-nation ”’ clause. 
However, the amendment to the Rules regarding deportation of 
Community nationals on “ conducive ° grounds raises doubts as to 
whether this consideration was a major one for ‘the drafters of these 
Rules. 

The mere fact that the Act and the Rules may not satisfactorily 
incorporate the requirements of the Convention may not constitute a 
violation of the Convention, though it does mean that insufficient has 
been done to prevent individuals being expelled in such circumstances 
that a violation is committed. As far as Community law is concerned, 
however, the very failure to incorporate the provisions of Directive 
64/221, such as the requirement that expulsion must be based on the 
personal conduct of the individual concerned” and cannot be based 

63 Paras. 156, 158, 159 and 161. B ; 

64 Para. 154. 
` 65 Para. 139 and second.-footnote to para. 67. 

68 Para, 145. 


87 Para. 154. 
88 Fast African Asians cases. For the Commission's decision on admissibility see 13 


Y.B.E.C.H.R. 928. An extract from the Commission’s opinion on the merits was finally ~ 


published as App. 2 to the First Report of the Home Affairs Sub-Committee on Race 
Relations and Immigration: Proposed New Immigration Rules and the European Convention 
of Human Rights, H.C. 434, (1979-80). 

e.g. in the East African Asians cases the Commission also took the view that dis- 
crimination on sex grounds against husbands wishing to join their wives in the United. 
Kingdom violated Art. 8 taken in conjunction with Art. 14 (First Report of the Home 
Affairs Sub-Committee, supra, note 68, App. 2, para. 233). 

70 Dir. 64/221, Art. 3 D. 
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solely on conviction for a criminal offence” or expiry of a passport,” 
may be unlawful, because while Member States enjoy discretion under 
Article 189 (3) of the Treaty as regards means of implementation of 
Directives, this discretion is not unlimited. Rather, as the European 
Court ruled in Royer,” Member States are obliged to adopt the most 
appropriate means for ensuring the effectiveness of Directives.” In the 
absence of any formal incorporation of the provisions of Directive 
64/221, it cannot easily be said that the United Kingdom has fulfilled 
this obligation.” 

Besides, formal incorporation of these provisions would not in 
itself constitute an adequate solution to the problems raised by Com- 
munity law. By virtue of section 2 of the European Communities Act 
1972, the applicability of the Immigration Act to Community nationals 
is limited by the requirements of directly effective Community law. 
Since the relevant provisions of the Treaty” and Directive 64/2217’ have 
been interpreted by the European Court as being so effective, the 
“ conducive ” power?! as well as the power of the courts to recommend 
deportation” and that of the administration to act on the basis of such 
a recommendation® are severely limited in the case of Community 
nationals. Indeed, the last-mentioned power would normally appear to 
be exercisable only where a serious offence has been committed,® such 
as might be expected to merit a lengthy prison sentence. However, 
where such a sentence is imposed, the ruling of the European Court in 
Santillo®? established that at its expiry the person concerned will be 
entitled under Article 9 of Directive 64/221 to a fresh hearing before a 
body independent of the administration, so that any changed circum- 
stances may be considered.®* Normally, then, the administration will 
have to exercise the “‘ conducive ’’ power, so that the person concerned 
will have a right of appeal under the 1971 Act.°4 Moreover, the ruling of 

71 Ibid. Art. 3 (2). 

72 Ibid, Art. 3 (3). 

73 Case 48/75 [1976] E.C.R. 497. 

74 Ibid. at p. 519. 

75 Possibly, reference is made to these provisions in the Immigration Instructions, 
which are issued to immigration officers. However, since these Instructions are con- 
fidential (see, e.g. H.C.Deb., Vol. 963, col. 22), no such reference can satisfy the 
requirements of Community law. Certainly, the Commission has disapproved of the use of 
unpublished circulaires to implement Community law in this area (See Commission Reply 
to Written Question 155/68 by Miss Lulling (J.O. 1968, C.115/2).) 

78 Case 48/75, Royer [1976] E.C.R. 497, 571. 

77 Case 36/75, Rutili [1975] E.C.R. 1219, 1235. 

78 In Case 30/77, Bouchereau [1977] E.C.R. 1999, 2014 Advocate General Warner 
stated that s. 3 (5) (b) of the 1971 Act has to be read “ subject to considerable modification ” 
in the case of Community nationals. l 

79 bid. 

80 Case 131/79, Santillo [1980] E.C.R. 1585. 

81 Case 30/77, Bouchereau [1977] E.C.R. 1999, 2013. 

82 Case 131/79 [1980] E.C.R. 1585. 

83 Ibid. at p. 1602. 

84 It might be possible to refer the matter back to the court which originally recom- 
mended deportation, so that this court could consider whether there were any new factors 
to be taken into account in the same way as courts are empowered to reconsider their own 
previous orders forbidding the holding or acquiring of driving licences under s. 95 of the 


Road Traffic Act 1972. However, the view of Advocate General Warner in Santillo [1980] 
E.C.R. 1585, 1616 was that reconsideration by a trial court of its original recommendation 
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the European Court in Pieck established that Community nationals also 
cannot be deported solely for overstaying their leave% and raises the 
question whether and in what circumstances they can be removed as 
illegal entrants. Finally, since deportation must, according to Article 3 
(1) of Directive. 64/221, be based on the personal conduct of the 
individual concerned, Community nationals cannot be deported solely 
on the basis of membership of the family of a deportee, unless perhaps 
they entered as dependants and.are not themselves engaged in an 
economic activity such as to entitle them to rights of entry and residence 
under Community law. Not only is the applicability of these legislative 
powers to Community nationals limited in this way, but also section 2 
of the European Communities Act 1972 would seem to have the effect of 
amending section 33 (5) of the 1971 Act and thus of restricting the scope 
of prerogative powers to the extent of the requirements of Community 
law. 

Uncertainty as to the precise scope of these requirements and, more 
particularly, the fact that the mere’ conferment of powers on the 
administration does not in itself restrict the rights entailed by 
Community law®’ mean that failure to amend the relevant provisions of 
the 1971 Act, like the failure formally to incorporate the provisions 
of Directive 64/221, cannot unequivocally be regarded as a violation of 
Community law. On the other. hand, the stipulation in the Act that all 
persons lacking the right of abode: must obtain leave to enter does 
constitute a formal restriction of such rights and appears to constitute 
such a Violation. True, the new Immigration Rules: provide that 
Community ‘nationals wishing to engage.in economic activity are 
entitled to admission.* However, the ruling of the European Court in 
Commission v. France ® raises doubts as to whether a provision of this 





would only be practicable where the lapse of time was not too great. In his view, then, such 
an arrangement could only make a minor contribution to solution of the problem raised | 
in this case. i f , 

85 Case 157/79 [1980] E.C.R. 2171, 2187. ba ae : 

86 Though in R. v. Secretary of State for the Home Dept., ex p. Sandhu [1982]2 C.M.L.R. 
553 the Queen’s Bench ruled that persons who entered as dependants of a Community 
national might retain rights, under Community law, even after the break up of the family. 
But cf. the decision of the Immigration Appeal Tribunal in Grewal [1979-80] Imm.A.R. 
119. > 
87 Certainly, the Commission took the view that the formal compatibility of Art. 95 
(4) of the Dutch Vreemdelingenbesluit (Stb. 1966, No. 387), which stated that the nature and 
severity of an offence should be taken into account prior to a deportation order being 
made against a Community national, and Art. 3 (2) of Dir. 64/221, which states that such 
action cannot be taken against a Community national solely on the basis of a criminal 
conviction, was difficult to assess and depended on the “ concrete application ” of Art. 95 
(4) (Commission Reply to Written Question 387/69 by Mr. Berkhouwer (J.O. 1970, 
C.23/3). On the other hand, the Commission did initiate formal Art. 169 proceedings 
(Bull.E.C..1-1978, 95) because of failure to amend Art. 35 (4) of the Vreem-delingenwet 
(Stb. 1965, No. 40), which only permitted an appeal against deportation where the person 
concerned had lived in the Netherlands for at least a year, in accordance with the require- 
ments of Art. 9 of Dir. 64/212. 4 ‘ 


r 


s 


88 Para. 67. poy 

89 Case 167/73 [1974] E.C.R: 359, 371. It is possible that such a violation will only 
occur when the legislation is such as to create uncertainty on the part of Community 
nationals as to their rights under Community law. Cf. Louis, “ Observations sur un Arrêt 
de la Cour de Justice Capital Pour la Politique Commune des Transports ” (1977) 10 
C.D.E. 584-592, 589-590. Be ges 
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kind,” any more than the fact the offending legislation may not actually 
be applied in the case of Community nationals, can affect the Possibility 
of a violation of Community law arising from the very maintenance in 
force of the legislation. Even if, despite this ruling, it were felt that there 
was no violation of Community law, it would remain undeniable that 
United Kingdom legislation fails fully to reflect the requirements of 
Community Jaw. Particular difficulties could arise from the failure of 
this legislation to recognise the existence of rights of entry and residence 
for Community nationals, since the circumstances in which such persons 
may be expelled can only be assessed in the manner-envisaged by the 
European Court through.the balancing of public policy requirements 
against the need to respect such rights.*4 

The extent to which the courts may compensate for the failure of the 
- legislature to amend the 1971 Act in accordance with the requirements 
of the European Convention is clearly limited, since they may do no 
more than apply the common law presumption that Parliament does 
not intend to legislate contrary to the international obligations of the 
United Kingdom,” including those contained in the Convention.* 
However, quite apart from the fact that the applicability .of this pre- 
sumption in Scotland was recently denied by the Court of Session in 
Kaur v. Lord Advocate,’ the presumption is rebuttable, even in England, 
by express or unambiguous statutory language. In fact, it would appear 
that, as far as English courts are concerned, the provisions of the 
Convention may be regarded as analogous with the residuary principles 
of the common law, such as the liberty of the individual.® -As for 
immigration adjudicators and the Immigration Appeal Tribunal, they 
apparently feel able to accept the Convention as being no more than 
“ persuasive.” In contrast, the French Conseil d’Etat has been able to 
do much to give effect to the requirements of Article 8 of the Convention 


80 Unlike the circulaire which had been introduced to implement to provisions of 
Community law at issue in Commission v. France, supra, note 89, the Immigration Rules, 
or at least a statement of them, are published. Moreover, these Rules clearly have some 
legal force in that, according to Art. 19 of the 1971 Act, appeals are to be allowed where the 
administration has acted contrary to their terms. Indeed, in R. v. Chief Immigration 
Officer, Heathrow Airport, ex p. Salamat Bibi [1976] 1 W.L.R. 979, 985 Lord Roskill took 
the view that they constituted delegated legislation. However, the drafters clearly imagined 
that they would be no more than rules of guidance for the administration (see the remarks 
of Lord Windlesham H.L.Deb., Vol. 324, col 321, and this was the view adopted by 
Lord Denning in R. v. Secretary of State for Home Affairs, ex p. Hosenball (1977] 1 W.L.R. 
766, 780. Consequently, it is extremely doubtful whether they can be applied by the 
ordinary courts. 

91 As Lyon-Caen, Droit Social Européen (1973), p. 193 observes: “ Dans la mésure où 
la liberté de déplacement est expressement reconnue, il n’est plus possible de laisser aux 
autorités de police le même pouvoir qui s’exprimait dans l'autorisation discretionnaire de 
laisser entrer ou expulser.” 

92 Maxwell on the Interpretation of Statutes (11th ed.), pp. 142 et seq. 

93 R.v. Secretary of State for Home Affairs, ex p. Bhajan Singh [1976] Q.B. 198, 207. 

94 1982 S.L.T. 322, 330. 

95 R, v. Secretary of State for the Home Dept., ex p. Phansopkar [1976] Q.B. 606, 626. 
But cf. R. v. Chief Immigration Officer, Heathrow Airport, ex p. Salamat Bibi [1976] 3 
All E.R. 843, 847. , , 
` 96 Mistry [1976] Imm.A.R. 54. Cf. Mustafa [1979-80] Imm.A.R. 32, 37. In neither 
case, however, was the question of legal effect of the Convention squarely faced. 
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in French law by- drawing upon.the Constitution, and. in Groupe 
d'Information et de Soutien des Immigrés?” the-Conseil ruled that under 
the Constitution aliens legally resident in France, like French nationals, 
enjoyed the right to family and so, in principle, were entitled to be 
joined by their wife and children. 

On the other hand, United ‘Kingdom courts are required by section 2 
of the European Communities Act to apply directly effective provisions 
of Community law, even in the face of conflicting national legislation, 
and in doing so they.must have regard to the principles enshrined in the 
Convention, which form part: of Community -law.®* Therefore, for 
example, where a person engaged to a Community national is expelled, 
the latter may be able to refer to the principle enshrined in Article 12 of 
the Convention that individuals have the right to marry and argue that 
such an expulsion is in violation of Community law, i.e. this principle 
taken togethér with his rights of entry and residence conferred ‘by. 
written provisions of Community law. Although it has been suggested 
that the Court of Session in Kaur rejected the possibility of Scottish 
courts having regard to the Convention even in-these circumstances,” 
the approach of this Court actually resulted from the failure of the 
pursuers to show that the case fell within the scope of Community law* 
and to invoke any directly effective provision of Community law.? 
Since the European Court has never suggested that national courts must 
have regard to the Convention when these conditions are not met, this 
aspect of.the decision in Kaur does not appear incompatible with the 
case law of the European Court and: by no means establishes that 
Scottish courts will not have regard to the Convention where these 
conditions are met. Even so, a heavy responsibility is clearly imposed on 
United Kingdom courts, which is the institutional reflection of the 
changed relationship between law and policy entailed by Community 
law. In fact, courts must now balance the rights conferred by Community 
law against the public interest in expulsion of the persons concerned in 
much the same.way as they would were they applying provisions of an 
entrenched Bill of Rights. In carrying out this balancing process, they 
are to take account of the case law of the-European Court which 
provides them with the criteria. needed to determine whether. the 
administration has acted for an improper purpose or on irrelevant 
grounds or without regard ‘to relevant considerations or with gross 
unreasonableness. Similarly, French courts may. take account of these 
criteria in order to examine the qualification of the facts and thus 
determine whether these facts are legally of a kind to justify deportation.’ 





97 Dall. 1979, J. 661. - -e 

98 Case 4/73, Nold [1974] E.Ĉ.R. 491, 507 and, more particularly, Case 36/75, Rutili 
[1975] E.C.R. 1219, 1232. pia l os 

99 Wade, Administrative Law (1982), p. 443, note 11. ` 

1 1981 S.L.T. 322, 333. 

2 Ibid. at p. 333. a as 

3 Loschak, “ La Liberté de Circulation des Travailleurs Etrangers: La Notion d’Ordre 
Public,” Droit Ouvrier (1976), 85-92, p. 90. On judicial review of the qualification of the 
factual.basis for administrative action see Debbasch, Contentieux Administratif (1975), 
p. 738. i A na Ei 
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‘As a result, domestic courts are gece to allow the administration far 
less discretion than previously.‘ 

In fact, however, while the Bouchereau case illustrates the readiness of 
courts to respect Community law when exercising their own discretion 
as regards recommending deportation,® and the courts have generally 
proved willing to request preliminary rulings from the European Court 
when one of the parties has raised questions of Community Jaw in this 
area, only Van Duyn and Santillo involved challenges to administrative 
action against Community nationals. In Van Duyn the ruling of the 
European Court was not such as to require intervention by the Chancery 
Court against the exclusion of a Dutch scientologist on “ conducive ” 
grounds.® In Santillo the European Court ruled that since circumstances 
might change, a.lapse of time amounting to several years between a 
recommendation and an administrative decision ordering. deportation 
on the basis of this recommendation was liable to deprive the recommen- 
dation: of its function as an.“ opinion ” for the purposes of Article 9 of 
Directive 64/221.” Apparently, then, it was envisaged by the European 
Court that at the end of a lengthy prison sentence a Community national 
originally recommended for. deportation by the convicting court was 
entitled to a fresh.hearing before a body within the meaning of this 
provision so that any new factors could be taken into account. However, 
both the High Court® and the Court of Appeal® decided that there were 
no new factors to be taken into account and that no fresh hearing was, 
therefore, required. : By : favouring such a narrow, and seemingly 
unjustified,’® construction of the ruling of the European Court, the two 
domestic courts felt able to avoid the need to intervene against the 
administration. Consequently, United Kingdom courts have yet to 
demonstrate their willingness to employ Community law as a basis for 
review of administrative action against Community nationals. As for the 
immigration adjudicators and the Immigration Appeal Tribunal, there 
is no reported case in which individuals entitled to claim rights under 
Community. law" have appealed against expulsion on the basis of such 
law, and so their attitude towards application of Community law in this 
area is also open to doubt. The conclusion might be drawn that where 





4 Clearly, the European Court expects national courts to take on this role (Case 36/75, 

Rutili [1975] E.C.R. 1219, 1231), and commentators also frequently express the view that 
courts will be able to compensate for inadequate legislative implementation of Community 
law in this area. See, e.g. Maestripieri, La Libre Circulation des Personnes et des Services 
dans la C.E.E. (1972), p. 180. 
- 5 Thus the magistrate’s court concluded, following the E ruling from the 
European Court, that it was precluded by Community law from recommending the 
individual concerned for deportation (Daily Telegraph, November 14, 1977). 

§ Van Duyn v. Home Office [1974] 1 W.L.R. 1107. 

7 Case 131/79 [1980] E.C.R. 1585, 1602. 
8 [1980] 3 C.M.L.R. 212. 
® [1981] 2 W.L.R. 370. In addition, a petition for leave to appeal to the Lords was 
dismissed by the Lords [1981] 1 W.L.R. 529. 
0 Barav, ‘“‘ Court Recommendations to Deport and the Free Movement of Workers in 
E. E, C. Law ” (1981) 6 E.L.Rev. 139-161, 160. 

Cf. Giovanni [1977] Imm.A.R. 85, where the Tribunal took the view that a Community 
me who was looking to social security rather than employment for support enjoyed 
no rights under Community law, and Grewal [1979-80] Imm.A.R. 119, where the tribunal 
ruled that the spouse of a Community national lost his rights on divorce. 
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courts and tribunals are committed to extreme judicial restraint, they 
will be reluctant to intervene against administrative action even on the 
basis of Community law.. Indeed, in Cohn-Bendit? the French Conseil 
d’ Etat rejected a challenge to the refusal .of the administration to revoke 
a deportation order based on the argument that Article 6 of Directive 
64/221 required that reasons should have'been given for such a refusal, 
because, in the view.of the Conseil, provisions of a Directive could not 
be invoked to challenge individual administrative measures. This 
ruling was clearly contrary to the case law of the European Court 
concerning the direct effectiveness of this Directive.** 

On the other hand, significant developments are taking place on the 
basis of domestic law. Specifically, in Nazari4 the Court of Criminal 
Appeal asserted the existence-of an intention in the 1971 Act that a full 
inquiry was to be made prior to deportation being recommended by a 
court and that, therefore, such a recommendation should be treated as a 
distinct element in the sentencing process. This ruling seems to have 
been partly a response to the tendency of this procedure to produce 
distortions in the sentencing process! and partly an attempt to establish 
that conviction for a criminal offence was not in itself sufficient to 
justify a recommendation for deportation. Rather, the potential detri- 
ment to the country of a convict remaining in the United Kingdom must 
be shown to be such as to justify a recommendation./® This case, of 
course, like Bouchereau, did not involve judicial review of administrative 
action, though it does suggest that the courts may be able to find some 
basis in domestic law for according individuals at least a degree of the 
protection envisaged by Community law. More particularly, although 
the Court relied on a domestic precedent of 1970,1" which had apparently - 
been neglected by magistrates’ courts, and no reference was made to 
Bouchereau, developments in Community law are clearly reflected in 
Nazari. The same might bè said of Dridi,1® where the French Conseil 
d'Etat ruled that the administration would commit an erreur de droit if it 


nin i a aaam 

12 Dall. 1979, J. 155. Similarly, in Hill and Holzappel (Dall. 1977, J. 316) the Conseil 
preferred to rely on a national implementing measure, Art. 11 of Decret 70-29 (J.O.R.F., 
January 14, 1970) rather than Art. 9 of Dir. 64/221 as the basis for annuling the decision of 
a Prefect to refuse a residence permit to Community nationals without giving them a 
hearing. 

13 Case 36/75, Rutili [1975] E.C.R. 1219, 1235. 

14 [1980] E.C.R. 880. 

15 In fact, courts often decide to impose lighter sentences than the offences would 
otherwise merit, because they are recommending the person concerned for deportation and 
apparently assume that the administration will give effect to the recommendation (see, 
e.g. the remarks of Lord Keith in the High Court of Justiciary in Klein, The Guardian, 
April 24, 1976). Quite apart from the resultant distortion of the sentencing process, such 
an approach by the courts must make it difficult, in practice, for the administration to 
exercise its discretion against acting on the basis of the recommendation. 

16 Following this ruling, the same court decided in Serry, The Times October 31, 1980 
that a conviction for shoplifting did not justify a recommendation, and in Willms v. 
Smith, 1982 S.L.T. 163 the High Court of Justiciary decided that conviction for simple 
assault involving a single punch to the face of an opponent did not justify deportation. 
It would appear, therefore, that the higher courts are determined to put an end to the 
tendency of magistrates’ courts to recommend deportation for comparatively trivial 
offences, such as in Secchi [1975] 1 C.M.L.R. 383. 

17 R, v. Caird (1970) 54 Cr.App.R. 499. | 

18 (1977) 33 A.J.D.A. 154. 
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concluded solely on the basis of a criminal conviction that the presence 
ofthe person concerned constituted the threat to ordre public necessary 
=- for deportation to be permissible under Article 23 of Ordonnance 
45—2658,)® and in this way the Conseil established that such a conviction 
would not in itself justify deportation.”° 

Community law developments are also rellected in several decisions of 
United Kingdom courts concerning the legality of administrative action. 
In Yau’! the Court of Appeal ruled that the Home Secretary must 
exercise his. discretion when considering whether or not to deport 
members of the family of a deportee. Accordingly, he must give separate . 
consideration to each deportation and in relation to each member of the 
family must weigh matters for and against deportation. In other words, 
it would appear that United Kingdom law, like Article 3 (1) of Directive 
64/221, requires deportation to be based on the personal conduct of the 
individual concerned. Moreover, in Ullah,2* where the “ conducive ” 
-power had‘been exercised with a view to deportation of persons who 
had contracted marriages of convenience in order to gain entry, the 
same court seemed to go further than before in examining the grounds 
for exercise of this power. In fact, Lord Lane stated that this was a 
“ special” power; but since marriage was a “‘cornerstone of British 
society,” the presence of anyone who employed marriage to evade the 
law could properly be regarded as not being conducive to the public 
good. This language is clearly reminiscent of that used by the European 
Court in Bouchereau and implies that United Kingdom law, like 
Community law; requires that a fundamental interest of society be 
affected. Certainly, the Immigration Appeal Tribunal is apparently 
ready to allow an appeal against deportation where the person con- 
cerned has not been guilty of “serious misconduct.’’2? , Although 
decisions of such a tribunal are binding only in relation to the particular 
act against which an appeal is brought,*4 the administration presumably 
incorporates the burden of these decisions into its practice regarding 
deportation. A similar condition for deportation to be permissible 
under French law is apparently. entailed by the rulings of the Conseil 
d’Etat in ‘cases such as Dridi.?® 

More particularly, in Khawaja®* the House of Lords decided that the 
mere failure on the part of an entrant to reveal to immigration officials 
all relevant facts would not in itself render the person concerned an 
illegal entrant. liable to removal. Rather, he must have entered 


18 J.O.R.F. November 4, 1945, p. 7225. 

20 Though the impact of this decision on administrative practice has been doubted 
(see Waquet, ‘‘ L’Expulsion des Etrangers,” Etudes (1978), pp. 337-347, 342). 

l 21 R.v. Immigration Appeal Tribunal, ex p. Yau, The Times, February 25, 1982. 

22 R, v. Immigration Appeal Tribunal, ex p. Ullah, The Times, January 15,1983.  / 

23 Bashir [1978] Imm.A.R. 150, approving Suen Kam Shing (TH/2293 (169) July 18, 
1973, unreported). 

rs e.g. R.v. Greater Birmingham Appeal Tribunal, ex p. Simper [1974] Q.B. 543. 

25 See also Peregaux (1977) 33 A.J.D.A. 399, where the Conseil ruled that “ political 
conduct ” did not in itself justify deportation, and Pardoy, infra. Art. 5 of Loi 81-973, infra, 
now provides that there must be a serious threat to ordre public. 

28 R, v. Home Secretary, ex p. Khawaja [1983] 2 W.L.R. 321. 
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clandestinely or by means of deception,?” and the principle of the liberty 
of the individual meant that the administration must prove on the 
balance of the probabilities that entry had been gained in such a way.”® 
While the relevant provisions of the 1971 Act appear to offer the courts 
little basis for similar review of the factual basis for deportation on 
“ conducive ” grounds or as a member of the family of a deportee, this 
ruling may well satisfy the requirements of Article 5 (4) of the Conven- 
tion in connection with detention of alleged illegal entrants and, to this 
extent, reflects developments under the Convention. 

Similarly, in Grant v. Borg? it was established that the offence of 
overstaying®° could only be committed on the day after expiry of leave 
and that on that day the preson concerned must be aware of the factual 
circumstances constituting the offence. The-leave of anyone who applies 
for an extension prior to expiry of his original leave is now extended for 
a period of 28 days after any decision refusing his application has been 
made.#! If, however, he appeals against his refusal and his appeal is still 
pending on the twenty-ninth day, the only day on which this offence 
could be committed, he would presumably lack the necessary factual 
knowledge to be convicted. True, the court expressly stated that its 
ruling did not prejudice the power to deport overstayers.*? Nevertheless, 
it is difficult to imagine that this power will be completely unaffected by 
the implication that mere presence in the United Kingdom after expiry 
of one’s leave does not necessarily constitute overstaying. Certainly, the 
Immigration Appeal Tribunal takes the view that overstaying must be 
deliberate®® or persistent®* before deportation will be justified. Similarly, 
the French Conseil d’Etat ruled in Pardov® that in concluding that 
violation of the immigration laws in itself constituted a threat to ordre 
public, the administration had committed an erreur manifeste. 
d'appréciation, and in this way the Conseil established that such a 
violation did not in itself justify deportation.** Such decisions in the 
two states might merely reflect a judicial view that the requirements of 
immigration control should be tempered by the need to protect 
individual interests. Consequently, it may have been felt that only action 
rendering immigration control impossible should justify expulsion,®’ and 
it may have been for this reason that the Conseil accepted use of forged 
documents to gain entry as being capable in itself of justifying deporta- 
tion,®8 even though, of course, the mere fact a criminal offence would be 

27 Ibid. at p. 330. 

28 Ibid. at p. 331. See also R. v. ‘Secretary of State for the Home Dept., ex p. Awa, 
The Times, March 12, 1983. 

29 [1982] 2 All E.R. 257. 

80 Under s. 24 (1) (a) (i). 

31 Immigration (Variation of Leave) Order 1976 (S.I. 1976 No. 1572). 

32 [1982] 2 All E.R. 257, 263. 

33 Lee [1975] Imm.A.R. 75, 79. 

34 Aluko [1974] Imm.A.R. 90. 

35 31 A.J.D.A. (1975) 143.. 

38 The response in Loi 80-9 (J.O.R. F. February 3, 1981, p. 415) was to provide in 
Art. 6 that anyone who violated the immigration laws could be deported on that ground 
alone, but this legislation has now been replaced by Loi 81-973, infra. 


1 This would seem i rae been the approach of the Immigration Appeal Tribunal i in 
Anand [1978] Imm.A.R. 3 38 Benouaret (Dall. 1979, J. 339). 
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likely to be involved would, in view of Dridi, not justify such a measure. 
In these circumstances, the extent to which expulsion may be employed 
simply as.an instrument of a restrictive immigration policy would 
appear to have been limited. . 

The similarities between’ developments i in United-Kingdom law and 
French law demonstrate that differences: between legal systems may not 
necessarily be reflected in differences between the degree of legal 
protection accorded to individuals, and more particularly, to the extent 
that these developments and those under the E.E.C. Treaty and the 
Convention are comparable, suggest that the harmonising effect of such 
treaties on national law does not depend solely on the precise terms of 
the relevant provisions. What is not certain is the reason for the apparent 
‘reluctance of national courts and tribunals to apply Community law in 
this area. Clearly, the increased inclination towards interventionism 
implied by the relevant rulings of these bodies indicates that the reason 
does not lie. simply in ‘continued commitment to extreme judicial 
restraint. Possibly, there 1s a concern to avoid discrimination: between 
Community nationals and nationals of third countries in connection 
with expulsion. By basing these rulings on domestic rather than 
Community law, the courts have been able.to accord a degree of 
protection to both categories of persons. On the other hand, the 
restrictions imposed on administrative action appear less rigorous than 
those entailed by Community law. Even though United Kingdom courts 
may now be willing to apply common law principles, ®® such as individual 
liberty, their residuary character and the broad terms of the relevant 
provisions of the 1971 Act mean that such principles cannot be employed 
so as to impose the same restriction as is entailed by the positive rights 
contained-in Community law. Similarly, even though the immigration: 
adjudicators and the Immigration Appeal Tribunal are to examine the 
merits of cases before them and are to allow appeals where they deter- 
mine that the administration should have. exercised. its discretion 
differently, domestic law provides few criteria on the basis of which 
such a determination may be made. Therefore, even where’courts and 
tribunals are inclined to intervene, domestic law may offer them only a 
limited basis for doing so. Consequently, only if they are willing to 
apply Community law, will they be able to compensate fully for the 
failure of the legislature to-incorporate the requirements of this law in 
domestic law. 

True, the effective scope of administrative powers may not necessarily 
depend solely on legal factors. In fact, expulsions often lead to Parlia- 
mentary questions and sometimes, as in the case of Agee and 
Hosenball,*4 to debates and receive considerable media coverage. 

39 Cf. Attorney-General for Hong Kong.v. Ng Yuen Shiu, The Times, February 22, 1983, 
where the Privy Council decided that because the Hong Kong administration had stated 
that in considering whether to remove illegal immigrants each case.would be treated on its 
merits, such persons had a “ legitimate expectation ” so that natural justice required them 
to be given a hearing. A similar expectation might be created by the fact that the United 
Kingdom administration states that all the circumstances will be considered prior to the 


removal of illegal entrants from the United Kingdom ( (e.g. H.C.Deb., Vol. 858, col. 1458). 
0 s. 19 of the Immigration Act. 1 H.C.Deb., Vol. 931, cols. 367-410. 
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Accordingly, the courts regularly used to seek to justify their restraint 
by reference to the Home Secretary’s responsibility to Parliament.* 
Admittedly, the administration does occasionally appear inhibited in 
exercising its powers in controversial cases. For example, in 1978, when 
David Duke, the American Ku-Klux-Klan leader, visited the United 
Kingdom, the Home Secretary initially took advantage of. a radio 
interview in order to warn Duke against engaging in political activity. 
When it became clear that this warning was not being heeded, the 
administration decided to vary his leave to enter on “ conducive ” 
grounds? rather than deport him.*4 As a result, Duke was left with 
adequate time to carry out the purpose of his visit,#° even though 
the administration regarded the conduct entailed as non-conducive tothe 
public good. On the other hand, the Home Office demonstrated in the 
Dutschke caset as well as that of Agee-and Hosenball that it will not 
necessarily be deterred from exercising its powers, even in the face of 
widespread criticism. Besides, not only is the pressure of public, and 
more particularly Parliamentary, opinion a far from constant factor, in 
that the majority of expulsions are effected almost unnoticed,*’ but also 
the fact that the principal concern of the administration is to avoid, or at 
least lessen, any embarrassment may often lead to courses of action 
being adopted which have the effect of reducing the safeguards for the 
persons concerned. Thus in response to, the criticism regarding 
Dutschke’s deportation, the 1971 Act abolished the right of appeal 
which the Immigration Appeals Act 196948 had granted even in security 
cases.4° More generally, individuals are frequently induced to accept 
supervised departures,”° which are described in the Immigration Rules 
as an alternative to deportation which may be offered to persons 
recommended for deportation,®! or even to leave before a decision on 
the recommendation has been reached.** In addition, overstayers are 
usually warned that failure on their part to leave the United Kingdom 
may lead to their prosecution and/or deportation.®? Even in political 





2 e.g. R. v. Secretary of State for Home Affairs, ex p. Duke of Chateau Thierry [1971] 
1 K.B. 922, 929, and R. v. Secretary of State for Home Affairs, ex p. Hosenball [1977] 
1 W.L.R. 766, 783. 

43 s. 14 (3) of the Immigration Act makes clear that a variation order may be made on 
these grounds. 

44 Daily Telegraph, March 6, 1978, and The Times, March 13, 1978. 

45 Following service of such an order, the person concerned has 14 days in which to 
give notice of his wish to appeal, and during this time the administration has no power to 
detain him (s. 14 (1) of the Immigration Act and Art. 4 (5) of the Immigration Appeals 
(Procedure) Order 1972 (S.I. 1972, No. 1884)). In fact, Duke did not leave until four weeks 
after his arrival, The Times, April 3, 1978. 

46 Hepple, ‘‘ Aliens and Administrative Justice: The Dutschke Case ” (1971) 34 M.L.R. 
500-519. 

47 Eyen when cases are such that one might expect them to be controversial. See, 
e.g. the case of the Palestinian, Hani Babaa, in (1975) 31 Civil Liberty 7. 

a s. 4, though significant restrictions were imposed by s. 9. 

9 Supra, note 36. 

50 H.C.Deb., Vol. 917, col. 263. See also the remarks of Mr. Lyon (H. c. Deb.; Vol. 931, 
col. 390). 

51 Para. 156 of the Immigration Rules. 

Supra, note 50. On the practice regarding family deportation see H.C.Deb., Vol. 985, 
col. 1666. 
53 Report of the Committee on Immigration Appeals (Cmnd. 3387), para. 50. 
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cases, the departure of the person concerned is apparently often 
secured in this way.°4 Public and Parliamentary opinion, therefore, may 
have the effect of exacerbating rather than mitigating the arbitrary 
tendencies of United Kingdom law and practice governing expulsion. 

It is also true, however, that the administration apparently recognises 
the need to take account of obligations entailed by Community law and 
the Convention. For example, in December 1974 Franco Caprino, an 
Italian who was working in London and was allegedly a member of an 
extreme Left-wing Italian group, Lutta Continua, was detained pending 
deportation on “ conducive” grounds in the interests of national 
security." However, this case apparently came to the notice of the E.E.C. 
Commission,®§ which was examining the compatibility of United 
Kingdom immigration law and practice with Community law,°’ 
and Caprino was released in January 1975, abruptly and without 
satisfactory explanation.®® On the other hand, Community nationals are 
regularly expelled without issues relating to Community law even being 
raised before courts or tribunals.” The conclusion which might be 
drawn is that the administration only takes account of Community law 
in so far as is necessary to avoid provoking the Commission into formal 
action. Moreover, the fact that the courts and tribunals have had so 
little opportunity to demonstrate their attitude towards intervention on 
the basis of Community law may not be attributable solely to lack of 
awareness on the part of legal advisers as to the potential offered by 
Community law for challenging expulsion orders. Rather, it might also 
be attributable to the readiness of the administration to give way in 
certain cases, such as Caprino, where the person concerned is likely to 
bring such a challenge, so as to avoid binding precedents being set by 
the courts of a kind which would restrict the scope of the powers 
enjoyed under national law. Certainly, the administration has been 
willing on several occasions to act in this way so as to avoid the possi- 
bility of binding decisions being taken to the effect that United Kingdom 
law is incompatible with the European Convention and, hence, the 
need to amend the relevant legislation.®° In other words, the admini- 





54 e.g. in October 1977 a West German suspected of links with the Baader-Meinhoff 
group was reported as having returned voluntarily to West Germany after having been 
questioned by the Special Branch, The Times, October 26, 1977. See also the remarks of 
Mr. Lyon, supra, note 50. ; l 

56 Under Sched. 3, para. 2 (2) to the Immigration Act. 

56 Commission Reply to Written Question 704/74 by Mr. Glinne et al. (O.J. 1975, 
C.86/67). 

57 Commission Reply to Written Question 398/74 by Lord O’Hagan (O.J. 1974, 
C.158/10), 

58 The administration merely stated that it had come to the conclusion that its original 
assessment of the facts had been erroneous (H.C.Deb., Vol. 885, col. 1544). 

59 See, e.g. Csenyi [1975] Imm.A.R. 92 and O’Connor [1977] Imm.A.R. 29. 

60 Thus, e.g. following the Commission opinion on the merits in the East African Asians 
cases, supra, note 68, the Government refrained from referring the case to the European 
Court of Human Rights and prior to a decision being reached by the Committee of 
Ministers substantially increased the number of special vouchers granted to United 
Kingdom passport holders wishing to enter the United Kingdom and abolished sex 
discrimination regarding the entry of persons married or engaged to persons with the right 
of abode. This action may have been among the factors which prevented the Committee 
from forming the two-thirds majority which would have been necessary for it to require 
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stration only appears to take account of such obligations in so far as is 
necessary to enable broader powers to be retained under domestic law 
than are compatible with the requirements of Community law and the 
Convention. 

However, since further developments in Community law are to be 
anticipated and, at the same time, practitioners may be expected to 
become better acquainted with the potential offered by such law for 
challenging expulsion of Community nationals, national courts and 
tribunals will inevitably have to face squarely the implications of 
Community law in this area. If they do not prove willing to apply 
Community law, pressure will mount on the United Kingdom to amend 
the 1971 Act. Certainly, in France the Cohn-Bendit ruling was followed 
by the introduction of a stipulation in Loi 81-973 that the administra- 
tion may only refuse to revoke a deportation order five years after it has 
been made if the individual concerned is first given the opportunity to 
be heard by a special commission.® If, on the other hand, they are 
willing to apply law, the problem of discrimination regarding expulsion 
as between Community nationals and nationals of third countries will 
arise. In either case, therefore, legislative action will have to 
be considered. However, it is by no means easy to devise legislation 
which fulfils the requirements of Community law, while allowing for 
effective control over immigration from third countries without com- 
mitting discrimination of such a kind as to exacerbate problems under 
the European Convention. 

A possible solution is suggested by Loi 81-973. Rather than simply 
distinguishing between persons with the right of abode and: those who 
may only enter at the discretion of the administration, this legislation 
provides that all aliens who satisfy prescribed conditions, and subject to 
the possibility of exceptions on ordre public grounds, have the right to 
enter France.®? As a result, ordre public is to be balanced against the 
existence of such rights, and the implication is that these grounds are to 
be strictly construed as in Community law, but no discrimination in this 
respect is envisaged by the new legislation as between Community 
nationals and nationals of third countries. In fact, Article 5 provides 
that no alien may only be deported unless his presence constitutes a 
serious (“‘ grave’’) threat to ordre public. As for the requirements of 
effective immigration control, these are sought by the imposition of 
conditions for enjoyment of these rights. Most aliens must produce a 
passport and, unless this requirement has been dispensed with by 
international agreement,®4 a visa and must also provide documentary 





further action to be taken (Res. No. 77 (2) of October 21, 1977). It is because of its willing- 
ness to act in this way that the administration has been able to rely upon the absence of 
any binding precedent as to incompatibility of United Kingdom immigration law with the 
Convention. See, in particular, First Report from the Home Affairs Sub-Committee, 
supra, note 68, para. 17. 

61 J.0.R.F. October 30, 1981, p. 2970. 

62 Art. 5. 

63 Art. 1. 

84 The relevant agreements are listed in Jura Europa: Droit d'Etablissement, Techniques 
Juris Classeurs (1972), 30. 20. 17 et seq. 
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evidence as to the object and conditions of their proposed stay® and, 
unless they have authorisation to work, guarantees as to their return to 
their state of origin. However, it is recognised that the requirements of 
immigration control are subject to obligations contained in Community 
law and the Convention. Thus Community nationals need only produce 
a passport and national identity card, and spouses and children of 
persons lawfully resident in France need only produce a passport and, 
where appropriate, a visa. True, differential treatment is involved as 
between Community nationals and nationals of third countries and 
since a court convicting an alien of violation of these rules may order 
his removal,®? there may be consequential differential treatment in 
connection with such removal. However, this treatment would seem to 
be justifiable by reference to the public interest in control of the immi- . 
gration of nationals of third countries and does not, therefore, appear to 
constitute discrimination within the terms of Article 14 of the 
Convention. 

If a solution along these lines were adopted in the United Kingdom, 
certain problems of detail would remain. For example, it is not clear 
that Community nationals may be expelled solely for violation of 
immigration law, and in an extreme case expulsion on these grounds 
might constitute a violation of Article 3 of the Convention. Nevertheless, 
a.solution of this kind would provide a framework within which the 
problems in this area could be resolved. True, the administration 1s 
hardly likely to welcome legislation which imposes a far greater 
restriction on its discretion than does the 1971 Act. Nevertheless, a 
further consequence of continuing developments at the European level 
and growing awareness on the part of practitioners as to the significance 
of these developments is that the administration will increasingly have 
to incorporate the burden of these developments into its practice, if the 
United Kingdom is to avoid being found to have acted unlawfully by a 
European court. As a result, the effective restriction of administrative 
discretion entailed by such legislation will be less than might be expected. 
In these circumstances, even the administration is likely to have little to 
gain from the maintenance in force.of legislation which is an affront 
both to the principles underlying the British constitution and to the 
principles underlying Community law and the European Convention. 


A. C. EVANS* 


er a 
85 These conditions are defined in detail in Décret 82-442 (J.O.R.F. May 29, p. 1712). 
66 Art. 1 of Loi 81-973. 

67 Art. 4. 
* Lecturer, Department of Public Law, University of Dundee. 


-THÈ NEW LAW OF THE CLOSED SHOP 


Tuk issues of principle raised by the institution of the closed shop go so 
deep that there is little room for compromise, let alone agreement, 
between persons of different views. Nevertheless, the issues, as well as 
being fundamental are also complex, and it is worth examining the new 
law of the 1982 Act in the light of various different criteria. There 
already exists elsewhere a general examination of the plan of the 
legislation as it affects the closed shop + and it is not proposed to traverse 
the same ground in this article. Instead, an attempt will be made to 
relate the content of the new law? to certain features of post-entry 
union membership agreements, as outlined in some current writing on 
industrial relations. ; 

By way of introduction it can be stated that the latest revisions in the 
law do not bring any-really new approach to the subject. Most impor- 
tantly, they continue the now long-standing practice of legal regulation 
of the closed shop through the law of unfair dismissal. Even the 
centrally important and controversial innovation of requiring work- 
place ballots for the legitimising of existing closed shops can be seen as 
an extension of a basic principle first introduced in the Employment 
Act 1980. Having said this, however, the practical impact of the changes 
made in the law should not be underestimated; to an extent which has 
not been seen since the days of the Industrial Relations Act 1971, the 
law attempts to equiparate the rights of unionists and non-unionists in 
respect of union membership. This initiative (which extends beyond the 
closed shop itself), taken together with the new régime of balloting 
required for the legitimising of existing closed shops, and the widening 
of the categories of individuals excused from membership: of a closed 
shop because of their own particular ‘circumstances, embodies in 
legislation the implacable and frequently-expressed opposition of the 
present Government to the institution of the closed shop. According to 
Conservative thinking, this brings an unjustifiable interference with 
individual freedom 2 and there are also objections to it on economic 
grounds.‘ Since, however, the Government recognises from experience 
that outright abolition of the closed shop is impracticable within the 
existing framework of industrial relations, it has resorted to a system of 
rigorous “ control ”’—but it is a moot point whether this system is 
really designed to contain the practice within acceptable limits or 
whether it is more accurately seen as part of an overall strategy whose 
long-term aim is to eradicate by a process of attrition the practice of the 

1 R. Lewis and B. Simpson, “ Disorganising Industrial Relations: An Analysis of 


sections 2-8 and 10-14 of the Employment Act 1982 ” (1982) 11 I.L.J. 227. 

2 Including aspects of the revised Code of Practice on the Closed Shop, which at the 
time of writing exists only in draft form. 

3 See, e.g. the Green Paper Trade Union Immunities, Cmnd, 8128 (1981), para. 263. 

4 Cf. M. Alison, M.P. “ the claim for individual liberty is based not simply on a 
libertarian argument for the rights of many individuals but upon the deep convictions of 
many individuals that the closed shop as an institution is far from being of proven collec- 
tive benefit.” H.C.Deb., Standing Committee G, col. 882 (March 30, 1982)... 
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closed shop.® One useful initial indication of the importance of this new 
law is that implementation of perhaps its most controversial aspect, the 
introduction of review ballots for existing closed shops, has been 
delayed until November 1984. By this time there will be either a change 
of government, or a re-elected Conservative administration which will 
see itself as freshly mandated to carry through a policy in the face of 
bitter resistance from the unions. 


1. CATEGORIES OF WORKERS EXEMPT FROM THE OBLIGATION TO 
Jorn A UNION 


Onl the face of it there is a natural equity in favour of dealing even- 
handedly with those who wish to associate and those who do not, so that 
alongside the protection of trade union rights there exists equally the 
protection of the rights of those who choose not to combine. But what 
if the protection of non-unionists effectively negates the advantages of 
combination, or the rights of those who do wish to combine? If this 
can be proved, then it would be unrealistic to expect anyone convinced 
of the necessity of combination to acknowledge the strength of the case 
- going the other way: “ A minority’s freedom to abstain from member- 
ship is not an absolute right; it might reasonably be abridged if it 
prevented the rest from achieving legitimate and desirable ends.” € 
Of course, there may be no acceptance that the objectives of the 
majority are either legitimate or desirable, or that there is any question 
of infringement of rights. This is, more or less, the line of the present 
Government. But to use this argument effectively puts an end to further 
discussion. If we assume, in accordance with the predominant view of 
management in the field as well as unions,’ that there are at least some 
legitimate objectives furthered by the practice of the post-entry closed 
shop, we shall then have a basis from which we may examine the 
extent to which the extended protection afforded to non-unionists by 
the 1982 Act puts these at risk. 

First, however, it is necessary to identify the benefits which we are 
assuming are linked with the closed shop. There is much controversy 
over not only the justification of closed shops but also their function. 
Mainstream thinking, however, picks out two different kinds of 
advantages which the closed shop 8 brings to the practice of industrial 

5 Cf. C.B.I. memorandum to House of Commons Select Committee on Employment, 
Session 1980-81 (2nd Report), p. 159, where increased safeguards for individuals and 
restrictive provisions regarding the creation of new closed shops are seen as “‘ steps towards 
the elimination of the closed shop.” Cf. the statement of Mr. D. Waddington, M.P., “ we 
have set out in this Bill not to ban the closed shop. . .”” H.C.Deb., Standing Committee G, 
col. 638 (March 23, 1982). 

8 S, I. Benn and R. S. Peters, Social Principles and the Democratic State (1959), p. 284; 
cf. the well-known refusal of the Donovan Commission, Cmnd. 3623 (1968), para. 599, to 
see as equal the right to join and not to join a trade union, on the basis of the different ends 
served by the two types of condition. 

7 W. D. Brown (ed.), The Changing Contours of British Industrial Relations (1981), 
p. 58; S. Dunn, ‘“‘ The Growth of the Post-Entry Closed Shop in Britain since the 1960s: 
some "Theoretical Considerations ”’ (1981) 19 B.J.I.R. 275, 280; M. Hart, “* Why Bosses 
love the Closed Shop,” New Society, February 15, 1979, p. 354. 


8 Not the closed shop introduced by the employer who hopes thereby to exclude from 
collective bargaining a militant union in fayour of a more moderate and amenable one. 
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relations. First, for unions it represents an “‘ expression of trade union 
influence and bargaining power ” ° Examined more closely. this function 
may be described as the bringing of strength to the union-not only by 
promoting membership and payment of union dues, but also by en- 
couraging the formation of a united body of unionists, ready to respond 
to calls to take industrial action when necessary. A second advantage 
associated with the closed shop accrues primarily to the employer. The 
thrust of much -modern empirical research is to the effect. that, by 
minimising the growth of dissident groups within the established union 
structures and by simplifying the processes of collective bargaining for 
management, ‘“‘ the closed shops which have spread extensively in 
recent years owe at least as much to expedient employer reactions to 
industrial and legislative pressures as to trade union campaigns or 
employee demands.” ° That neither. objectives (i.e. the promotion of 
union- or employer-orientated benefits) are seriously compromised by 
the presence of a certain number of non-unionists among a shop 
which is in principle “ closed ° is a fact well demonstrated by the 
content of closed shop agreements themselves, most of which, as is well 
known, already allow for conscientious objectors and other categories 
of individuals to be excused membership. It is also the case, that 
internal administrative difficulties mean that. many unions allow many 
non-unionists to escape detection or pursuit in the usual closed shop 
situation.™ 

Of course, should the proportion of non-unionists substantially 
increase, this position might be expected to change—there must come a 
point where it becomes impossible to.class as “‘ closed ’’ a shop because 
of the high ratio of non-members to members. But is there anything in 
_ the 1982 Act that makes such an increase likely? 

The first.argument put up here, derives from the fact that there is 
enlargement by the statute of the categories of persons who by law are 
recognised as entitled to exemption from any union membership 
agreement (u.m.a.). It is clearly a possibility that persons falling 
within this new enlarged category might be encouraged to resign their 
union membership—a step which prior to the change in the law they 
might have been deterred from taking through fear of losing their job 
without compensation. The new “ exempt’? groups are not, however, 
by themselves likely to prove of much significance in terms of numbers. 
No doubt there will be some, predominantly professional workers, 
who will rely on the exemption introduced by the redrafted section 
58 (8) of the Employment Protection (Consolidation) Act 1978 3° 
because of the existence of a code of professional conduct which 
prevents or limits the taking of industrial action, and will leave the 





® B. Weekes, “ Law and the Practice of the Closed Shop ” (1976) 5 I.L.J. 211, 212. 

10 M. Hart, op. cit. p. 354. 

11 See J. Gennard, S. ‘Dunn, M. Wright, ‘‘ The Content of British Closed Shop Agree- 
ments ”’ (1979) Department of Employment Gazette 1088; R. Benedictus, ‘* Closed Shop 
Exemptions and their Wording ” (1979) 8 I.L.J. 160. 

12 B, Weekes, op. cit. pp. 213-214. 

13 Introduced by s. 3 of the Employment Act 1982. 
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union on the strength of this, but it seems unlikely that this will add 
much in terms of numbers to the exemption which has been recognised 
since 1980 for those with objections based on conscience or deeply-held 
personal convictions to union membership. The fact that section 58 (8) 
is extraordinarily loosely drafted (what is to stop a group of workers 
drawing up their own written code in appropriate terms?) does not 
invalidate the conclusion that it is per se going to be of little importance. 
As for the other groups afforded special protection, both the worker 
who now pays money to charity in lieu of a union subscription 14 and 
the worker pursuing a claim under section 4 of the Employment Act 
1980, are, by definition, persons already outside the union, and so 
these special measures 15 are not going to have any direct effect on the 
numbers of non-unionists. 

Thus we can see that the closed shop can survive quite effectively (in 
the sense of satisfying the needs both of unions and management) 
without requiring total compulsory trade unionism. One view of the 
new law might be that, for the reasons developed above, there is little in 
the extended categories of exemption recognised by the 1982 Act that 
will threaten the closed shop by bringing a significant increase in the 
numbers of non-untionists. On the other hand, there also has to be 
considered the very substantial difficulties that will be encountered, 
once the appropriate law has been brought into force, of legitimising 
closed shop agreements through a process of balloting. Where there is 
no such legitimation then any existing union member can resign from 
his union, secure in the knowledge that he cannot be fairly dismissed by 
his employer and that, if he is dismissed, he is likely to recover compen- 
sation running to a minimum of £10,000.1° It has been argued from 
several sources that the new rules here provide the strongest financial 
inducement to unionists to resign and invite dismissal by their employer. 
An additional danger, from the union’s point of view, is that, besides 
such -calculating individuals, other persons who have kept up their 
membership solely because they were afraid of losing their jobs if they 
did not, will trust in the deterrent powers of the new legislation to stop 
their dismissal, and leave the union. The likely numbers here can only 
be guessed at, but it seems highly probable that there will be more who 
fall within this category than within the category of determined mani- 
pulators of unfair dismissal claims. 


2. OTHER ASPECTS OF THE CLOSED SHOP 


This, however, is far from being the end of the story. It might, for 
example, quite legitimately, be pointed out that the advantages seen to 
be associated with the post-entry closed shop are not exhaustively or 
even appropriately described above. According to the conventional 





14 About one-third of the u.m.a.’s surveyed in the L.S.E. study envisaged this as a 
possibility under some circumstances. 

18 Employment Act 1982, s. 58 (7) (13). 

16 E.P.C.A., s. 75A, as inserted by Employment Act 1982, s. 5. This is without taking 
account of any compensatory or basic award element in the award, and assumes a week’s 
pay of not more than £96. 
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analysis of the post-entry closed shop, the institution is attractive to 
unionists primarily because of its functional utility in, facilitating 
control over membership and strengthening union discipline. But a 
more recent hypothesis 1? suggests that to see the modern closed shop 
solely in these functional terms may be a mistake in so far as this 
ignores what has been described as its importance as ritual: the closed 
shop (or more accurately the processes involved in bringing about its 
introduction) may be important for workers as providing a symbol for 
the affirmation of what are seen as traditional trade union values. The 
closed shop may take on importance as an “ expression of resistance, 
rather than as a practical weapon.” 18 All this may appear somewhat 
fanciful theorising, remote from the real world, but in point of fact it 1s 
not so far removed from a very well-known argument which expresses 
much the same ideas, albeit in more concrete and limited terms. 
According to the “ free-rider ” argument the closed shop is important 
to working people because it gives to them the right to decide that they 
will only work alongside persons who have contributed (in a financial 
sense) towards the union.!® The view that the closed shop is important 
as ritual, however, subsumes and goes further: than the “ free-rider ”’ 
argument, which is to the effect that workers should not be entitled to 
the benefits brought by collective bargaining unless they join the union 
that has brought these about. As an argument the “ free-rider ”’ 
critique suffers from the “ questionable assumption that obligations 
are created by conferred benefits even when involuntarily or accidentally 
conferred ” 2°; in its wider form the justification of the closed shop in 
terms of an affirmation of group values escapes this weakness. In point 
of fact there is a clear indication that there is more at.stake when the 
unionist is confronted by a non-member working alongside him in the 
same job than the unwarranted material advantage enjoyed by the latter. 
If this were the case then one might expect the arrangement of the 
agency-shop, whereby a worker pays subscriptions to charity instead of 
to a union, to prove widely acceptable to unions as an alternative to a 
closed shop arrangement, whereas this is not so. In practice, it would 
appear that the alternative of paying money to charity in lieu of union 
subscriptions is allowed under u.m.a.’s only in respect of non-members 
who are regarded as exempted from membership on the grounds of 
religious or other belief.” 

There is one final point to make. If the establishing of the closed shop 
is important as a symbolic act, then one might a priori expect that the 
resentment and hostility of the majority would be most directly aroused 
by the person who, by his acts, challenges the validity of the institution. 
The evidence suggests that this is in fact so; as we have seen above, non- 





17 S, Dunn, op. cit. supra. 

18 Dunn, p. 290. - 

19 Wedderburn would appear to treat this as the major argument in favour of the closed 
shop: see his evidence to the Employment Committee of the House of Commons, op. cit. 
supra, pp. 51-55. ' ; 

20 L, J. Macfarlane, The Right to Strike (1981), p. 51. 

21 Gennard ef al., op. cit. supra. 
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unionism as such. is not, provided it is kept within certain limits, a 
serious problem for the union’ operating a closed shop. What does 
cause conflict and dislocation is not the person who refuses to conform 
because of private conscience, but the person who openly proclaims his 
opposition to the collectivist: philosophy which underpins the institu- 
tion; in the words of Clegg, writing about the fact that there will be less 
than total union membership in the typical closed shop, ‘‘ even the non- 
unionists may be tolerated if their sincerity is respected and they do not 
take advantage of their position to propagate anti-union views or to 
weaken collective action.” ?? This observation may help to give an 
understanding, if not an acceptance, of one of the many disputed 
details of the recent Jaw—the restriction, under the legislation in 
force between 1976 and 1980, of permissible conscientious-objection to 
the closed shop to persons who, on religous grounds alone, objected to 
membership of any trade union. This restriction (and: the consequent 
discrimination against agnostics and atheists) has often-been defended 
on the ground that it presented a reasonably clearly defined and objec- 
tive standard which industrial tribunals could apply to distinguish the 
genuine objector from the phoney.?8 Another way of looking at it, 
however, would be to say that religious objection to membership. was 
easily tolerated by unions because the persons who benefited from it 
were not those who by their dissent challenged the values of the union. 
In the parliamentary proceedings Lord McCarthy may have been 
thinking along the same lines when. he distinguished between the 

“active ” and the “ passive ’’ conscientious objector, and argued that 
the former, but not the latter; posed a real threat to the union move- 
ment.?í 


3. THE LIKELY CONSEQUENCES OF THE: NEW LEGISLATION 


There has been no shortage of forecasts as to the changes likely to 
flow from the new legislation, both from its supporters and critics. 
But the predictions have tended to be pitched at a fairly general level. 
The defenders of the new law argue that the outcome will be improved 
protection of individual liberty and a reduction in monopolistic and 
uneconomic restrictive practices, while its opponents have concentrated 
on the disruptive consequences they see as flowing from the dislocation 
of established practices of collective bargaining. In the light of the 
different functions of the closed shop which are pointed to by recent 
research, is it possible to arrive at any more precise assessment of the 
probable impact of the 1982 Act? Since the possible consequences of the 
legislation on the membership of unions have already been considered, ` 
we may turn to the question of the. disciplinary function of the closed 
shop. 


22 -The Changing Systemi of Industrial Relations in Great Britain (1979), p. 395. 

23 Cf. I. Mikardo, M.P., H.C.Deb., Standing Committee G, col. 750 (March 25, 1982); 
Wedderburn, Evidence to Employment Committee, p. 53; R. Lewis and B. Simpson, 
Striking a Balance ? (1981), p. 87. 

24 H.L.Deb., col. 797 (July 7, 1982). 
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(a) Strikes, Dismissals and Union Discipline 


On the assumption that most, if not all, existing closed shops will not be 
“ validated” by a ballot satisfying the conditions of section 58A 
(either because the union will not seek to avail itself of this option, or 
because the required level of support is not obtained) then it will 
certainly follow that the disciplining of errant members will raise fresh 
problems for unions. The union (and the disciplined member) will 
know that if the employer in‘such circumstances proceeds to a dismissal 
of the individual on the ground of his non-membership, then the out- 
come will be a dismissal which is automatically unfair, and which leads 
to the specially high levels of compensation introduced by sections 4 and 
5 of the 1982 Act. If the union is held to have induced the dismissal by 
actual or threatened industrial action, then that will be grounds for an 
industrial tribunal making an award of compensation wholly or partly 
against the union. This will only ‘be so, however, when either the 
employer or the complainant has:successfully applied to the industrial 
tribunal to join the union (or other person responsible) under the 
revised section 76A of the E.P.C.A. The tribunal would appear to 
retain some measure of discretion in dealing with such an application 
—the employer or complainant may only “ request ’’ joinder—but how 
far does this go? Would it, for example, allow a tribunal to refuse the 
request in circumstances where it disapproved of the conduct of the 
complainant or feared for the likely consequences such joinder might 
have for industrial relations? The fact that the statute specifically 
provides that the conduct-of a complainant in refusing to join or not 
join a trade union (or, comply with a requirement that he pay money to 
charity in lieu of union membership) is not to be taken into account as 
justifying the reduction of any award of compensation ** suggests a 
fairly restricted notion of what canbe seen as fault on the part of the 
complainant.*® i A 

Faced with this situation, the union operating a closed shop would 
appear to have little room for manoeuvre. Leaving aside the long-stop 
of outright refusal to comply with an order to pay compensation, the 
union wishing to use its disciplinary powers and at the same time 
protect its funds can only do so if it persuades an employer to sack a 
non-unionist otherwise than by the threat of strike action. This, of 
course, will not stop the dismissal from being unfair nor shield the 
employer from having to pay compensation. But it is conceivable that 
some big employers will be prepared to go along with such an argument, 
even to the extent of accepting the substantial finanċial burden that will 
be entailed, if this is seen as the only way of securing industrial peace.’ 
Whether the prospect of recovering relatively large amounts of compen- 
sation will also encourage mala fide complaints from ‘‘ bounty hunters ”’ 





25 5. 72A, as inserted by E.A., s. 6. ° f 

26 Cf. the response of tribunals to the controls imposed by the law on the closed shop 
under the Industrial Relations Act 1971. B. Weekes, M. Mellish, L. Dickens, J. Lioyd, 
Industrial Relations and the Limits of Law (1975), p. 56. 

27 Cf. the saga of Mr. Langston under the Industrial Relations Act 1971—see Weekes 
et al., op. cit., pp. 58-61; Langston v. A.U.E. W. [1973] LC.R. 211. . y 
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and whether, if this is so, industrial tribunals will be’ incapable of 
recognising such claims for what they are, must remain to be seen, 
though it should be noted that fear of such consequences was one of 
the principal objections raised by those who opposed the new regime.?® 

In the context of discipline, mention must also be made, alongside 
the provisions of the new section 58 itself, of certain proposals contained 
in the draft revised Code of Practice on the Closed Shop. According to 
this no action, either by an employer or a union, should be taken 
against an individual excluded or expelled from his union in a closed 
shop situation before any appeal or complaint regarding the exclusion 
or expulsion has been determined.” It is not obvious, however, what 
standing this injunction will have. As far as the outcome of any unfair 
dismissal is concerned, it would appear to be- quite irrelevant, since a 
dismissal for.non-membership of a union will either be automatically 
fair or unfair as a result of section 58. It could, however, influence a 
decision in a complaint against a union by an individual under section 4 
of the 1980 Act (unreasonable exclusion or expulsion from a union) or 
in proceedings brought under the.common law, where someone who 
had been excluded or expelled was arguing that the behaviour was 
ultra vires and/or contrary to the union rule book. It might also be 
relevant to the amount of a compensatory award in a successful claim 
for unfair dismissal. 

The disciplinary activities of unions operating closed shops will also 
have to be curtailed, irrespective of the level of support expressed 
through a ballot,:in respect of members who fall within the scope of 
the new section 58 (8).3 The effect of this provision is most likely to be 
felt where large, single unions represent various categories of workers, 
including white-collar and professional staff’! and where there is 
tension between professional standards and loyalty to the union. But 
even if the conditions for section 58 (8) are not made out, the same 
result (i.e. a finding of unfair dismissal) may apply if a union operating a 
closed shop not “ legitimised ’’ by ballot under section 58A disciplines 
a worker because of a refusal to take part in official industrial action. 
The strict approach which the common law courts have displayed ?? 
towards the disciplining by unions of their members in such situations 
is now reinforced by the sanction of automatically unfair dismissal, 
should the disciplinary sanction take the form of expulsion from the 
union and be followed by loss of job because of this.33 The law has 
come near to returning to what it was in 1861 when, in the case of 
Walsby v. Anley,®+ Cockburn C.J. stated that workmen were free to say 


28 See, e.g. Government Proposals for Further Industrial Relations Legislation: 
T.U.C. Statement, para. 13. g 

29 Para. 39 (iv). 

30 See above, p. 455. 

31 See, e.g. Partington v. N.A.L.G.O., 1981 S.L.T. 184, noted 1982 S. L .T.(News) 169. 

32 e.g. Esterman v. N.A.L.G.O. [1974] I. C.R. 625. 

33 This result is not restricted to where there is a closed shop, though obviously the 
employer is far less likely to yield to pressure to dismiss the non-unionist if this does not 
exist. -` 

84 30 L.J.M.C. 121, 122-123. 
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to their employer that they would leave his service if required to work 
alongside non-union labour, but not free to “ coerce him, by threats 
of.doing something which is likely to operate to his injury, into the 
discharge of the obnoxious persons.” Coercion by threats of industrial 
action opens the way to joinder under section’76A and the transfer of 
financial responsibility for the unfair dismissal on to the union.® It can 
be argued that this liability contrasts with and substantially counteracts 
the absence of tortious liability-at common law which for over 40 years 
has characterised combinations designed to further the closed shop.*® 

The revised draft Code’ of Practice also has something to say about 
disciplinary sanctions imposed by unions against those who refuse to 
take industrial action, and its contents here show several significant 
changes to the corresponding parts ‘of its predecessor. Disciplinary 
action should not be taken where-there are ‘‘ reasonable grounds for 
believing ” that the industrial action would have had certain conse- 
quences deemed unacceptable *’; previously 38 the test was whether it 
would actually have such an effect. Similarly, disciplinary action should 
not be taken against a member who.“ believed” that the strike in 
which he refused to participate contravened his professional or other 
code of ethics; previously the test was whether it actually did so. More 
important than this change from an objective to subjective criterion is 
the explicit inclusion for the first time within the category of unaccept- 
able consequences mentioned above of “ unlawful ” industrial action, 
defined as meaning “action which does not have immunity under the 
Trade Union and Labour Relations Act 1974 as amended by the 1976, 
1980 and 1982 Acts.” This means that unions operating closed shops 
are being told, inter alia, not to discipline members who refused to take 
part in strikes which are outside the golden formula, or even where 
there are reasonable grounds for believing that this may be so. Hitherto, 
this was an approach associated only with the singular decision of 
Astbury J. in National Sailors’ and Firemen’s Union V. Reed ® and an 
unguarded dictum of Lord Denning.” 


(b) The Future Stability of Industrial Relations 


The disruptive effect which, it is claimed, the new laws on the closed 
shop (particularly those relating to balloting) will have on established 
practices is impossible to quantify in advance, depending, as it does, ona 
wide range of considerations. Certainly, many individual employers 
expressed grave reservations about the utility of the changes, and these 
doubts were echoed too in the comments made on the proposed 
legislation by such representative bodies as the Institute of Personnel 
Management and the Engineering Employers’ Federation. One 
a I ACS a 

35 Similar liability for action short of dismissal arises under s. 10 of the E.P.C.A., as 
amended by the 1982 Act, s. 10. w 

36 Crofter Hand Woven Harris Tweed Co. Ltd. v. Veitch {1942} A.C. 435. 

37 para. 61 (a). 

38 Code of Practice: Closed Shop Agreements and Arrangements, para. 54 (a). 


39 [1926] Ch. 56. 
40 Sherard v. Amalgamated Union of Engineering Workers [1973] 1.C.R. 421, 433. 


C OA NOT SO GOLDEN FORMULA: 
IN CONTEMPLATION OR FURTHERANCE 
OF A TRADE DISPUTE AFTER. 1982 


I. THE GOLDEN FORMULA THEORY , 


Tue description of the phrase “ in contemplation or furtherance of a 
trade dispute ” as the “ golden formula ” * encapsulates in two words a 
theory of the role of the law in industrial conflict in Britain, in this 
article called the “ golden formula theory.” This theory maintains that 
the policy underlying first section 3 of the Conspiracy and Protection of 
Property Act 1875 and the Trade Disputes Act 1906 (the 1906 Act), and 
more recently the Trade Union and Labour Relations Acts 1974 and 
1976 (T.U.L.R.A.) and Criminal Law Act 1977, s. 1, is to define the 
boundaries within which industrial conflict is legitimate in the eyes of 
the law by means of the phrase ‘‘ in contemplation or furtherance of a 
trade dispute.” Within these boundaries those who organise or take 
part in strikes or other forms of industrial action were to be “ immune ” 
from both criminal liability for conspiracy and civil liability in the 
economic torts. The effect of providing such “‘ immunities °? was to 
create an area within which basically no legal restraint could be imposed 
on the organisers of industrial action. Although it did not affect the 
liability of those who take part in the action for breach of their contracts 
of employment, by this means the law recognised a “ right to strike ”’ 
or more accurately a right to organise strikes and other industrial action. 

The accuracy of this characterisation of the law depends in the first 
place on three interrelated factors. First, the range of potential civil ? 
liabilities that may be attracted by the activities involved in organising 
industrial action must, as far as possible, be a known quantity. Secondly, 
the legislative immunities from these liabilities for acts done in contem- 
plation or furtherance of a trade dispute must be comprehensive. This 
requires not only that the immunities extend to the complete range of 
liabilities; they must also be available at all stages of the legal process. 
In practice this means that they must restrict the availability of labour 
injunctions in ex parte and interlocutory proceedings as well as applying 
in the full trial of an action. Thirdly, the definition of a trade dispute 
must be wide enough to cover all legitimate “ trade ” disputes, that is, 
according to the theory, basically all labour: disputes ‘over industrial 
matters. If organising industrial action in these disputes could give rise 
to liability at common law, the organisers will require the protection of 
the immunities. The link between the immunities and the acts of the 
organisers provided by the words “ in contemplation or furtherance ”’ 
pg a ee ee 


1 Wedderburn’s celebrated phrase, first used in The Worker and the Law (1965), p. 222. 

2 It is equally important that the range of potential criminal liabilities is a known 
quantity. However, since 1875, the criminal law-has been largely excluded from the law of 
industrial conflict except in respect of the conduct of pickets and workplace occupations. 
The rest of this article is concerned with “ in contemplation or furtherance of a trade 
dispute ” only as it concerns civil liabilities. l ; 
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must therefore be adequate to bring the immunities into operation to 
protect these acts. 

The golden formula theory provides a cogent analysis of the state of 
the law from 1906 into the 1960s. Sections 1 and 3 of the 1906 Act 
appeared to provide immunities against the known range of civil 
liabilities and the very general definition of a trade dispute in section 
5 (3) of the Act and the words “ in contemplation or furtherance ” 
were interpreted by the courts in a way that did not impose limits on the 
availability of the immunities which could not be accommodated by 
the theory.* Equally important is the fact that the judicial creativity 
of the late nineteenth and early twentieth centuries whereby the range of 
potential civil liabilities which could be imposed on the organisers of 
industrial action was extended, largely ceased after the 1906 Act was 
passed. Indeed important clarification of the.ambit of the existing 
liabilities was provided in certain landmark decisions,4 

In the mid-1960s all this changed. The extension of the economic 
torts to include intimidation in Rookes v. Barnard® in 1964 was im- 
mediately met by an extension of the immunities to cover it in the 
Trade ‘Disputes Act 1965. However, Rookes v. Barnard proved to be 
but the first of a substantial body of case law over the last two decades 
which has in the first place expanded the range of potential liabilities. 
Whether or not this development significantly eroded the substantive 
coverage of the immunities, a parallel development by which the labour 
injunction became readily available in interlocutory and even ex parte 
proceedings regardless of the immunities certainly outflanked them. 
At the same time, in some cases the trade dispute definition and the limit- 
ing words in contemplation or furtherance received close judicial scrutiny 
and were construed so as to deny access to the immunities in any event. 

These developments form an integral part of the complex and rapid 
changes in British labour law over the past two decades. After the 1965 
Act came the Donovan Report in 1968 which can be said to have 
endorsed the golden formula theory although its proposal, by a majority, 
to limit the basic immunity for inducing breach of contract to registered 
trade unions was a significant qualification.* The late 1960s also saw the 
range of tort liabilities extended beyond the scope of the immunities 
and the trade dispute definition given a restricted interpretation.’ 


3 e.g. even Conway v. Wade [1909] A.C. 506. 

4 Crofter Hand-Woven Harris Tweed Co. v. Veitch [1942] A.C. 435 on simple conspiracy; 
Thomson & Co. v. Deakin [1952] Ch. 646 (C.A.) on inducing breach of contract, although 
in acknowledging the possibility of liability for inducing or procuring breach of commercial 
contracts this decision did disclose a form of the tort against which the 1906 Act provided 
no immunity. 

5 [1964] A.C. 1129. The decision provoked fierce academic debate, see Wedderburn 
` (1964) 27 M.L.R. 257 and Kahn-Freund, Federation News, Vol. 14, April 1964. Cf. 
Hamson [1964] C.L.J. 159; Hoffman (1965) 81 L.Q.R. 116 and Weir [1964] C.L.J. 225. 

8 Report of the Royal Commission on Trade Unions and Employers Associations 
1965-68, Cmnd. 3632 (1968), paras. 798-804. On the trade dispute definition and immuni- 
ties in general see paras. 816-911. 

7 The leading cases are Stratford & Sons Ltd. v. Lindley [1965] A.C. 269 (see Wedderburn 
(1965) 28 M.L.R. 205); Daily Mirror Newspapers Ltd. v. Gardner [1968] 2 Q.B. 768 (C.A,) 
(Wedderburn (1968) 31 M.L.R. 440) and Torquay Hotel Co. Ltd. v. Cousins [1969] 2 Ch. 
106 (C.A.) (Grabiner (1969) 32 M.L.R. 435). 


~~ 
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When the Industrial Relations Act 1971 (the 1971 Act) created a new 
body of law designed to regulate industrial conflict, the significance of 
those developments seemed to diminish: They were of some relevance 
to the new formula—in contemplation or furtherance of. an industrial 
dispute—used by the 1971 Act to exclude the restraints of the common 
law but at the same time to impose liability for the “ unfair industrial 
practices ’’ which it created.® l 

However, the 1971 Act era proved to be but a brief- interregnum 
when in 1974 T.U.L.R.A. sought to re-enact the law on industrial 
conflict based on the golden formula theory. It was not until 
the T.U.L.R. (Amendment) Act was passed in 1976 that it could be 
said that “[b]riefly put, the law now is back to what Parliament 
intended when it enacted the Act of 1906—but stronger and clearer 
than it was then.” °? The immunities provided by sections 13 and 17 and 
the definition of a trade dispute in section 29 were necessarily more 
detailed and complex than their 1906 counterparts. The recent develop- 
ment of the economic torts meant that by the mid-1970s they were a far 
from fixed quantity so that an adequate system of immunities had to do 
more than confront known torts head on.!° Further, the more detailed 
trade dispute definition was intended to make clear that particular 
categories of dispute were included in order to forestall restrictive 
Judicial construction designed to exclude them. 

Subsequent developments fall into three distinct, though overlapping, 
phases. First it became clear in a series of decisions in 1977-79 that some 
members of the judiciary did not accept the premise on which the golden 
formula theory is based: that there is an area of legitimate industrial 
conflict within which the restraints of the common law should not apply 
and that Parliament had decided that this area embraced basically all 
disputes over industrial matters..While the most obvious way for the 
courts to outflank the legislature is by the development of new liabilities, 
this was not the main focus of the judicial attack, although it did occur.” 
It was rather through imposing new limits on the trade dispute definition 
and the words “in contemplation or furtherance,” coupled with a 
general disregard of the intention behind the clear extension of the 
availability of the immunities to interlocutory proceedings for labour 
injunctions in T.U.L.R.A., s. 17, that the new restraints were fashioned.23 





8 See Simpson and Wood Industrial Relations and the 1971 Act (1973), pp. 148-159. 

® Lord Scarman in N. W.L. Ltd. v. Woods [1979] I.C.R. 867, 886 (H.L.). 

10 Hence the attempt to limit the range of unlawful means and acts for the purposes of 
any tort liability in T.U.L.R.A.,s. 13 (3). 

‘11 e.g. the express provision that a dispute connected’ with trade union recognition was 
a trade dispute, after the doubts cast on whether it fell within the 1906 Act definition by 
Stratford v. Lindley and Torquay v. Cousins. , 

12 e.g. liability for interference with statutory duties in Meade v. Haringey London 
Borough Council [1979] I.C.R. 494 (C.A.) and Associated Newspapers Groups Ltd, v, Wade 
[1979} I.C.R. 664 (C.A.). 

13 See B.B.C. v. Hearn [1977] LC.R. 685 (C:A.) (noted Wedderburn (1978) 41 M.L.R. 
80); Beaverbrook Newspapers Ltd. v. Keys [1978] I.C.R. 582 (C.A.) (Simpson (1978) 41 
M.L.R: 470); Star Sea Transport Corporation v. Slater [1979] 1 Lloyd’s Rep. 26 (C.A.) 
(Doyle (1979) 42 M.L.R. 458); Express Newspapers Ltd. v. MacShane [1979] I.C.R. 210 
(C.A.); United Biscuits (U.K.) Ltd. v. Fall [1979] LR.L.R. 110; Associated Newspapers 
Group Ltd. v. Wade [1979] I.C.R. 664 (C.A.) (Simpson (1979) 42 M.L.R. 701); P.D.B.S. 
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The second phase occurred shortly after the election: of a new 
Conservative Government committed to a new philosophy concerning 
the role of the law in industrial relations in general and in particular in 
industrial conflict. This was the trilogy of House of Lords decisions in 
late 1979 and early 1980, N.W.L., MacShane and Sirs.1* The actual 
decisions in these cases provided clear reinforcement of the golden 
formula theory and could even be seen as the high point in judicial 
recognition of its legitimacy. However, certain observations of the Law 
Lords indicated that, like the lower courts, they found the eo 
tenets on which the theory rests unpalatable. me 

That such views should be expressed at a time when legislation was 
being introduced into Parliament to amend the abstentionist framework 
of the 1974-76 legislation is a remarkable coincidence. Indeed at the 
same time‘as the focus has shifted back to the legislature, the Law Lords 
have remained active. While their decision in Hadmor 1*-bears strong 
Similarities to the earlier triology, in Universe Tankships |" they sup- 
ported the introduction of. liability for economic duress, a ‘relatively 
recent development of the civil law, into industrial conflict. Although 
in that case the parties accepted that this liability would not arise where 
acts were done in contemplation or furtherance of a trade dispute, it 
could potentially outflank the whole system of immunities. That apart, 
a majority of the House of Lords adopted a restrictive construction of 
the trade dispute definition reminiscent of decisions in the lower courts 
in the 1977-79 period. 

-The third phase of the post-T.U:L. R. A. developments has demon- 
strated that the golden formula theory is unacceptable not only to the 
judiciary but also to the Conservative Government. Like the judges, 
this government regards the exclusion of common law liabilities as 
creating a body of anomalous privileges for workers and trade unions. 
Sections 16~18 of the Employment Act 1980 (the 1980 Act) and sections 
14-19 of the Employment Act 1982 (the 1982 Act) therefore reduce the 
extent of these “ privileges.” Unlike the 1971 Act which attempted to 
achieve acceptance for a completely new body of law imposing positive 
regulation on industrial conflict, these provisions have. adapted .the 
golden formula based T.U.L.R.A. framework in order to achieve. an 
arguably more far-reaching transformation of the law. Sections 16 (2) 
(National Carriers) Ltd. v. Filkins [1979] I.R.L.R. 356 (C.A.). For a general review see 
Ewing, ‘The Golden Formula: Some Recent Developments ” (1979) 8 I.L.J. 133 and 
Kerr “In Contemplation or Furtherance of a. Trade Dispute...”* [1979-80] Dublin 
University L. J. 59, 60-74. 

4 N.W.L. Ltd. v. Woods [1979} 1.C.R. 867 (Simpson, (1980) 43 M.L.R. 327); Express 
Newspapers Ltd. v. MacShane [1980] A.C. 672 {incorrectly spelt McShane in most reports; 
noted Wedderburn (1980) 43 M.L.R.-319); Duport Steels Ltd. v. Sirs (1980) 1.C.R. 161. 

15 See Wedderburn (1980) 43 M.L.R. 319, 322 and 325 and Simpson (1980) 43 M.L.R. 
aa a Productions Lid. V. Hamilton [1982] LC.R. il4 (Simpson (1982) 45 M.L.R. 
437). The decision both reinforces the golden formula theory and again indicates judicial 
disquiet at the result in this case. 

_ 17 Universe Tankships of Monrovia tne. x. LTF 11982) LC.R. 262. Academic comment 
so far echoes the debate which followed Rookes v. Barnard (supra, note 5). See Wedderburn 


(1982) 45 M.L.R. 556, cf. Gareth Jones’s rider to Napier’s note on the case [1983] C.L.J. 43, 
47-48. 
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and 17 of the 1980 Act and section 14 of the 1982 Act remove certain 
types of industrial action from the protected area in all circumstances, 
even though the action concerned is industrially motivated: all acts by 
“ unlicensed pickets,” 18 most secondary action 1° and action in support 
of union- or recognition-only practices. After the repeal of T.U.L:R.A. 
section 13 (2) and (3) by section 19 (1) of the 1982 Act and section 17 (8) 
of the 1980 Act respectively, the immunities provided no longer attempt 
to be comprehensive; at the least these repeals leave a large area of 
liability for interference with business by unlawful means unprotected 
by any immunity. Finally, the ‘availability of the immunities which 
remain in T.U.L.R.A., section 13 (1) and (4) is reduced by the narrowing 
of the trade dispute definition in T.U.L.R.A., section 29 by the amend- 
ments made in section 18 of the 1982 Act.2! The detail of these amend- 
ments must now be considered. . 


II THE 1982 AMENDMENTS 


It is generally agreed that there was little difference between the 1906 
and 1974 definitions of a trade dispute, the greater detail of the latter 
merely spelling out what was implicit in:the former.2? While some of the 
1982 amendments have a. precedent in the definition of industrial 
dispute in the 1971 Act, their overall effect is to produce a definition 
which is far more restricted than at any previous time.?2 3 


Subject Matter of a.Trade Dispute : 
Relates Wholly or Mainly to: ._* g | P = # 

Section 18 of the 1982 Act has not formally amended any of para- 
graphs (a)-(g) of T.U.L.R.A., section 29 (1) 24 which set out the issues 
which can be the subject of a trade dispute. It has nevertheless narrowed 
the range of disputes which can fall within the definition. Like the 1906 
definition, section 29 (1) in its original form covered all disputes which 
were “connected with ° any of these issues.. Section 18 (2) (c) has 
substituted “ relates wholly or mainly to ” for “ is connected with.” 
The stated object of this change is to reversé one effect of the decision 
in N. W.L. which was considered to be unsatisfactory primarily because 


18 j.¢, pickets who are not both at the correct place (basically their own place of work) 
and merely attending for the purposes prescribed in T.U.L:R.A., s- 15 as substituted by 
s. 16 (1) of the 1980 Act. See Lewis & Simpson, Striking a Balance? Employment Law after 
the 1980 Act(1981), Chap. 8.“ ; z 

19 See ibid. at pp. 202-209. Me 

20 See Lewis & Simpson, “ Disorganising Industrial Relations: An-Analysis of sections 
2-8 and 10-14 of the Employment Act 1982 ”' (1982) 11 I.L.J. 227, 230-231. ` 

21 The importance of these changes is increased by s. 15 of the 1982 Act which repealed 
the general immunity for trade unions from liability in ‘tort in T.U.L.R.A., s. 14. After 
1982 trade unions have only the same qualified tort immunities as individuals. - 

22 See Simpson, “ ‘ Trade Dispute ’ and ‘ Industrial Dispute ’ in British Labour Law ” 
(1977) 40 M.L.R. 16; Davies & Freedland, Labour Law Text and Materials (1979), pp. 611- 
624; and on the 1906 definition, Wedderburn, The Worker and the Law (2nd ed., 1971), 
pp. 327-337. . . 
~ 23 The original form of the definition in T.U.L.R.A., s. 29 (as amended in 1976) is 
retained for the purposes of the, Industrial Courts Act 1919 and the Employment Protec- 
tion Act 1975 (E.P.A.): 1982 Act, Sched. 3, paras. 10 and 13 (2) (3). l 

24 References below to s. 18 and s. 29 are to s. 18 of the 1982 Act and T.U.L.R.A.,s. 29. 
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it enabled disputes of a predominantly political or personal nature to 
come within the definition.?° 

In so far as the Government’s case rested on the proposition that 
after N.W.L. a dispute qualified if it had any connection with para- 
graphs (a)-(g), however tenuous,”* it probably overstated the effect of 
the decision. Lord Scarman emphasised that a genuine connection was 
required; where the alleged connection was a sham, the dispute would 
fall outside the definition.?’ It is further arguable that before the 1982 
Act was passed, the House of Lords has revised its construction of 
“ connected with ” in Universe Tankships. There a majority held that a 
dispute over payments to the LT.F. welfare fund by the owners of a 
ship flying a flag of convenience was not a trade dispute on the ground 
that it was not sufficiently connected with the terms and conditions of 
employment of seafarers.?® 

Whatever the correct interpretation of “ connected with’’ after 
N.W.L. and Universe Tankships, a major objective of its replacement by 
“ relates wholly or mainly to ” is clearly to exclude disputes where the _ 
primary motive of the actors is political rather than any of the industrial 
issues -in paragraphs (a)-(g) of section 29 (1). Disputes between 
workers or trade unions and the government gua government have 
never been trade disputes.*° It is also generally accepted that where the 
parties to disputes are employers and workers there is not and cannot be 
_ any clear cut line of demarcation between political and industrial 
disputes.*! It therefore follows that any attempt to restrict the trade 
dispute definition so as to exclude disputes with a political element must 
“inevitably restrict many types of industrial action which are 
undoubtedly directed at improving terms and conditions of 
employment.” 32 l 


` 28 Lord Gowrie, H.L.Deb., Vol. 433, col. 283 (July 13, 1982). cf. the alternative 
formulations to this end suggested in the Green Paper Trade Union Immunities, Cmnd. 
$128 (1981), para. 190. Although the definition of industrial dispute in s. 167 (1) of the 
1971 Act provides a precedent for the change, the case law on that definition discloses no 
relevant pointers as to the extent of the limitation involved. 

26 Under Secretary of State for Employment, Mr. Waddington, H.C.Deb., Standing 
_ Committee G, col. 1305 (April 29, 1982). 

27 [1979] ILC.R. 867, 888, where he cited Conway v. Wade; Huntley v. Thornton [1957] 
1 W.L.R. 32! and Lord Pearce in Stratford v. Lindley [1965] A.C. 269, 335 in support of 
this view. See Simpson (1980) 43 M.L.R. 327, 332-333. 

. 28 See Wedderburn (1982) 45 M.L.R. 556, 562. It is not clear whether the decision was 

based on (1) a narrow construction of terms and conditions of employment in s. 29 (1) (a) 
so as to exclude the seafarers’ interest in the I.T.F. welfare fund (which might be incon- 
sistent with the wide construction of s. 29 (1) (a) supported by the Court of Appeal in 
B.B.C. v. Hearn); (2) a more limited construction of “ connected with ” than was adopted 
in N.W.L. (which Lord Diplock’s reference to the Court of Appeal having misconstrued 
part of his opinion in N. W.L., supports [1982] 1.C.R. 262, 278-279); or (3) both (1) and (2). 

28 Under Secretary of State for Employment, Mr. Waddington, H.C.Deb., Standing 
Committee G, col. 1305 (April 29, 1982). 

30 Express Newspapers Ltd. v. Keys [1980] I.R.L.R. 247; Kahn-Freund in Flanders & 
Clegg (eds.), The System of Industrial Relations in Britain (1954), p. 125 and Labour and the 
Law (2nd ed., 1977), p. 242. 

31 Roskill L.J. in Sherard v. A.U.E.W. [1973] I.C.R. 421, 435, quoted with approval in 
Trade Union Immiunities (1981), para. 192; Kahn-Freund op. cit. (1954), pp. 125-127; 
(1977), pp. 242-244; Davies & Freedland, op. cit. at pp. 619-623. 

32 Trade Union Immunities (1981), para. 200. 


July 1983] "A NOT SO GOLDEN FORMULA 469 


The right of workers to use their industrial resources at a political 
level where they consider that action at that level can best serve their 
interests is-a fundamental issue. Thirty years ago Kahn-Freund identi- 
fied it as the weak spot of the golden formula.** As long as the formula 
covered disputes where there was any genuine connection with the 
subject-matter in section 29 (1) (a)-{(g), it could perhaps have survived 
notwithstanding this weakness. By effectively making the courts the 
arbiters of the extent of the political content of disputes, the 1982 Act 
has exposed the weakness to such a degree that given the inevitable 
political context of many modern disputes, the golden formula theory 
must necessarily become untenable. *4 


.Overseas Disputes 


The subject-matter of a trade dispute is further reduced by the 
amendment to section 29 (3) concerning overseas disputes. Section 29 (3) 
was an attempt to make clear what had been uncertain under the 1906 


' - definition: that “‘[t]here is a trade dispute even though it relates to 


matters occurring outside Great Britain,” and therefore action in 
Britain in contemplation or furtherance of such a dispute could still 
enjoy the immunities. However, between 1974 and 1976, when the 
Amendment Act was passed, this assertion was limited by a qualification 
which section 18 (4) has substantially reintroduced: 


“so long as the person or persons whose actions inside the United 
Kingdom * are said to be in:contemplation or furtherance of a 
trade dispute relating to matters occurring outside the United 
Kingdom are likely to be affected in respect of one or more of the 
matters specified in subsection (1) of this section by the outcome 

of the dispute. - | 


Section 29 (3) had a dual purpose. First, it recognised that business 
enterprise is no longer confined within national frontiers. The growth of 
multinational and transnational corporations had made it unrealistic to 
limit the legitimacy of industrial action by reference to whether acts of 
employers giving rise to disputes occurred inside or outside Britain. 
While the then Conservative opposition were prepared to concede this, 
at least where the same employer employed workers in different 
countries,** they did not support the second purpose behind the 
subsection: “‘ recognition that trade unionism transcends national 
frontiers.” 3” In its post-1976 form, section 29 (3) clearly did recognise 


33 Op. cit. (1954), p. 127 where he acknowledged that it might “ be possible 10 carry on 
with the present law for many years to come. = 

34 Cf. Lord Wedderburn’s view that “ The division between trade dispute and beyond 
—political and other disputes—has to be found in a society and where it is found should 
reflect a point of consensus, because if that is lacking, then the division will not be accep- 
ted.” H.L.Deb., Vol. 433, col. 287 (July 13, 1982). 

35 The only difference between the 1974-76 and 1982 wording i is that the latter refers to 
“ the United Kingdom ” throughout rather than ‘* Great Britain.” It is presumably clear 
that disputes relating to matters in Northern Ireland can be trade disputes. 

€ See Mr. Tugendhat H.C.Deb., Vol. 876, col. 1643 (July 11, 1974). “ 

37 The Minister of State for Employment, Mr. Booth, H. C., Standing Committee 

E, col. 768 (June 25, 1974). 
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the validity of sympathetic action in support of workers outside Britain. 
Kahn-Freund described the qualifying words of 1974-76 as a denial of 
international solidarity 88 and the present government admitted that 
their reintroduction was intended to have this effect.*° 

Moreover it is doubtful if the curious wording of the amendment still 
enables the immunities to be claimed where industrial action is organised 
because of steps taken outside the United Kingdom by a multinational 
or transnational employer which employs workers in this country.*° 
As amended, section 29 (3) now requires those whose acts in the United 
Kingdom are said.to be in contemplation or furtherance of the dispute 
to be affected in respect of one of the matters specified in section 29 (1). 
The persons making this claim will be those seeking immunity from tort 
liability under T.U.L.R.A., s. 13, most commonly trade union officials. 
If they are full-time officers it would be unlikely that they—as distinct 
from the workers they represent—would be affected in respect of the 
matters set out in section 29 (1). An attempt to modify the 1982 amend- 
ment to make it clear that overseas disputes qualified where those likely 
to be so affected were the workers taking industrial action in the 
United Kingdom was rejected on the ground that the wording of section 
18 (4) already meant this." At the very least this is open to doubt.” 


Persons Concerned With a Trade Dispute | 


The persons concerned in a trade dispute fall into two categories: 
the parties to the dispute and the persons whose “ rights,” etc., form 
the subject-matter of the dispute. The latter are also frequently parties 
to the dispute. But this is not necessarily so and up to 1982 it was clear 
that it was not required before a dispute could qualify as a trade dispute. 
The 1906 definition covered disputes connected with the employment, 
etc., of any person. The original 1974 definition covered disputes con- 
nected with any of the matters in paragraphs (a)-(g) of section 29 (1), 
most of which are concerned with aspects of the employment rights of 
workers 43: section 29 (6) provided that “ worker in relation to a dispute 
to which an employer is party includes any worker even if not employed 
by that employer.”’ 

Section 18 (6) has replaced this part of section 29 (6) with a definition 
confined to workers (or in some circumstances former workers) 





38 Op. cit. (1977), p. 250. Sa 
39 Atleast as far as industrial action is concerned, see Lord Gowrie H.L.Deb., Vol. 433, 
col. 293 (July 13, 1982). i 

40 The classic example is action taken by Ford workers in the U.K. in response to 
steps taken by Ford at one of their plants in another European country. But the point may 
arise in other situations, e.g. action taken by Equity to protect the interests of its members 
employed outside the U.K. could well fail to meet the qualification in s. 29 (3) as amended, 
since no one other than those members might be affected at all. . i 

41 H.L.Deb., Vol. 433, cols. 283-286 (July 13, 1982). 

42 Cf. Lord Alport’s description of the 1974-76 wording as “ just the sort of provision 
to render legislation in regard to industrial relations and trade union matters in general 
ineffective because it cannot be and is not applied in practice.” H.L.Deb., Vol. 353, col. 
1625 (July 23, 1974). : 

43 On the general definition of worker in T.U.L.R.A., s. 30 see Simpson (1977) 40 
M.L.R. 16, 23-24. ‘ 
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employed by the employer party to the dispute. This appears to have 
narrowed the trade dispute definition considerably. It may now cover 
disputes (between workers. and their own employer 44) which relate 
wholly or mainly to one of the issues listed in section 29 (1) (a)-(g) only 
if they concern the workers party to the trade dispute, or possibly other 
workers employed by the same employer. This-is the intended effect of 
the change; what is now section 18 (6) was amended to its present form 
with this purpose in mind. But the matter is not free from doubt. 
The substituted definition is of “ worker in relation to a dispute with an 
employer.” In order to give this qualification some meaning the defini- 
tion could be construed to be applicable only for the purpose of deter- 
mining whether the dispute has the right parties.“ If it does limit 
paragraphs (a)-(g) of section 29 (1) as well, then its significance cannot 
be overemphasised. Disputes between workers and their employer over 
industrial relations issues affecting workers elsewhere; e.g. the non- 
recognition of a trade union will no longer be trade disputes even if those 
workers are employed by an associated employer. Any action taken in 
support .of other workers can only be in furtherance of a dispute 
between those workers and'their employer. It will then be secondary 
action which most probably loses the immunity in T.U.L.R.A., s. 13 (1) 
under section 17-of the 1980 Act. This is but one demonstration of the 
Government’s view that the only legitimate disputes are those where 
workers are pursuing their own self-interest. . 


Parties:to the Dispute 


It is only legitimate for workers to pursue their self-interest where it 
gives rise to a dispute with their own employer. This is the policy behind 
the amendments to the opening words of section 29 (1) which identify 
the parties to a trade dispute. Section 18 (2) (a) substitutes “ workers _ 
and their own employer” for “ employers and workers ’’; section 
18 (2) (b) deletes “ workers and workers.” | 


Workers and Workers oS g i i 

The removal of worker-worker disputes from the definition was 
recommended by a minority of the Donovan Commission in order to 
exclude demarcation disputes in which the employer was neutral. The 
majority opposed the change on the grounds that the employer was not, 
necessarily neutral, it would not help to solve demarcation disputés and 


44 After the amendment in s. 18 (2) (a), see below. I 

45 H.C. Standing Committee G, cols. 1318-1319 (April 29, 1982), confirmed H.L.Deb., 
Vol. 434, cols. 609-613 (August 2, 1982), where the matter was discussed only with 
reference to para. (a) of s: 29 (1). But if it applies to paras. (a){g) of s. 29 (1) at all, the 
definition of worker substituted by s. 18 (6) must apply equally to the express references to 
workers in paras. (b), (c), (e) and (g), and also arguably to paras. “ (d) matters of disci- 
pline ” and ‘‘(/) facilities for officials of trade unions ” so that these are only covered 
where they concern workers employed by an employer party to the dispute. 

48 Cf. the original definition of worker in s. 29 (6) which only applied “ in relation to a 
dispute to which an employer is party.” This.seemed to be the 1974 equivalent to the 
definition of workmen in s. 5 (3) of the 1906 Act, which was only relevant to the question 
whether or not the dispute had the right parties: ‘* all persons employed in trade or industry 
whether or not in the employment of the employer with whom a trade dispute arises.” 
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that their incidence was not great enough to ‘justify it.4’ All these 
points remain valid. Indeed the experience of the 1971 Act, which 
excluded worker-worker disputes from its definition of an industrial 
dispute, demonstrated that whether or not employers were party to 
disputes over such issues was very much a question of impression. The 
leading case of Cory Lighterage Ltd. v. T.G.W.U.*® concerned a dispute 
which arose when one of the lightermen employed by the plaintiff 
employers allowed his union membership to lapse and the other lighter- 
men then refused to work with him. The employers therefore suspended 
him on full pay. While Brightman J. held that they were party to this 
dispute, the Court of Appeal found that they were not, while noting 
minor variations on the facts which would have made them a party. 

However, the change made by the 1982 Act may well be academic, 
since section 17 of the 1980 Act effectively removed worker-worker 
disputes from the definition anyway. It did this by defining secondary 
action—which effectively loses the immunities in T.U.L.R.A., s. 13 ()— 
in such a way as to include all worker-worker disputes. The Govern- 
ment’s intention then was to remove the immunities from disputes in 
which employers were innocent bystanders; it argued that where 
employers were involved, action in contemplation or furtherance of the 
dispute could still qualify for the protection of T.U.L.R.A., s. 13. 
Section 18 (2) (b) merely formalises this position. Its effect is to open up 
yet another area to judicial discretion, this time to decide whether and 
when employers are party to disputes. Cases such as Cory and Stratford 
v. Lindley suggest that involvement alone is probably not enough to 
make employers parties. The 1980-82 change therefore encourages 
employers to do everything possible to maintain an appearance of 
neutrality in demarcation, union membership and inter-union recogni- 
tion disputes in order to prevent them from being trade disputes. 


Workers and Their Employer 

A more far-reaching change is made by the narrowing of the employer- 
worker disputes which qualify to those between workers and their own 
employer." The definition of worker substituted in section 29 (6) by 
section 18 (6) extends this to include disputes between an employer and 
workers who have ceased to be employed by him where either their 
employment was terminated in connection with the dispute or the 
termination was one of the circumstances giving rise to the dispute. 
Thus a dispute between an employer and his former workers over their 
dismissal is still a trade dispute." 

The Government considered this to be the most important of the 
amendments they were making to the definition. It is apparently based 
ea aa a cr a SETA TL A SS 

47 Donovan Report, para. 820. 

48 [1973] I.C.R. 197 and 339. 

48 See Lewis and Simpson op. cit. (1981), p. 190. i 

50 5, 18 (3) makes a consequential amendment to s. 29 (2) which treats certain disputes 
between government ministers and workers as disputes between workers and (now) their 
employers. See Davies & Freedland, op. cit. at p. 620. 


There may well, though, be scope for argument as to whether employment was 
terminated “ in connection with ” a dispute. 
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on the belief that “industrial relations and industrial action are 
fundamentally about what goes on at the work place ’’—and only about 
this. The change therefore excludes disputes between workers and 
employers whose activities may affect their jobs even though he does 
not employ them.’? But there are many problems. A fundamental point 
is that the legal personality of an employer can often in practice °4 be 
varied at the whim of those in control of the business enterprise. 
Examite Ltd. v. Whitaker ® sheds some light on this issue. There the 
employer whose dismissal of certain workers had given rise to the 
dispute ceased to function and a new front company, the plaintiffs, was 
created to carry on the business. Lord Denning M.R. was prepared to 
“ pierce the veil ’’ to discover the original employer behind the corporate 
` facade; the dispute thus had the correct parties—even for the purposes 
of the 1982 definition. But it is notorious that cases when the courts will 
be prepared to pierce the corporate veil cannot be confidently predicted.™® 
The Government was made aware of this problem in Parliament but its 
only response was to assert that it did not consider that reorganisation 
of businesses to take advantage of the definition was a serious 
possibility.*’ 

Uncertainty also surrounds action taken on an industry-wide basis. 
When can it be said that there are disputes between the workers and 
each of their employers? As already noted the existence of a single 
trade dispute is not sufficient because although all the action could be 
in furtherance of this dispute most of it would be secondary action 
effectively deprived of the immunities by section 17 of the 1980 Act. 
Further problems could arise in areas such as entertainment where 
short-term contracts are common. Blacking an employer until he met 
his obligations to workers previously employed by him might be in 
furtherance of a trade dispute between the employer and those workers, 
since disputes between workers and their former employers can still be 
trade disputes. But how long can a trade dispute last ? Could it continue 
after the workers concerned had moved on to other engagements, 
which they might well expect to do anyway in the ordinary course of 
events? 58 Again a major consequence of the amendment is to widen 
the scope of judicial discretion. 

There is no doubt that the new formulation further reduces the 
prospects for the International Transport Workers Federation (I.T.F.) 


52 Lord Gowrie, H.L.Deb., Vol. 433, cols. 277 and 293 (the passage quoted) (July 13, 
1982). 

53 e.g, Health Computing Ltd. v. Meek [1981] I.C.R. 24. 

54 Though not, subject to the Transfer of Undertakings (Protection of Employment) 
Regulations (S.I. 1981 No. 1794), reg. 5, as a matter of law without the employee’s consent; 
Nokes v. Doncaster Amalgamated Collieries Ltd. [1940] A.C. 1014. 

55 [1977] I.R.L.R. 312 (C.A.). See Wedderburn (1978) 41 M.L.R. 80. 

58 See Gower, Modern Company Law (4th ed., 1979), Chap. 6. 

57 See Lord Glenarthur, H.L.Deb., Vol. 434, col. 602 (August 2, 1982). Thus even an 
amendment to add associated employers to the potential parties was rejected, ibid. cols. 
598-604. . 

58 Cf. Steward v. A.U.E.W. (Engineering Section) [1973] I.C.R. 128 (N.LR.C.) where it 
was held that action taken after a dispute had ended was too late in time to be in further- 
ance of it. ; 
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to take any action against ships flying flags of convenience while 
remaining within the limits of legality. This is intentional. In the 
Government’s view it is not in Britain’s interest to be one of the few 
places in the world where such I.T.F. action is lawful because of the risk 
to trade and jobs if only “ high cost shipping ” is prepared to come to 
British ports." Already severely restricted by section 17 of the 1980 
Act,®° most of the 1982 Act’s amendments to the trade dispute definition 
have a fateful significance for this union. First, the disputes may well 
not relate wholly or mainly to any of the issues in section 29 (1) because 
they are held to be primarily motivated by a political campaign to get 
rid of flags of convenience." Secondly, in some cases the dispute could 
be excluded on the ground that it relates to matters occurring outside 
the United Kingdom and does not satisfy ‘the qualifying condition 
added to section 29 (3).®2 Thirdly, in those disputes where the L.T.F. is 
not supported by the crew of the ship concerned,!? there will be no 
trade dispute because there is no dispute between workers and their own 
employer. Finally the I.T.F. may lack locus standi as a party to a trade 
dispute after the repeal of section 29 (4) by section 18 (5). 


Trade Unions as Parties 


Section 29 (4) provided that “ [a] dispute to which a trade union or 
employers’ association is a party shall be treated... as a dispute to 
which workers or. . . employers are parties.’ No such provision was 
made in the 1906 definition but as the Donovan Report acknowledged,*4 
in practice trade unions and employers’ associations could be parties 
to a trade dispute. Although this was only in a representative capacity, 
they could initiate disputes without referring back to their members.® 
Lord Diplock’s assertion in N. W.L. that because of section 29 (4) the 
1974 definition was wider than that of 1906 is largely erroneous.® But it 
is indicative of the attitude the courts are likely to take now that section 
29 (4) has been repealed. In all the cases concerning the I.T.F. between 
1974 and 1982, the presence of section 29 (4) was sufficient to obviate 


59 See Lord Gowrie, H.L.Deb., Vol. 433, cols. 293-294 (July 13, 1982). On whether 
Britain was—before the 1980 and 1982 Acts—one of the few places in the world where the 
1.T.F. action was lawful, cf. Lord McCarthy, H.L.Deb., Vol. 434, col. 608 (August 2, 1982). 

60 Marina Shipping.Ltd. v. Laughton [1982] 1.C.R. 215 (C.A.). See Wedderburn (1982) 
45 M.L.R. 321; Merkur Island Shipping Corporation v. Laughton [1983] 2 W.L.R. 778 
(H.L.). 

61 Adopting the approach in Star Sea Transport Corporation v. Slater [1979] 1 Lloyd’s 


Re 

by Whether the persons whose actions in the U.K. are said to be in contemplation or 
furtherance of the dispute are the I.T.F. and its officials, or port workers who respond to 
its calls for assistance, they are not likely to be affected in respect of any of the matters in 
s. 29 (1). 

63 Asin Star Sea Transport Corporation v. Slater [1979] 1 Lloyd’s Rep.'26 and N. W.L. 
Ltd. v. Woods [1979] I.C.R. 867. Cf. Camellia Tanker Ltd. S.A. v. I.T.F. [1976] 1.C.R. 
274 (C.A.). 

64 Para. 822. ° 

65 N.A.L.G.O. v. Bolton Corporation [1943] A.C. 166, 189, per Lord Wright; R. v. 
National Arbitration Tribunal, ex p. Keable Press Ltd. [1943] 2 All E.R. 633; Beetham v. 
Trinidad Cement Ltd. [1960] A.C. 132 (P.C.). Cf. the position in Ireland, where the 1906 
definition is still in force, see Kerr, op. cit. at pp. 74-76. 

68 [1979] I.C.R. 867, 877. 
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argument over whether there was a dispute with the necessary parties.°’ 
While its repeal does not preclude trade unions and employers’ associa- 
tions from being parties to trade disputes, it does give rise to the 
“ ludicrous ” 88 possibility that a trade union cannot raise a dispute 
with an employer but must wait for a dispute between workers and their 
own employer to arise. If this does prove to be the case then a trade 
union will be legally inhibited from fulfilling its role of looking after the 
interests of all its members by taking the initiative where it regards it as 
in their interests taken as a whole, to do so. 


Limitations: In Contemplation or Furtherance 


It is expressly provided in section 18 (7) that the amendments made by 
section 18 do not affect the question whether an act done by anyone, 
party to the dispute or not, is done in contemplation or furtherance of it. 
The proper construction of “ in contemplation or furtherance ’’ must 
therefore remain that of the majority of the House of Lords in MacShane. 
This is, that providing there is an existing or imminent dispute, a 
person acts in contemplation or furtherance of it if he honestly and 
genuinely believes that his acts will further the interests of one of the 
parties to the dispute." However, some of the limitations read into 
these words in the judgments of the Court of Appeal in the 1977-79 
period have been incorporated into the gateways to legality for certain 
secondary action in section 17 (3) and (4) of the 1980 Act.” This and the 
contraction of the trade dispute definition by the amendments made in 
section 18 (2)-(6) mean that the introduction of further limits on the 
application, of the formula was unnecessary. Given the effective re- 
introduction of the predominant purpose test on the existence of a trade 
dispute, the requirement of an honest and genuine belief that acts will 
further the interests of one of the parties provides ample scope for 
judicial restriction of the availability of the immunities in circumstances 
where they do not consider the union or individuals claiming the 
immunities to be deserving of them.” 


III CONCLUSION 


The 1982 amendments to the trade dispute definition are part of a body 
of changes in labour law and indeed wider aspects of government 
policies which reflect certain underlying themes, some of which run 
directly counter to basic principles of trade unionism. By the repeal of 


87 See, e.g. Camellia Tanker Ltd. S.A. v. I.T.F. [1976] I.C.R. 274, 282-283, per Temple- 


man J. 

68 Tbid. at p. 283. 

69 For a full exposition see Wedderburn (1980) 43 M.L.R. 319, 321-323. Cf. Kerr, 
op. cit. at pp. 71-73 who describes the support of Lords Keith and Scarman for this 
subjective test as equivocal. 

70 See Lewis and Simpson, op. cit. (1981), pp. 194-195 and Wedderburn, “ Secondary 
Action and Gateways to Legality: A Note ” (1981) 10 I.L.J. 113. 

1 e.g. in Norbrook Laboratories Ltd. v. King [1982] I.R.L.R. 456, Murray J. in the 
Northern Ireland High Court held that an honest belief could not be established by a 
person who failed to give evidence, at least where the plaintiff argued that the defendant 
lacked the required intention. See Simpson [1982] Dublin University L.J. 124. 
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Schedule 11 to the E.P.A.” and rescission of the Fair Wages Resolu- 
tion 7? the Government indicated that it did not accept the long- 
established principle that employers should be protected against under- 
cutting and workers against exploitation by businesses paying workers 
below the going rate for the job established by collective bargaining. 
Similarly the 1980 and 1982 amendments to the legal framework for 
industrial conflict deny the basic right of workers and trade unions to 
act in support of each other’s interests. Protection against common law 
restraints on secondary or purely sympathetic action has been removed; 
solidarity now stands legally condemned. Self-interest may still be 
pursued but basically only through action by workers against their own 
employer whether or not this can be effective by itself. If it has a wider 
impact, as of necessity it must in many circumstances, even this risks 
losing the immunities. 

“ In contemplation or furtherance of a trade dispute ° remains as a 
formula, but it is no longer a golden one. The essential foundations of 
the golden formula theory have now all been underminded: the range 
of common law liabilities is unclear and open-ended; the statutory 
immunities against them in what is left of T.U.L.R.A., s. 13 are now 
incomplete; and the definition of a trade dispute has an indeterminate 
ambit which does not extend to all industrial matters and of necessity is 
surrounded by a penumbra of uncertainty because of the degree of 
judicial discretion that will have to be exercised to determine whether 
_ particular disputes come within it. Increasing judicial discretion 
is one of the themes of the 1980 and 1982 Acts. Moreover it will 
almost invariably have to be exercised in interlocutory proceedings 
the unsatisfactory nature of which has often been commented 
on.** 

This factor alone indicates the extent of the task which would con- 
front any government disposed to reverse the changes of the post-1979 
era and restore some sort of liberal framework for industrial conflict. 
What is clear is that the shifting ground of the liabilities and the reluc- 
tance of the judiciary to accept the golden formula theory mean that 
any attempt to return to 1906 “ stronger and clearer ’’ than even 1974- 
76, will be inadequate. The developments over the last decade as a 
whole, in the courts, in Parliament and arguably even in the general 
attitudes towards the role of trade unions in society, mean that a 
fundamental reappraisal of the issues involved will be essential if the 
foundations for a more lasting legal structure are to be laid. While the 
1980 and 1982 Acts by their distortion of the golden formula have 


72 By s. 19 of the 1980 Act. N.B. also that section’s repeal of the “ recognition proce- 
dure ” in E.P.A., ss. 11-16 and the Road Haulage Wages Act 1938 (see Lewis and Simpson, 
op. cit. (1981), pp. 140-152) and the outlawing of union—and recognition—only practices 
by ss. 12-14 of the 1982 Act (see Lewis and Simpson, op. cit. (1982) at pp. 227-233) which 
are other aspects of the same policy. 

73 With effect from September 21, 1983. H.C.Deb., Vol. 34, cols. 499-575 (December 
16, 1982). , 

74 See, inter alia, Ewing, “ Industrial Action: Another Step in the ‘ Right’ Direction ” 
(1982) 11 I.L.J. 209, 216-218; Wedderburn (1982) 45 M.L.R. 321, 321~322 and Doyle 
(1979) 42 M.L.R. 459, 460-462. 
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created an inconsistent and indefensible body of law, merely to reverse 
their effects, should the opportunity arise, would be an incomplete 
response. | 


Bos SIMPSON.* 


* LL.M. Lecturer in Law, London School of Economics and Political Science. I am 
grateful to Roy Lewis and Bill Wedderburn for helpful comments. 


LEGISLATION 


ADMINISTRATION OF JUSTICE ACT 1982, SECTION 4 (2): 
A LESSON IN How Not To REFORM THE LAW 


No matter how desirable it might be thought that the tort system of 
compensating for personal injuries should be abolished, it is still 
important that interim refashioning of the law of damages for personal 
injuries be well done. Perhaps the most notable feature of both the law 
of damages itself and of suggestions and attempts to reform it is an 
apparent lack of any real appreciation on the part of judges and law 
reformers of the desirability of discovering, or if they do not exist, 
creating, coherent general principles which might govern entitlement to 
damages for personal injuries. Section 4 (2) of the Administration of 
Justice Act provides an excellent example. It says that after a person’s 
death no surviving claim for the benefit of his estate may include “ any 
damages for loss of income after that person’s death.” 

In order to appreciate the shortcomings of this terse provision it is 
necessary to understand what prompted the change in the law which it 
effects. In 1962 in Oliver v. Ashman} the Court of Appeal held that in 
an action by a live plaintiff for personal injuries, damages for future loss 
of earnings were to be calculated on the basis of the plaintiff’s post- 
accident life expectancy. If one of the results of the accident was to 
reduce his life expectancy in such a way as to shorten his expected 
working life he was not to be awarded damages for the loss of amounts 
he would have earned in those “‘ lost ”? working years had his productive 
working life not been shortened. The unfortunate effect of this rule, 
which led to its rejection by the House of Lords in 1980 in Pickett v. 
British Rail Engineering Ltd.2 was produced by its interaction with the 
assumed rule that if an injured plaintiff brought a successful action 
during his lifetime, his dependants could not, after his death, bring an 
action under the Fatal Accidents Act 1976 for “ loss of dependency ”’ 
because it could not be said of the deceased that if he had lived he would 
have been able to bring an action in respect of his injuries—his right of 
action, having been exercised, was exhausted at the date of his death 
and so could not satisfy the statutory precondition of the dependants’ 
claim. 

The decision in Pickett contained within itself the seed of the technical 
difficulties which it produced. The theoretical basis for awarding 
- damages for “loss of earnings in the lost years’’ is what might be 
called the “ objective loss ’’ theory of damages: if the victim had not 
been injured his life would not have been shortened and he would not 
have suffered a loss of earnings. Neither the fact that the victim would 
not, by definition, be alive during the lost years to earn or spend his 
earnings, nor the fact that in a real sense the victim does not “ need ” 





1 [1962] 2 Q.B. 210(C.A.). 
2 [1980} A.C. 136 (H.L,). 
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damages for loss of earnings in those years, reduces the reality of his 
loss.’ The situation is»parallel with that of Lim Poh Choo,? who had 
“ no use ? for her substantial damages for loss of earnings (assuming 
that she had been reduced to a human vegetable) because she was 
awarded adequate damages for the cost of caring for her for the rest of 
her life; this fact did not disentitle her from an award for her real loss of 
earnings in her twilight, if not lost, years. On the other hand, the func- 
tional justification for the decision in Pickett was that if such damages 
were not awarded, the surviving victim with a shortened working life 
would not be able to provide for any dependants, a matter of the 
greatest importance since they could not bring a separate claim for their 
own loss of dependency. 

The tension between these two strands of reasoning’ in Pickett 
rendered the courts impotent to deal with the complications produced 
by it. In two situations the rule in Pickett generated what was perceived 
to be a windfall for the undeserving and an excess burden of liability on 
the defendant. If a living plaintiff recovered damages for loss of earnings 
in the lost years but chose in his will to benefit parties other than his 
dependants, the situation, so far as the dependants were concerned, 
could be redeemed by an application under: the Inheritance (Family 
and Dependants) Act 1975. But if the plaintiff died before trial and the 
action was brought or continued by his estate, there would be nothing 
to stop the. dependants also bringing an action under the Fatal Accidents 
Act 1976. If the dependants were also the beneficiaries under the victim’s 
will, any damages recovered by the estate for future loss of earnings 
would fall to.be set off against the damages awarded under the Fatal 
Accidents Act.* But if the dependants were not the beneficiaries nothing 
would fall to be set off (and if the dependants were included within the 
beneficiaries of the will, only partial set-off would operate); the defen- 
dant would then be faced with having to pay both.damages to the estate 
for loss of earnings in the lost years and-damages to the dependants for 
loss of dependency. The non-dependent beneficiaries.. under’ the 
deceased’s will would receive a.windfall in the form of damages for the 
lost years which were primarily designed to provide support for depen- 
dants. But, of course, it could be argued that i in terms of the objecuve 
loss theory, there was no windfall. 

The other windfall situation arose in Gammell v. Wilson. There the. 
claimants under the Fatal Accidents Act were the deceased young 
person’s parents; they also stood to benefit from his estate. In such a case 
damages awarded to the estate for loss of earnings in the lost years are 
likely to be very much larger than damages for loss of dependency. 
The effect of the set-off rule is that if the amount to be set off is greater 
than the amount against which it is to be set off, the plaintiff is entitled 
to the larger amount.® Thus the parents in a case like Gammell could be 
S—_—<$—<—— rv 


3 Lim Poh Choo v. Camden & Islington A.H.A. [1980] A.C. 174 (H.L.). 

4 This rule has now been abolished by the Administration of Justice Act 1982 by 
amendment of s. 4 of the Fatal Accidents Act 1976. 

5 [1982] A.C. 27 (H.L.). 

8 This was capable.of producing the remarkable sli that where the dependants were 
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awarded an amount of damages far greater than they “ needed,” 
“ need ”? being defined in terms of loss of dependency claimable in the 
Fatal Accidents claim. In this case, too, damages for the deceased’s 
objective loss do not perform the function of providing for the support 
of dependants. In Gammell v. Wilson it was held that the statutory 
provision for the survival of actions (section 1 of the Law Reform 
(Miscellaneous Provisions) Act 1934) could not be interpreted so as to 
prevent the head of damages for loss of earnings in the lost years 
surviving to the estate of the deceased. Both the Law Commission 7 
and the Pearson Royal,Commission £ had recommended the enactment 
of such a rule as a means of eliminating cases of windfall of the types 
described above. It is this recommendation which is ‘given force in 
section 4 (2) of the Administration of Justice Act 1982. 

- This provision can be criticised on a number of grounds. In the first 
place, the reform shows a very selective concern with the problem of 
windfall. Non-dependant relatives in cases of surviving -victims like 
Lim Poh Choo are left with their considerable gains. The potential 
windfall effect of the rule that damages for loss of amenities can be 
awarded to an unconscious plaintiff is also left.untouched. Both of these 
windfalls are produced by an over-strict adherence to the objective loss 
theory of damages; and yet it is clear from Pickett itself that the courts 
are not deaf to arguments about the function of damages awards. In 
Croke v. Wiseman ® the Court of Appeal held that in cases where an 
injured child has no dependants and, by reason of the seriousness of his 
injuries, will never or is unlikely ever to have any dependants, damages 
for loss of earnings ought not to include an amount for the hypothetical 
support of ‘dependants during the lost years. In such a case the only 
function, it seems, of the award of damages for future loss of earnings 
is to make up for any undercompensation for the cost of care during the 
years when the injured plaintiff is expected to survive.!° This gets close 
to Lord Denning’s more straightfoward needs-based approach: all that 
should be awarded to an injured plaintiff is what he and his dependants 
need for their reasonable support. The majority are prevented from 
taking this final step by adherence to the. House of Lords-endorsed 
objective loss approach. - 4 

A second criticism is this: although problems caused by. victims who 
choose to benefit'in their will persons not entitled to sue under the 
Fatal Accidents Act have now been ironed out, nothing has been done 
to deal with the case (thankfully rare, perhaps) of-the surviving victim 
with a shortened life who squanders the damages intended for the 
support of his dependants after his death or gives them away during his 
lifetime to non-dependants. Once again, there is a conflict of principles 
here: in this case the principle that the law is not concerned with what a 
plaintiff does with his damages and the principle that damages for loss 


also the beneficiaries under the will they could recover more by bringing two actions—a 
survival action and an action under the Fatal Accidents Act—than they could recover in 
either action brought separately: Harris v. Empress Motors Ltd [1983] 1 W.L.R. 65 
(Q.B.D.); Benson v. Biggs Wall & Co. Ltd. [1983] 1 W.L.R. 72 (Q.B.D.). 
? Law Com. No. 56, Draft Bill, cl. 16 (3). 8 Cmnd. 7054, Vol. I, paras. 433-437. 
9 [1982] 1 W.L.R. 71 (C.A.). - - 10 Jbid. at pp. 82-83; per Griffith L.J. 
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of earnings are designed in part to provide support for dependants. 
From this perspective, a better solution would be to reinstate the rule in 
Oliver v. Ashman and abolish the rule that dependants cannot sue under 
the Fatal Accidents Act if the deceased sued before he died. An even 
better solution would, of course,, be some system of periodical pay- 
ments. On the death of the victim the payments could be transferred to 
his dependants." 

The most surprising sharicomink of section 4 (2) arises out of the 
assumption which apparently underlies it that the death of a tortiously 
injured person will always result from the tort; or, in other words, that 
whenever his estate has an action in respect of his personal injuries, his 
dependants will also have an action under the Fatal Accidents Act. 
But suppose that a person’s earning capacity is tortiously reduced and 
then, before the trial of the action, he dies through some independent 
non-tortious cause, for example he is non-tortiously killed. If the tort 
reduced his working life expectancy then section 4 (2) of the 1982 Act 
will prevent his estate recovering damages for loss of earnings for the 
lost years; yet his dependants will not be able to bring an action under 
the Fatal Accidents Act because his death was not tortiously caused. 
In short, Parliament has abolished damages for the lost years in all 
claims by estates, even those in which the dependants have no other 
claim for the loss of their dependency during those years.!* Can this 
result possibly have been intended? Suppose, alternatively, that the 
tort did not reduce the victim’s working life expectancy but that, before 
recovering damages, he dies prematurely through an independent non- 
tortious cause. Can his estate recover damages for loss of earnings for 
the period after his death? Section 4 (2) provides that damages awarded 
in a survival action shall not include “ any damages for loss of income 
in respect of any period after. that person’s death.” In its terms the 
provision seems to rule out recovery of damages for lost earnings in the 
years when, but for the victim’s non-tortious death, he would have 
remained alive. The difference between this and the first case is that 
because in this case the tort did not reduce the victim’s life expectancy 
his cause of action is not one for loss of earnings in the lost years in the 
sense that this phrase applies to the facts of Pickett. So there may be 
room for an argument that what survives to the estate is a right to 
claim damages in respect of a life undiminished by the tort and that this 
right is not caught by the new provision. But this argument, in addition 
to its prima facie implausibility, would be difficult to reconcile with the 
House of Lords’ attitude to vicissitudes displayed in Jobling v. Associa- 
ted Dairies Ltd., namely that events relevant to the assessment of 
damages which occur before the trial must be taken into account in that 
assessment. 

It would seem, therefore, that in both of these cases the dependants 
are left largely unprovided for by the 1982 legislative changes to the 

od See Cmnd. 7054, Vol. I, paras. 593-594, 629; J. G. Fleming (1969) 19 U. of Tor.L.J. 
2 


310. 
12 Cf. Lord Wilberforce’s discussion of ‘* culpable ” and “ non-culpable ”’ supervening 
vicissitudes in Jobling v. Associated Dairies Ltd. [1982] A.C. 794, 802G-H. 3 Ibid. 


M.L.R.—4(1) 


482 THE MODERN LAW REVIEW [Vol. 46 


common law. How could such a result have come about? A plausible 
suggestion is that it is the result of a failure on the part of law reformers 
to attend to principles and policies relevant to the law of damages. The 
law of damages is itself rather light on principles and this lack is made 
worse by reformers’ concentration on removing technical blemishes 
rather than attempting to set the law on a sound theoretical basis. 
Instead of just asking how double recovery and windfalls could be 
eliminated from one corner of the law, the existing rules should have 
been examined in the light of their function (that is, of providing 
for dependants), a consideration of which led in the first place to 
the use of the words “ double recovery ” and “ windfall.” The simple 
restitutio in integrum formula is no longer adequate either to explain the 
law or to guide its future. The time has come to consider explicitly the 
relationship between compensating for losses and providing for needs, 
for there can be no doubt that both of these principles play an important 
part in the present law. 

The concept of “ needs ” embedded i in the common law of damages 
is neither a'straightforward nor a unitary one. In one sense the approach 
of the House of Lords in Jobling v. Associated Dairies 14 is needs-based. 
In that case Lord Wilberforce in particular cast the common law of 
damages in the role of a residual mechanism for topping up the plaintiff’s 
compensation. His total entitlement is measured by his pre-trial position, 
but his entitlement in tort is measured by the extent to which amounts 
received by him from certain other sources fail to restore him to that 
position. On this view of the aim of offsetting collateral benefits, tort 
serves only to provide whatever additional amounts the plaintiff needs 
' to restore his global financial position to its pre-trial level. In this case 
the House of Lords seems to have had chiefly in mind collateral 
benefits provided by the State, and it is not clear what relevance, if any, 
the approach has to the offsetting of the proceeds of insurance policies 
or of charitable gifts. But even given this uncertainty, the case does 
represent an important conceptual development in the law of damages. 

A second meaning of the word “‘ need ” emerges in the cases estab- 
lishing the right to recover the value of gratuitous services rendered to 
the plaintiff 15 and the value of housekeeping services which the plaintiff 
can no longer perform.'* In the former case it has been made clear that 
the award is made because a need for services has been generated by the 
defendant’s act. In the latter case the idea seems to be that a family has a 
basic need for certain services and the law should award damages to 
allow this need to be met. The needs-based nature of these heads of 
damages has been made even clearer in New South Wales where the 
Court of Appeal is moving towards an approach of limiting damages 
under both of these heads by reference to how much of the newly 
generated need for services it would be reasonable to expect other 

14 7bid. It is amazing that the trend in favour of offsetting in personal injury actions is 
accompanied by a move in the opposite direction in fatal injury cases: Administration of 
Justice Act 1982, s. 3 amending Fatal Accidents Act 1976, s. 4. 


15 Donnelly v. Joyce [1974] Q.B. 545 (C.A). 
16 Daly v. General Steam Navigation Co. Ltd. [1980] 3 All E.R. 696 (C.A.). 
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members of the plaintiff’s family to absorb by doing more themselves.!” 
Unlike the first sense of “ need,” this one is positive rather than nega- 
tive: in England at least it tends to swell the damages award rather than 
reduce it. It goes beyond the notion of loss rather than reining it in.1* It 
might be argued that under the second of these heads damages are 
awarded for a loss—the loss of ability to perform house-keeping 
services. But the fact that the loss is framed as an intangible one—the 
loss of an ability, and the fact that damages can be awarded under this 
head for future “‘ loss ’’ regardless of whether the damages will be spent 
to employ a housekeeper, shows that this head does not compensate for 
a loss in the traditional sense. 

A third sense of the word “ need ”’ informs Lord Denning’s attempt 
in Lim Poh Choo v. Camden A.H.A."* to limit damages recoverable by 
the unconscious or nearly unconscious plaintiff who has no dependants 
to the cost of care, excluding damages for future loss of earnings. Here 
the concept of need clearly performs a negative function: the plaintiff 
has no need for the damages for loss of earnings if damages for cost of 
care are adequate because she can make no use of them. The same idea 
arguably underlies his Lordship’s approach to the more general issue of 
itemisation of damages: damages ought not to be assessed simply by 
adding up particular heads of loss; the global figure thus arrived at 
should be tested to see if it gives the plaintiff more than he can reasonably 
make use of. Similarly, the debate over whether an unconscious plain- 
tiff should be awarded damages for loss of amenities is concerned, at the 
practical level, with whether he should receive a large amount of 
damages which he will never beable to use. Although the more extreme 
applications of Lord Denning’s view have been firmly rejected, it is 
clear from a case such as Croke v. Wiseman *! that. a functional approach 
to damages has not been ruled out by that rejection. 

It is clear that there is a certain amount of conceptual ferment in the 
law of damages. Some of the ferment seems to be associated with an 
attempt by the courts to adjust the law to the philosophy of welfare 
capitalism. This raises important questions about the relationships 
between theories of damages and a theory of liability based, at least 
nominally, on fault. The framers of the damages provisions of the 
Administration of Justice Act have failed to grapple with such wider 
issues. The provisions reflect a signal failure to tease out and rationalise 
such principles as do inhere in the law. . 

i PETER CANE * 
DONALD HARRIS** 

17 Kovac v. Kovac [1982].2 N.S.W.L.R. 656; Burnicle v. Cutelli [1982] 2.N.S.W.L.R. 26. 

18 In England the conceptual shift from losses to needs in the second of these heads has 
been consummated in s. 2 of the ZAerunsaHOn of Justice Act ee which abolishes 
actions for loss of services. 

19 [1979] Q.B. 196 (C.A.); see ive supra, noie 9 and 10 and text. 

20 See Fletcher v. Autocar & Transporters Ltd. [1968] 2 Q.B. 322 (C.A.); Smith v. 
Central Asbestos Ltd. [1972] 1 Q.B. 244 S A.); contrast Lim Poh Choo v. Camden A. H. A., 
supra, note 3 at p. 192. 

Supra, note 9. 


’ * Corpus Christi College, Oxford. 
** Centre for Socio-Legal Studies, Wolfson College, Oxford. 
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THE JELLICOE REPORT ON THE PREVENTION OF TERRORISM 
(TEMPORARY PROVISIONS) ACT 1976 


Introduction 


SINCE the cataclysmic birth of the Prevention of Terrorism (Temporary 
Provisions) Act (following two I.R.A. bombings in Birmingham in 
1974), the legislation has been subjected to almost constant scrutiny. 
Parliament itself has conducted 10 reviews (including complete re- 
enactment in 1976), and Lord Shackleton produced a lengthy report in 
1978.1 Despite the quantity of these checks, the Acts have barely 
altered since their inception, therefore, the further review announced 
in March 1982 was to be welcomed. The Report recently produced by 
the Earl Jellicoe ? compares favourably with its predecessor in terms of 
thoroughness and output of proposals. However, even if all of its 
suggestions are eventually translated into practice,? the overall result 
will still be consolidation rather than fundamental reform. 

In fairness, the Government must take much of the blame for this 
mediocre performance because it constituted the Review subject to two 
severe limitations. First, the Review’s terms of reference incorporated 
the assumption that there is “ continuing need for legislation against 
terrorism,” * and this was backed by a Ministerial direction that the 
Review “ ought not to focus on whether or not we need the Act.” 5 
This framework implied that the bulk of the existing legislation was to 
survive unscathed, thereby ensuring that the Report would be workman- 
like rather than innovative. The second important limitation was that 
the Review was directed to assess the operation only of the Prevention of 
Terrorism Act. Thus, examination of the Northern Ireland (Emergency 
Provisions) Act 1978 was forbidden territory, which meant that the 
Review was seriously hamstrung in its consideration of the response to 
terrorism in the Province.® 

A third important and pervasive defect is more the responsibility of 
the Review itself. In order to assess the Act, -criteria of success or 
failure must be delineated. Obviously, such legislation should be 
demonstrably effective in terms either of the prevention of future 
terrorism or the control of terrorism already occurring. However, the 
ultimate test of the performance of a terrorist campaign is the measure 

1 Review of the Operation of the Prevention of Terrorism (Temporary Provisions) 
Acts 1974 and 1976, Cmnd. 7324 (hereafter referred to as the “ Shackleton Report ”’). 

2 Cmnd. 8803 (hereafter referred to as the “‘ Report ”). 

3 The Government has already implemented all recommendations involving administra- 
tive arrangements and is prepared to introduce new legislation but is uncommitted as to 
its contents: H.C.Deb., Vol. 38, col. 569 (March 7, 1983), Mr. Whitelaw. 

Report, p. iv. The Report supports this assumption (at para. 1) as did the Shackleton 
Report (loc. cit. para. 160). 
H.C.Deb., Vol. 20, col. 1052 (March 16, 1982), Mr. Whitelaw. 
6 The Report itself bemoans this difficulty: loc cit. para. 6. A separate review for 


Northern Irish legislation is contemplated: H.C.Deb., Vol. 26, cols. 943, 945 (June 30, 
1982). 
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of support which it commands. This implies, as the Report recognises, 
that, for counter-terrorist strategy also, consideration must be given 
to the maintenance of public approval. Therefore, it is suggested that 
three types of “ limiting principles ° should be adopted.’ First, the 
traditions of the legal system should be respected, and “ normal ”’ law 
should be applied unless ineffective. Secondly, even if special legislation 
is justified,-1t should nevertheless be subject to measures which guard 
against its unwarranted introduction and exercise and which ensure 
respect as far as possible for traditional liberties. Thirdly, since the 
foregoing considerations are secured by the European Convention for 
Human Rights and Fundamental Freedoms, its requirements merit 
close attention. 

Regrettably, the Report only briefly considers these vital matters, 
contenting itself with the view that ?: 


. such legislation should remain in force only while it continues 
to be effective, only if its aims cannot be achieved by use of the 
general law, if it does not make unacceptable inroads on civil 
liberties, and if effective safeguards are re provided to minimise the 
-possibility of abuse.” 


Thus, the first two types of ‘‘ limiting principles ” are recognised but 
are formulated in very vague terms and are quietly forgotten, while no 
reference is made to the European Convention, notwithstanding the 
complaints which have been made concerning the Act.?° This third 
defect is illustrated by the Report’s very first recommendation, that the 
arrest and port control powers in sections 12 and 13 should be extended 
to “international” (especially Middle Eastern) terrorism.1: The 
Report may convincingly show that foreign terrorism is now a significant 
and permanent problem. However, it omits also to mention the notable 
police successes in tracing and convicting.such terrorists }2 and thereby 
fails to uphold the. principle that “‘ normal ”? law must be shown to be 
inadequate before special powers may be used. 

Subject to these difficulties, the Report contains important evidence 
and conclusions as to the structure and content of the Prevention of 
Terrorism Act which will now be considered. 


Structure 


The Report recognises that the present annual parliamentary review 
(under s. 17) is unsatisfactory: the Act cannot be amended, and the 


7 See also W. L. Twining, “‘ Emergency powers and the criminal process—The Diplock 
Report ” [1973] Crim.L.R. 406. Existing special legislation would largely fail these tests if 
properly applied i in Britain. 

8 This is exemplified by the case of Ireland v. U.K. (Appl. No. 5310/71, Eur.Ct.H.R. 
Ser. A No. 25). 

® Para. 9. 

10 See: McVeigh, O'Neill, Evans v. U.K. (Appl. Nos. 8022/77, 8025/77, 8027/77); 
Ryan vy. U.K. (Appl. No. 9292/80). 

11 Paras. 13, 23, 76, 144. This is already legally possible but is forbidden by a Home - 
Office circular to the police. Somewhat inconsistently, non-Irish domestic terrorism does 
not warrant special legislation (para. 77). 

e.g. the assailants of the Israeli Ambassador were recently convicted: The Times 


March 7, 1983, p. 4. 
M.L.R.—4 (2) 
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debate receives scant attention and tends to revolve around isolated 
and anecdotal impressions. Instead’ of this empty ritual, the Report 
suggests that the Act should be renewed no more than five times 4° and 
that any re-enactment in the sixth year should be preceded by an inde- 
pendent review. - 

Though preferable to the present system of scrutiny, these proposals 
may be criticised in two ways. First, the new system would be more 
effective if it included a permanent independent review body along the 
lines of the Standing Advisory Commission on Human Rights in 
Northern Ireland.44 Secondly, the Report also recommends that 
“ Temporary Provisions”? be removed from the title of the Act, 
recognising that the epithet “ rings increasingly hollow... ’’.1° However, 
if it is believed that the temporary has become almost permanent," the 
Report should have accepted the need to consider totally afresh the 
design of permanent legislation against terrorism, especially as it also 
contemplates extending the Act beyond Irish terrorism. It is submitted 
that the best solution would be to abolish both the Prevention of 
Terrorism and the Emergency Provisions Acts and to enact permanent 
and comprehensive legislation which expressly embodies the limiting 
principles outlined earlier.” By contrast, the Report advocates the easier 
but less satisfactory option of a metamorphosis in structure but without 
sufficient accompanying changes in content. 


Substance 
(a) Police Powers 


In regard to substance, examination of the police powers in the Act, 
by far its most frequently invoked provisions, occupies over half the 
length of the Jellicoe Report. `` 

A number of theoretical reasons may be proffered for the arrest 
powers in section 12. First, section 12 (1) (b), allowing arrest on reason- 
able suspicion that a person is concerned in terrorism, is not confined 
to specific offences. This overcomes ‘possible difficulties in relation to 
the rule in Christie v. Leachinsky 18 and allows the police to gather 
background intelligence.1® Secondly, section 12 (2) further aids interro- 
gation by permitting detention for 48 hours and for an extra five days 
with the Secretary of State’s consent. The Report reveals that applica- 
tions for extensions in England and Wales are made by a senior police 
officer and are filtered through the National Joint Unit at New Scotland 
Yard with consent usually being given by a junior Minister. The latter 
practice is contrary to the wishes of Parliament,” so the Report 





13 Cf.the Armed Forces Act 1981,s. 1. 

14 See Northern Ireland Constitution Act 1973, s. 20. 

16 para. 18. 

16 History supports this belief—the Prevention of Violence (Temporary Provisions) 
Act 1939 survived until 1954. 

17 Cf. Offences Against the State Act 1939 (No. 13) in the Republic (as amended). 

18 [1947] A.C. 573. 

18 Paras. 67, 74. Hence, criticisms based on the low ratio of criminal charges to arrests 
are not conclusive. 

20 See H.C.Deb., Vol. 882, col. 903 (November 28, 1974), Mr. Jenkins. 
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‘recommends that the Secretary of State should normally take the 

decision. It also suggests that the Secretary of State should consider 
whether a period less than five days would ‘be appropriate, though it 
should later be possible to make a second extension provided ee total 
does not exceed seven days. 

Even with these procedural provements many doubts remain as 
to whether the powers in section 12 comply with the limiting principles 
delineated earlier. For example, far from showing that these special 
measures are uniquely effective, the Report admits that “‘ [t]here can 
be no clear proof that the arrest powers . . . are, or are not, an essential 
weapon...’ but it is nevertheless prepared to accept their continuance 
“ while a substantial threat from terrorism remains . . .’’.24 Secondly, 
even in. abstract terms, it is arguable that extra arrest powers ?? are 
unnecessary. Most “ terrorist ’’ offences are arrestable under section 2 
of the Criminal Law Act 1967;7° and the uniqueness of section 12 would 
be further reduced by the recommendation that reasonable suspicion 
that a person possesses information about terrorism (an offence under 
s. 11) but is not actually concerned in it should no longer be a ground for 
detention under section 12 (or’s. 13). Thirdly, the Secretaries of State 
totally fail to provide an effective check on extended detention under 
‘section 12 (2) (up to the end of 1981, no application had been refused 
in Britain). The Report rejects the obvious alternative of an ex parte 
hearing before a judge. However, a few specially designated judges 
would present no greater security risks or problems of availability than 
at present. Nor can it be accepted that the issue is “‘ not susceptible of 
judicial assessment . . .’’.24 Admittedly, no criteria arè specified in 
section 12 (2) (a serious defect which passes without comment), but the 
justification for an extension should surely be proof of reasonable 
suspicion of involvement and reasonable necessity for more time, both 
of which are objectively assessable. A fourth difficulty is the relationship 
between section 12 and the arrest powers in-the Emergency Provisions 
Act. Though the latter was designed as a comprehensive code for 
Northern Ireland, the security forces have invoked extensively the 
windfall represented by section 12, especially against serious offenders. 
This may be some proof that the measure is factually justifiable in the 
Province. However, it also emphasises the need for unified legislation, 
since the duplication of arrest provisions in Northern Ireland causes 
confusion and even abuse, as when powers are used successively to 
extend detentions well beyond seven days.” At the very least, specific 
prohibitions should be inserted into section 12 forbidding its use twice 
in the same cause or following an arrest under section 11 of the 


21 Paras. 55, 78. 
2 The concomitant extraordinary detention powers and modification to the rule in! 

Christie v. Leachinsky could be preserved by reference to listed “‘ terrorist ” ‘offences. 

23 A suggested circular to the police directing use of s. 2 where possible (Report, loc cit. 
para. 68) hardly meets the point. f 

24 Para. 70. 

25 See R. v. Officer in charge of Police Office, Castlereagh, Belfast, ex p. Lynch [1980] 
N.I. 126; R. v. McGrath [1980] N.I. 91. The Report mistakenly believes that arrest under 
s. 11 of the 1978 Act cannot be “ converted ” into arrest under s. 12 (para. 61). 
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Emergency Provisions Act. The fifth problem is that, despite much 
public concern and dearth of judicial advice,” the Report fails to 
consider whether adequate guidance exists as to the use of lethal force in 
making arrests. 

Finally, as a corollary to the granting of extra arrest powers, protec- 
tion for those in custody must also be strengthened. This emotive issue 
was examined in relation to Northern Ireland by the Bennett Report in 
1979,27 following which several safeguards were introduced, including 
a new code as to the conduct of interviews, fuller documentation, 
supervision by uniformed officers (including by closed-circuit TV), 
regular visits by doctors and an absolute right of access to a solicitor 
after 48 hours. The Jellicoe Report accepts that this system works well 
and considers whether it should apply in Britain where, despite recom- 
mendations of Lord Shackleton to the contrary, the treatment of 
terrorist suspects is “‘in general no different ” ?7a from that of other 
prisoners. Though it rejects the extension of the Bennett régime, the 
Report argues that the Home Office’s draft Code on Police Question- 
ing 78 and the relevant measures in the Police and Criminal Evidence 
Bill will together implement the substance of the Bennett arrangements. 
In addition, it proposes extra safeguards for terrorist suspects. All 
prisoners should be given a printed notice of their rights, and special 
provision should be made for bedding and diet. Next, an absolute right 
of access to a lawyer after 48 hours (though not necessarily in private) 
should be granted, together with special subventions of legal aid. 
However, access during the first 48 hours could be denied not only on 
the grounds in clause 46 of the Police and Criminal Evidence Bill 
(where there is risk of interference or harm, of alerting other suspects or 
of hindering recovery of property) but also if it could “ seriously 
prejudice the gathering of intelligence... .” 28a In conclusion, the Report 
thoroughly examines the vital issue of treatment in custody, but in the 
five other aspects mentioned it fails to implement or even consider the 
limitations necessary to achieve fairness. 

Moving from arrest powers, mobility is a necessary feature of Irish 
terrorism in Britain therefore, the monitoring of travellers provides a 
valuable source of information. By contrast, the Report considers that 
the purpose of port controls under section 13 is “‘ primarily deterrent,’ 
even though the result of this deterrence is probably to increase 
terrorism in Ireland. One recommendation concerning section 13 has 
already been mentioned, namely that it should apply to foreign terrorists, 
and the proposals as to the extension of, and treatment during, detention 
are to apply pari passu to the port controls. Apart from these matters, 

26 See Att.Gen. for Northern Ireland’s Reference (No. 1 of 1975) [1977] A.C. 105. 

27 Report of the Committee of Inquiry into Police Interrogation Procedures in Northern 
Ireland, Cmnd. 7497. 

27a Ibid, para. 95. , 

28 See P. Mirfield, “ The draft code on police questioning—a comment” [1982] 
Crim.L.R. 659. 

238a Thid. para. 112. 


29 Para. 116. Therefore, the paucity of charges following detention is not decisive 
(para. 140). 
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the principal concern of the Report is with ‘the lack of uniformity ‘in 
the exercise of these powers and the laxity displayed at some ports. 
Thus, it suggests that, for ports with direct links with Ireland, minimum 
levels of staffing and equipment should be fixed, that landing or 
embarkation cards should be required-from all travellers, that examining 
officers should have training in questioning and that physical accom- 
modation should be improved: Similarly, immigration officers at other 
ports are to be reminded of their duties and are to receive extra training.. 

These proposals are designed‘to increase the use of port controls, 
which naturally prompts consideration of whether they are adequately 
limited. First, the Report accepts that reasonable suspicion of one of 
the grounds in section 12 (1) should be established after 12 hours’ 
detention, and notice to this effect should then be given to the suspect. 
Arguably, a simpler solution might be to limit detention under section: 
13 to, say, one hour but to provide that: the detainee may then be 
arrested under section 12. Secondly, to reduce the danger that port 
controls might be used to combat non-terrorist crime, a circular 
emphasising the proper purpose of section 13 is to be issued. Un- 
fortunately, a mere warning is unlikely to achieve this objective, and 
consideration should instead be given to confining port ‘controls to 
those powers necessary to determine the identity of travellers. Thus, 
most of the ancillary powers granted in relation to the investigation of 
crime *° should be abolished, and this, together with the reduction in 
detention powers, would effectively discourage the misapplication of 
section 13. Less controversially, the Report. recommends clarification 
as to when detention under section 13 begins, and the giving of a 
notice of rights after one hour. 

Finally, the Report fails even to mention the. special catch powers 
in the Act. This is a remarkable omission in view of their serious defects 
such as excessive width and lack of safeguards. . 


(b): Exclusion 


The prevention of terrorism may be attained by the exclusion of 
suspects if two conditions can reasonably be established: that the | 
suspect will become involved in terrorism and that removal would 
diminish his ability to engage in terrorism in his new place’ of residence. 
Moreover, since exclusion is “‘ the most extreme of the Act’s powers,” 31 
it should be cléar both that the police are unable to ensure by normal 
methods that the person does not engage in terrorism, and that removal 
makes this more possible. The Report’s verdict is that exclusion has 

“ materially contributed to public safety in the United Kingdom .. .’’ 32 
However, it is submitted that current measures fail to satisfy these 
rational criteria for two reasons. 


30 See Prevention of ee (Supplementary bs teas Provisions): ecer 1976 
(S.I. 1976 No. 465) Arts. 6, 7 

31 Para. 175. =. = : 

32 Para. 176. The criteria for judging success are to be stricter than for arrest but 
remain unspecified (para. 178). 
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The first reason is that exclusion as invariably implemented to date, 
namely the removal of suspected terrorists from Britain to Ireland, 
conflicts with the second and third suggested conditions for use. This 
enforced change of residence will in most cases render more difficult 
police surveillance of the suspect and will increase his opportunities for 
involvement in terrorism. The Report recognises the strength of this - 
argument that Northern Ireland has become a “‘ dumping-ground ” 33 
for terrorists and accordingly recommends that a person who.has been 
ordinarily resident in a relevant territory for three years should be 
exempt from exclusion, substantially contracting the present qualifying 
period of 20 years. If implemented, this reform would reduce disruption 
to established family ties and would make redundant many of the orders 
issued during the last decade (recent candidates have usually been non- 
residents). On the other hand, a cut-off point of three, years is still 
arbitrary, and a more flexible approach, based on the second and third 
conditions set out earlier, would be more appropriate. 

‘The second problem is that insufficient attention is paid to the first 
suggested .condition, viz. to establishing evidence that the suspect 
intends to engage in terrorism. Rather than the present executive-based 
system, under which the decision is taken by a Secretary of State, 
followed, if requested, by reference to an Adviser for his non-binding 
opinion, judicial scrutiny (though not necessarily involving a formal 
adversarial trial) would better secure procedural fairness and inde- 
pendence from political influences. However, the Report regards the 
totem of sensitive information as a comprehensive reply to proposals 
for judicial involvement and darkly refers to “ public policy ” as being 
relevant but not justiciable.*4 

Given that the present unsatisfactory system is to continue, the 
Report outlines a number of worthwhile reforms. First, the Secretary of 
State is to obtain the views of the police in both the “ excluding ” and 
“ receiving ” territories, implying that greater attention should be paid 
to the effects in Northern Ireland. Secondly, the Report believes that 
suspects should be encouraged to make representations to an Adviser— 
at present, only about a sixth do so because it entails a substantial 
delay which is invariably spent in custody. Therefore, the time-limit for 
representations is to be extended from 96 hours to seven days and is to 
be exercisable even if the person has already been removed within the 
British Isles.2> However, measures to improve the quality of the review, 
such as directing Advisers to hold interviews with the police and other 
witnesses, are not considered. Thirdly, by way of improvement to the 
informal review system instituted in 1979 (orders are of indefinite 
duration but a review may be requested after three years),-all orders are 
to expire after three years. If continuance of the exclusion is then 
desired, the police must make a fresh application. 





33 Para, 180. Such criticism was raised when Adams, Morrison and McGuiness were 
excluded: H.C.Deb., Vol. 33, col. 982 (December 9, 1982), Mr. Foot. 

34 Paras. 191, 192. 

35 Para, 195, It is doubtful whether this will be feasible in the Republic. 
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(c) Proscription 


The Report admits that proscription of the I.R.A. and I.N.L.A. 
under Part I of the Act is “ presentational ” rather than “‘ practical.” 38 
Thus, its true objectives are to remove public manifestations of the 
existence of, and support for, terrorist organisations rather than to 
prevent terrorism. On these terms, the Report claims “‘ some—albeit 
relatively limited—beneficial effects.” 3? However, this limp acceptance 
is probably contrary to the guiding principles that “ normal ” law takes 
precedence over special measures and that effective safeguards should 
exist. 

In regard to the EE principle, it may be argued that 
Republican processions or demonstrations likely to’ arouse serious 
disorder can be, and have been, effectively curtailed by resort to 
sections 3 and 5 of the Public Order Act 1936.38 Further, sections 1 and 
2 of the same Act prohibit para-military activities, and the courts 
experienced few difficulties in convicting I.R.A. members before 
November 1974.3 Thus, proscription may first Pe condemned as a 
superfluous response. 

In regard to the second principle, the most cnponaut check on 
proscription should be a regular, objective and public determination by 
independent judges that the organisation in question has been, and will 
be, concerned in terrorist crimes. By contrast, the present system of 
proscription by legislative fiat may justify complaints that Part I creates 
political offences and suppresses Republicanism rather than crime. 
The issuance of a circular to the police on the proper use of proscrip- 
tion, as the Report suggests, would not remove these inherent dangers, 
and a more fitting conclusion would be that proscription in its present 
form should be abolished. The fear that repeal would be perceived as 
condoning terrorism could be countered by the continued prosecution 
of I.R.A. supporters for public order or more serious offences and by 
explaining the danger that proscription, which makes groups less open, 
hinders the real task of combating terrorism.” 


(d) Substantive offences 


The offence under section 10 (relating to contributions in connection 
with terrorism) merits only one paragraph in the Report, and it suggests 
no changes. However, whilst it must be accepted that “ [mJoney is a 
crucial factor in the continuance of terrorism,” *! section 10 may not be 
the ideal response. In fact, it would be simpler and more consistent with 


í 





36 Para. 207. 

37 Para. 208. On this basis, Loyalist groups do not warrant proscription since they do 
not arouse sufficient public offence (cf. para. 211). 

38 In Scotland, the Burgh Police (Scotland) Act 1892, s. 385 is also relevant; see Loyal 
Orange Lodge No. 493 Hawick First Purple v. Roxburgh D.C., 1981 S.L.T. 33. 

89 See O’Moran v. D.P.P., Whelan v. D.P.P. [1975] Q.B. 864; R. v. Fell and Stagg 
[1973] The Times 9, 23 October. ‘ 

40 See H.C.Deb., Vol. 882, col. 746 (November 28, 1974). Cf. Shackleton Report, 
loc. cit. para. 30. 

41 Sir J, Hermon, quoted in para. 213. 
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principle to deal with such contributions by minor extensions to section 
2 of the Public Order Act 1936. 

Though the offence of withholding information about terrorism in 
section 11 imposes an exceptional positive legal duty to help the police, 
the Report nevertheless finds the measure acceptable in theory for 
various reasons. First, it notes the existence of a long line of predeces- 
sors (especially misprision of felony) which disproves that it is a 
dangerous innovation. Secondly, fears about its effect on the privilege 
against self incrimination may be unfounded, for it was held in H.M. 
Advocate v. Von * that section 11 did not override the liberty. The third 
and perhaps strongest argument is that this extraordinary imposition is 
defensible because terrorism involves an exceptionally serious threat 
to society.4? 

Moving from justifying to limiting principles, a general criticism is 
that section 5 of the Criminal Law Act (Northern Ireland) 1967 already 
penalises the withholding of information about the commission of 
arrestable offences. Though section 11 also covers information about 
“ prevention ” and “terrorism,” it may be doubted whether these 
vague extensions are desirable. Next, three specific defences should be 
considered. First, though section 11 is, as already noted, probably 
subject to the privilege against self incrimination, this has been made 
explicit only to the police in Scotland. Therefore, the Report demands 
legislative amendment to clarify the position throughout the country. 
In contrast, the Report rejects any exemption for information about the 
relatives or friends of an accused, though it urges that section 11 should 
be deployed only where the information could prevent terrorism or lead 
to the apprehension of terrorists. The third type of possible defence, 
suggested in response to threatened prosecutions under section 11 of 
solicitors, doctors and especially journalists,*4 surprisingly evokes no 
comment in the Report. : : 


Conclusion 


In summary, the Jellicoe Report remedies some of the serious defects 
in the Prevention of Terrorism Act but lamentably fails to venture 
beyond the confines of the existing legislation. Thus, it wishes to 
perpetuate a form of temporary structure and to preserve the entire 
substance of the Act, while issues such as registration with the police, 
identity cards and electronic surveillance are ignored. This is a serious 
shortcoming, which is largely attributable to the Report’s terms of 
reference and which makes it probable that the unsatisfactory measures 
in the present Act will form the core of any replacement Act. 


C. P. WALKER* 


42 1979 S.L.T.(Notes) 62. 

43 Paras. 226, 227. Consider also misprision of treason; Explosive Substances Act 
1883, s. 6; Official Secrets Act 1920, s. 6. 

44 See Letter from Att.-Gen. to Director-General of the B.B.C. (The Times, August 2, 
1980, p. 2). 

* Lecturer in Law, University of Manchester, 
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PRICE CLAUSE IN OPTION TO PURCHASE FREEHOLD REVERSION 


In Sudbrook Trading Estate Ltd. v. Eggleton + the House of Lords by a 
4 to 1 majority upset “ a line of authority stretching back over 150 years 
in which provisions remitting to a valuer or arbitrator the ascertainment 
of a price have been construed as making the machinery of ascertain- 
ment an essential term of the contract,’ ? and under which failure to 
appoint the valuer foundered the option. The issue had never previously 
come directly to the House. 

The defendants had granted four leases of adjacent properties, 
commencing at different times, but all ending at the same time. Each 
lease contained an option clause for the freehold reversion “ at such 
price not being less than [the price differed with each plot] as may be 
agreed upon by two valuers one to'be nominated by the lessor and the 
other by the lessees or in default of such agreement by an umpire 
appointed by the said valuers. . . > On the tenant exercising one of the 
options the lessors refused to appoint a valuer. The lessors’ legal 
justification was that the option was merely an agreement to agree and 
therefore a nullity. The plaintiffs claimed specific performance. 

At first instance Lawson J. upheld their claim, but was reversed by 
an unanimous Court of Appeal “with expressed regret” °? being 
constrained by an unbroken series of authorities from 1807.4 Lord 
Diplock, giving the leading judgment in the House of Lords, agreed that 
they were so bound.’ Templeman L.J. had enunciated the three proposi- 
tions derived from these authorities ë: “ the court will not substitute its 
own machinery for that of the parties; where the provision is an essen- 
tial term, such as the price, specific performance will not be awarded 
until that machinery has been operated, where the machinery has been 
‘ stultified ? by one party, the court will not specifically enforce an 
appointment.’” 

The House agreed that these propositions were accurate but went on 
to disown them all as “ not fit for survival in a civilised system of law.” 
Lord Diplock had little difficulty in finding theoretical flaws in these 
propositions. Put simply the option was not an agreement to agree, it 
was a unilateral contract which under its own terms became bilateral or 
synallagmatic once the option holder gave notice under it. There are 
hints of an alternative ratio in his judgment founded on “ business 
efficacy ” and an implied term to appoint the valuer: “ What other 
reason could there be for going to-the trouble of inserting those elabo- 
rate and carefully drafted provisions in the lease ?”’ | 
Pe AS EAT A RAI SE OA SED SEES SRC ee ere ee er 

1 [1982] 3 AI E.R. 1. l 

2 Ibid. atp. 13. 

8 [1981] 3 All E.R. 105. 

4 Milnes v. Gery (1807) 14 Ves. 400. 


5 [1982]3 All E.R. 1, 4. 
8 [1981] 3'All E.R. 105, 114-115. 
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Lord Fraser added two further justifications for overruling the tradi- 

tional approach. First the Milnes v. Gery principle had been “ whittled 
away by exceptions,” such as part performance,’ as in the instant case. 
~ Secondly, where the valuation is a subsidiary part of a wider valid 
contract, and therefore not an essential term, the court will ensure that 
it is not frustrated by one party’s breach.® In addition he noted that the 
change of precedent was not likely to create any danger of disturbing 
retrospectively the basis on which contracts ‘had been entered.° 

The real issue was the remedy. Should specific performance be 
awarded? Lord Diplock had no hesitation in doing so and also substi- 
tuting an inquiry into “ a fair and reasonable price.” The reasons for 
what might traditionally be considered such judicial paternalism were 
that damages would be negligible, “ a wholly inadequate and unjust 
remedy,” and that the only thing that had prevented the machinery 
from operating was the defendant’s flouting of the contract “at his 
own sweet will.” Since they had thereby waived their rights under the 
contract, the court could step in and appoint its own valuer. It was on 
this point that Lord Russell dissented. His judgment is brief and rests on 
“the authorities stretching through generations of distinguished 

“judges.” It is also remarkable for a splendid quotation from Macduff in 
Shakespeare’s Macbeth, ® with which first year students of contract 
might well sympathise! . - 

There is one slightly surprising omission in this case. There is abso- 
lutely no discussion of the minimum price laid down by the parties to 
operate in default of agreement. Such a “ bottom line ” provision has 
always provided the certainty: demanded of a contractual provision. 
Presumably their Lordships chose to ignore this as it was “ quite 
inconsistent with what the parties showed they contemplated.” ™ It is 
also interesting that enforcement of this provision of the contract was 
not considered as an alternative to damages or specific performance of 
the valuation provision. Probably such a course would be seen as too 
punitive an approach in a contract dispute, where, however undeserving 
the defendant, the function of the court is to give effect to what the 
parties clearly agreed to: a fair and reasonable valuation. 

In conclusion one may note that to.an.observer of the price clause 
problem in contemporary litigation, the decision of the House of Lords, 
whilst clearly overruling an established line of authority, is not particu- 
larly surprising. This is because there has been a discernible tendency to 
give effect to such agreements whenever reasonable. Their Lordships’ 
decision puts their seal of approval on this tendency. in lower courts. 





7 Gregory v. Mighel (1811) 18 Ves. 328; Beer v. Bowden (1976) [1981] 1 All E.R. 1070. 

8 Dinham v. Bradford (1869) L.R. 5 Ch.App. 648; Richardson v. Smith (1870) L.R. 5 Ch. 
App. 648; Smith v. Peters (1875) L.R. 20 Eq. 511. 

9 Referring to the Practice Notice [1966] 3 All E.R. 77. 

10 Macbeth IV. 3. 218. 

11 Beer v. Bowden [1981] 1 All E.R. 1070, per Goff L.J. at p. 1073. 

12 English Industrial Estates Corp. v. George Wimpey and Co. Ltd. [1973] 1 Lloyd’s Rep. 
118, 126, per Edmund Davies L.J.; R.I.B.A. Standard Form of Contract, Local Authori- 
ties with Quantities, clause interpreted despite being a “ Farrago of obscurities °” and 
redrafting recommended. See also Insulation Equipment Ltd. v. John Laing Construction 
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Indeed the problem today is to find cases where the agreement fails to 
achieve contractual status.13 
PAUL ROBERTSHAW* 


WHEN IS A WORKER A WORKER? 


ARTICLE 48 of the E.E.C. Treaty provides for freedom of movement for 
“ workers of the Member States ’’ without further definition. It is clear 
that this means the employed rather than the self-employed * and that 
it includes only Member States’ own nationals,’ but that leaves many 
questions as to what kind, quality or quantity of work qualifies one as a 
worker and as to the position of those only looking for work. Those 
covered by the Treaty provisions are placed in an ever more favoured 
position. The Court of Justice continually emphasises the fundamental 
nature of the rights of free movement and the need to construe strictly 
all derogations therefrom, tending to lean in favour of the migrant 
when interpreting Community law and consequently limiting the 
Member States’ rights to apply their domestic rules. It therefore 
becomes increasingly relevant to know whom exactly the Community 
provisions cover. 

This is why the decision of the Court of Justice in Case 53/81, 
D. M. Levin v. Secretary of State for Justice ? is important. The Court 
had to consider what makes a person a ‘“‘ worker ” in the context of a 
United Kingdom citizen living in the Netherlands with her South 
African husband. The Dutch authorities refused her a residence permit 
on the grounds that as she was not working she was not in Dutch law a 
“ favoured E.E.C. citizen,” i.e. one covered by the Community pro- 
visions. She appealed against the refusal on the grounds that she and 
her husband had adequate resources to live on without her working but 
that she did also have a part-time job as a chambermaid for about 
20 hours a week, earning a weekly net income of fl. 130. The Dutch 
authorities contended that such an amount of work, for such a sum of 


ee ee ee ee ee 
Ltd. Mustill J. (Comm.Ct.) 131 N.L.J. September 14, 1981, on D.H.S.S. Manufacturers’ 
Data Base, and Esmil v. Fairclough Civil Engineering Ltd. Q.B.D. Bingham J., 131, N.L.J. 
September 24, 1981, on BEAMA Price Adjustment Formula. On “* commercial man ”’ as 
arbitrator see Pando Compania Naviera S.A. v. Filmo S.A.S. [1975] 1 Lloyd’s Rep. 560, 562, 
Donaldson J. (Comm.Ct.), and “ merchant’? Re New Finance and Mortgage Co. Ltd. 
(In Liquidation) [1975] 1 W.L.R. 1649, Oliver J. Minimum pre-existing rent implied: 
King v. King (1981) 41 P. & C.R. 311, Nourse J. No criteria stated for appointment of 
arbitrator: Thomas Bates and Son Ltd. v. Wyndham’s Lingerie Ltd. [1981] 1 All E.R. 1077 
(C.A.); “ punctual payment in cash” The Chikuma [1981] 1 All E.R. 652, per Lord 
Bridge at pp. 658-659. 

13 Bower v. Bantam Investments Ltd. [1972] 1 W.L.R. 1120, 1126, Goff J. ‘‘ Best 
endeavours ”; Courtney and Fairbairn Ltd, v. Tolaini Bros. (Hotels) Ltd. [1975] 1 All E.R, 
716 (C.A.) “ to negotiate fair and reasonably contract sums.” 

* Lecturer, Faculty of Law, University College, Cardiff. 

1 The self-employed are dealt with in Arts. 52-58 of the Treaty, and those providing 
services in Arts. 59-66. f i l 

2 The implementing legislation on workers confines the application of Art. 48 to 
nationals; Reg. 1612/68; Dir. 68/360, etc. : 

3 [1982] 2 C.M.L.R. 454. 
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money which was not on its own sufficient for subsistence, did not 
make her a “‘ favoured E.E.C. citizen.” The case reached the Raad Van 
State which referred three questions under Article 177. 

The first asked whether Community provisions applied to an E.E.C. 
national in another Member State working to such a limited extent 
that he earned less than the host State’s minimum subsistence level; the 
second asked whether there was a distinction between such low earners 
who supplemented their income from other resources and those who 
simply managed on less than subsistence level. Assuming the answer 
to the first question was yes, the third question asked about the relevance 
of motive. Could a person rely on his part-time employment ® (or 
provision of services) if his motive in residing in the host State was 
really other than a wish to work (or provide services) there? 

The Court followed the Opinion of Advocate General Slynn in 
answering the first question in the: affirmative, refusing to limit the 
concept of “ workers’? and “ work in paid employment ” to those in 
full-time work or receiving certain minimum remuneration and held 
there was no difference between those who supplemented their low 
earnings from other sources and those who did not. The Court said 
that for many people part-time work is an effective means of improving 
their living conditions so that if part-time workers or low-wage earners 
were excluded from the free movement provisions “the beneficial 
effect of Community law would be undermined and the achievement of 
the objectives of the Treaty jeopardised.” As the Advocate General 
pointed out, a large and probably increasing number of people work 
part-time, sometimes because no full-time work is available. . 

Once part-timers are allowed the full protection of the Community 
provisions, a problem arises as to what constitutes part-time work. The 
Court predictably rejected any idea that the definition of a worker 
could be determined by reference to a Member State’s rules on minimum 
wages, hours or subsistence levels, which would allow it to vary from 
State to State. Such terms must, of course, be clarified in the light of the 
principles of the Community legal order. National criteria might not 
even be readily available: in the United Kingdom the nearest equivalent 
would be the supplementary benefit level, but supplementary benefit 
rates vary according to whether a person is treated as single, married or 
supporting children and the picture is distorted by rent allowances and 
single payments.® An alternative to national criteria would be Com- 
munity minima on hours worked and amounts earned. The Advocate 
General rejected this suggestion too, and it is indeed difficult to see how 
it could be practical as regards minimum earnings, for rates of pay vary 
between Member States and cannot be isolated from the cost of living 
and other national variables. 


4 There was no suggestion that the Levins were relying on public funds. 

5 The third question was so worded as to specifically i inquire only about the relevance 
of motive to those undertaking limited employment or services. 

8 Supplementary benefit is not paid to those in full-time work so that it is possible to 
earn less from full-time employment than one would receive in supplementary benefit 
without being able to claim. Family Income Supplement can be paid to full-time low paid 
workers with dependent children. 
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The Court did, however, lay down some criteria, stressing that the 
free movement provisions apply only to “ the performance of real and 
actual work, to the exclusion of work of such small degree that it appears 
merely minimal and subsidiary . . . it is clear that these provisions only 
guarantee free movement to persons who perform or wish to perform 
an activity of an economic nature.”. Later the Court added the quali- 
fication that it must be work “in paid employment.” There is no 
clarification, however, as to how “ real and actual work in paid employ- 
ment ” is to be distinguished from that which appears only minimal and 
subsidiary. The phrase “ an activity of an economic nature ” does not 
help since the most minimal amount of work would, if remunerated, 
fulfil that description, nor does the change of wording later in the 
judgment to “ an actual and genuine activity as an employed person.” 
One guideline could be whether or not the small amount of work is 
regular. This would deal with situations such as that in R. v. Secchi 
where the migrant did intermittent casual work of the “‘ washing-up in 
restaurants variety,” 7 which is the type of case the Court may well have 
been intending to exclude. 

The Court answered the third question by saying that enjoyment of 
freedom of movement could not be made dependent on the motives of a 
citizen of a Member State in applying for entry to or residence on the 
territory of another Member State so long as he performs or wishes to 
perform real and actual work in paid employment. Once this condition 
is satisfied the migrant’s intentions in working in the host State are 
“ irrelevant and not to be taken into account.” This decision was 
contrary to the Advocate General who considered that while working 
did not have to be the “ dominant or principal purpose ” it should be a 
“ genuine and substantial purpose.” 8 He suggested that the fewer the 
hours being worked the harder it would be for the migrant to establish 
that work was a genuine and substantial purpose of his migration. The 
Advocate General therefore rejected any attempt at formulating 
minimum criteria of hours and wages but thought motive relevant, 
whereas the Court attempted a definition of the qualifying amount of 
work but dismissed any consideration of motive. The Court’s approach 
is preferable, it is submitted, because (1) the application of such gra- 
dations of motive would be unworkable, and (2) unless motive was also 
relevant to full-time workers there would be discrimination between 
them and part-timers. ; 

The implications of all this for immigration law are. illustrated by 
the facts of Levin itself. A woman’s part-time job in another Member 
State, is sufficient to give her non-E.E.C. husband ® the right to reside 
and work !° there, and by working to earn the money which keeps them 

7 [1975] 1 C.M.L.R. 383. -E 

8 He based this conclusion on the wording of Art. 48 (3) which gives the right to move 


freely within the territory of a Member State and stay there for the purpose of employment; 
and on the words “ in order to ” pursue activities as employed persons in Dir. 64/221 and 
68/360. . 

9 It would of course apply to a non E.E.C. wife of a husband working part-time. 

10 By Arts. 10 and 11, Reg. 1612/68. Art. 11 only gives the spouse the right to take up 
“ any activity as an employed person’ however. 
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above subsistence level without the fatal reliance on public funds. 
Provided the amount of work done escapes’ the “ minimal and sub- 
sidiary ” description, a part-time job can be undertaken solely to give to 
the spouse full residence and work rights which he would not otherwise 
obtain. Nor may such rights easily be lost: the English High Court in 
Sandhu ™ held that the end of the marriage did not automatically. 
terminate the right of a non-E.E.C. spouse to remain in the United 
Kingdom. The part-time work could also bring in children, dependent 
parents and parents-in-law and put upon the host State the duty to 
facilitate the admission of other dependent family members. Levin will 
also, for example, enable a person to retire and go to live in another 
Member State on his pension, taking a part-time job to gain ** worker ” 
status there. After three years he can “ retire’ from this job too and 
stay in the host State by exercising his rights under Regulation 1251/70. 
- During Levin questions were raised as to the status of those doing 
unpaid work and those looking for work. The Court did not expressly 
address itself to either issue but by its emphasis on “ real and actual 
work in paid employment ” seemed to accept that proper remuneration 
is necessary. Likewise, its phraseology assumed that those looking for 
work do come within the free movement provisions./* Paragraph 9 of 
the Court report speaks of “ the right to enter the territory of a Member 
State and to remain there” being connected with status “‘ as a worker or 
else as a person who works or wishes to take up work in paid employ- 
ment...’ and this formulation is repeated several times. This is clear 
evidence that the Court considers that Community law allows a person 
to enter another Member State to look for work. However, it is difficult 
to see how the Court can recognise a person only looking for work as 
having a right to stay in the host State since Article 4 of Directive 68/360 
provides for a residence permit to be issued only to those who can 
produce evidence of employment. Although the cases establish that the 
residence permit is only evidentiary,** Article 4 clearly implies that the 
right to reside in another Member State belongs only to those actually 
in employment. Another difficulty may be caused by the qualification 
added in paragraph 21 which suddenly says that the advantages of 
Community law can be invoked only by persons “ actually working in 
paid employment or who seriously wish to do so.” What ts meant by the 
addition of “ seriously? ” 14 The Court held motive irrelevant, so 
“ seriously ” cannot be linked to the reasons for looking for work, only 
to the intensity of the wish or of the search. The prospect of immigration 


11 R.v. Secretary of State for the Home Department, ex parte Sandhu [1982] 2 C.M.L.R. 


83. 

12 In Case 48/75, Procureur du'Roi v. Royer [1976] E.C.R. 497; [1976] 2 C.M.L.R. 619 
the Court made a reference to those looking for work which seemed to include them in the 
free movement provisions. The Advocate General referred in Levin to the minutes of the 
Council meeting which recorded a declaration in connection with Dir. 68/360 that a 
person may have three months to look for work in another Member State (provided he 
does not have recourse to public funds). 

13 Case 48/75, Royer, supra, note 12; Case 157/79, R. v. Pieck [1980] E.C.R. 271; 
[1980] 3 C.M.L.R. 220. 

* The original Dutch version of the judgment reads ‘‘ of die dit serieus wenser te 
doen.” 
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authorities sifting those ‘‘ seriously looking ” for work from those just 
‘looking ” is not encouraging. It may be that it can be evidenced only 
by the behaviour of the migrant once he is in the host State and not be 

susceptible of proof upon entry. l 
Levin is another case in which the Court refused to put a narrow 
interpretation upon free movement provisions. However, as if by way 
of reservation it expressly limited its judgment to free movement of 
workers, to which the questions referred related. This is contrary to 
previous cases such as Royer 15 which have said that the different 
chapters of the free movement provisions are based on the same 
principles. It is to be hoped that distinctions do not arise over the 
matters raised in Leyin. 
| B. E. SUFRIN* 


DURESS AND ARRANGED MARRIAGES 


ARRANGED marriages are often a prominent feature in reports of 
inter-generational conflict in South Asian and other minority com- 
munities in this country. Generalised and widely publicised accounts 
include reports of “ teenage children of Asian immigrants (who face) a 
traumatic clash between the strict standards of their parents and 
Britain’s permissive society . . « The children cannot understand why 
their parents are old fashioned, illiterate, and embarrassing and will not 
let them have boyfriends and girlfriends.” 1 A further dimension is 
provided by the feminist perspective of Wilson: the arranged marriage _ 
“is an essential part of the gigantic and oppressive framework of the 
joint family which has for so many generations kept women in 
subjugation.” ? : 

C. Ballard has indicated the complex accommodation of two cultures 
by young people of Asian origin, and cautioned against a simplistic 
assessment of their motivation.? R. Ballard and others have indicated 
the dangers of ethnocentricity, which may develop into a form of 
“ cultural imperialism.” He argues for an appreciation of arranged 
marriages in the context of joint and extended families with economic 
and social ties emphasising family loyalty rather than individualism and 
self interest. Compare with Wilson’s view above, Crishna’s assessment 
sf apa alee al ie 2 a 

15 Supra, note 12. 

* Lecturer in Law, University of Bristol. 

1 Views of Dr. Hashimi, a Pakistani consultant psychiatrist reported in the Daily 
Telegraph, August 30, 1974. ` i 

2 Amrit Wilson Finding a Voice (1978), p. 117. 

3 C. Ballard in V. S. Khan (ed.), Minority Families in Britain (1979), Chap. 5. See also 
C. and R. Ballard in J. L. Watson (ed.), Between Two Cultures (1977), Chap. 2. 

4 In V. S. Khan (ed.), op. cit. Chap. 7. See also V. S. Khan, “‘ Pakistani Women in 
Britain” (1976) 5 New Community 99; Parekh, ‘‘ The Indian Family” (unpublished 
paper) quoted in S. Crishna, Girls of Asian Origin in Britain (1975); P. Jeffrey, Migrants 
and Refugees (1976), p. 3. H. Llewellyn, Asian Women in Britain. Perception and Expec- 
tation of Courtship (M.Sc. Dissertation, Oxford University, 1978). Chap. 4; B. O’ Keeffe, 


Hindu Family Life in East London (Ph.D. Thesis, London University, 1980), Chap. 6. 
Consider the view of S. Bidwell, M.P., a member of the Select Committee on Race Relations 
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of the special status of the South Asian woman “ who is regarded as a 
vital partner . . . when she has been used and abused it is because she 
has allowed herself to be treated in this way.” 5 As hazardous as an 
ethnocentric approach is a monolithic view of all South Asian com- 
munities in this country and their marriage practices. Adaptation of the 
institution of the arranged marriage may be overlooked, or the assump- 
tion made that there is no scope at all for personal choice either here 
or in a country of origin. 

It is unremarkable that a uniform view does not emerge in studies of 
the attitudes, aspirations and marriage practices of the second gener- 
ation of ethnic minorities exposed to two cultures. Conflict between the 
generations clearly exists. There is also however evidence, at the time 
the studies were conducted, of support for arranged marriages and 
modification of their form rather than wholesale and rapid abandon- 
ment. The motivation is said to be not only respect for family obli- 
gations or fear of ostracism. Marriage is seen as an aspect of “‘ reactive 
ethnicity ’’; an opportunity to affirm ethnic identity.’ 

The judicial response in nullity proceedings was originally the 
application of a test for consent in arranged marriages which was 
criticised as culturally insensitive,® inconsistent with earlier authority 
and wrong in principle. The Court of Appeal in Singh v. Singh 1° 
approved a dictum of Simon P. and limited the concept of duress in 
these cases to fear of specific, readily ascertainable and extreme types of 
harm, viz. “ fear caused by threat of immediate danger . . . to life, limb 
or liberty.” ++ Other economic, social, parental or cultural pressures 





and Immigration: ‘“‘ I would say that we would want to discourage the continuation of 
arranged marriages .. . I hope that more and more parents will recognise the rights of 
children to choose their own husbands and wives and that the children will exercise that 
right.” First Report of the Select Committee on Race Relations and Immigration, Vol. II 
(1977-78) 303-II, pp. 79-80. 

5 S. Crishna, Girls of Asian Origin in Britain (1975), p. 14. For a brief comparison of 
gender roles in British and Asian families, see Llewellyn, op. cit. Chap. 3, also B. Dhanjal, 
“ Sikh Women in Southall ” (1976) 5 New Community 109. 

8 C.T. Kannan, Cultural Adaptation of Asian Immigrants (1978); V. S. Khan, “ Pakis- 
tani Women in Britain’? (1976) 5 New Community 99; M. Anwar, Young Muslims in a 
Multi-Cultural Society (1982); A. G. James, Sikh Children in Britain (1974); J. H. Taylor, 
The Half-way Generation (1976); P. Jeffrey, op. cit.; R. Ballard “ Family Organisation 
Among Sikhs in Britain ” (1972) 2 New Community 12; A. Brah, “ South Asian Teenagers 
in Southall ” (1978) 6 New Community 197; H. Llewellyn. op. cit. Chap. 1; B. O'Keeffe, 
op. cit. Chap. 5. 

7 See C. Ballard, “ Arranged Marriages in the British Context ” (1978) 6 New Com- 
munity 181 and in V. S. Khan (ed.), op. cit. Chap. 5, also P. Ghuman, “ Bhattra Sikhs in 
Cardiff, Family and Kinship Organisation ” (1980) 8 New Community 308. 

8 See D. Pearl, ‘‘ Arranged Marriages ” [1971] C.L.J. 206, 207 and D. Pearl, “ Immi- 
grant Marriages: Some Legal Problems ” (1972) 2 New Community 67, 70. 

9 See Bromley, Family Law (6th ed., 1981), p. 90 citing Scott v. Sebright (1886) 12 P.D. 
21.” 
10 [1971] 2 All E.R. 828. See Pearl, loc. cit. S. Poulter ‘‘ The Definition of Marriage in 
English Law ” (1979) 42 M.L.R. 409, 412. 

ll Per Simon P. in Szechter v. Szechter {1970} 3 All E.R. 905, 915. Cf. McLarnon vy. 
McLarnon (1968) 112 S.J. 419: parental pressure including threats that petitioner would be 
“ virtually incarcerated ” held sufficient. A more liberal precedent for arranged marriages 
existed in Khusai ja Bi’s case (1968), Park J. unreported, where there was no reference to 
the standard of fear and the nullity petition of a 20-year-old Pakistani girl in respect of a 
marriage arranged by her brothers through an advertisement was successful. See Pearl, 
“ Immigrant Marriages: Some Legal Problems ” (1972) 2 New Community 67, 72. Cf. the 
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were insufficient to invalidate a marriage, however coercive. The case 
for limiting consent for marriage in the same form as duress at common 
law for commercial contracts was not examined. Nullity remained a 
restricted remedy despite, or perhaps because of, easier divorce. Singh 
was also consistent with the tendency of the courts to make the task of 
ascertaining willingness to marry in individual cases easier by treating 
consent as a question of law.!* In addition, behind the guise of formulat- 
ing and applying tests to distinguish free and overborne wills, the courts 
were refusing to classify pressure of the type operating in Singh as 
illegitimate.1* That the motivation was not respect for arranged 
marriages and the values they represented has become clearer sub- 
sequently. In Singh v. Kaur }* a Sikh unsuccessfully petitioned under 
section 12 (c) of the Matrimonial Causes Act 1973 in respect of his 
arranged marriage to a girl who had come from India for this purpose. 
Failure to comply, he alleged, would have resulted in the disgrace of his 
family in the Sikh community. He would have been denied an income 
and participation in the family business and also, it seems, would have 
been compelled to live for the first time away from home. The leading 
judgment in a unanimous Court of Appeal was given by Ormrod L.J. 
In preference to extending the developing concept of economic duress 1 
or following family law decisions in other jurisdictions,1* he approved 
Simon P.’s test in Szechter v. Szechter. The petitioner husband, Ormrod 
L.J. noted: 


“is in a sad position, but at the same time he has to make up his 
mind as an adult whether to go through with the marriage or 
whether to withstand the pressure put on him by his family. It is 
quite clear that this court cannot possibly . . . hold that this 
marriage is invalid by reason of duress... it would be a very serious 
matter if this court were, even if it could in law, to water down Sir 
Jocelyn Simon’s test which J would not wish to do. It would be a 
very serious matter because there are many of these arranged 


emphasis in canon law: “ Matrimony ought to be contracted with the utmost freedom and 
liberty of consent imaginable without fear of any person whatsoever.” Ayliffe, Paregon 
Juris Canonici, p. 361, quoted in Moss v. Moss [1897] P. 263, 271. For the canon law doc- 
trine of reverential fear see A. H. Manchester, ‘‘ Marriage or Prison ” (1966) 29 M.L.R. 
622, 626, n 18. 

12 Other examples were the emphasis on fear in H. v. H. [1953] 2 All E.R. 1229 and the 
requirement that it be reasonably entertained. See Singh v. Singh [1971] 2 All E.R. 828; 
Buckland yv. Buckland [1967] 2 All E.R. 300. 

13 See Atiyah, The Rise and Fall of Freedom of Contract (1979), p. 436; Kingsley, 
“ Duress as a Ground for Annulment of Marriage ” (1959) 33 S.Calif.L.R. 1; Neville 
Brown, ‘‘ The Shotgun Marriage ” (1968) 42 Tulane L.R. 837. Distinguish cases where 
the fear is considered justly imposed from those where it is considered a petitioner can or 
should be able to bear it. 

14 (1981) 11 Family Law 151. 

15 The Siboen and The Sibotre [1976] 1 Lioyd’s Rep. 293; North Ocean Shipping v. 
Hyundai Construction [1978] 3 All E.R. 1170; Pao On v. Lau Yiu [1980] 3 All E.R. 65. 
See now Alec Lobb v. Total Oil [1983] 1 All E.R. 944. 

16 In the Marriage of S. [1980] F.L.C. 90-820 (Australia). See F. Bates, ‘“‘ Duress as 
Grounds for Nullity: A New Perspective’ (1980) 130 N.L.J. 1035. The decision was 
referred to by Ormrod L.J.: “it is only necessary to say that the ratio of that decision 
depends upon a very different view of the approach of the courts to this kind of problem 
in Australia compared with that in England.” Scott v. Sebright (1886) 12 P.D. 21 was also 
mentioned and dismissed. 
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marriages .. . it would be a most serious thing for this court to 
introduce any less rigorous burden of proof in these matters than 
that which the court decided was right in the case of Singh v. 
Singh.” 14 


All this has now changed. In a remarkable volte-face the Court of 
Appeal in Hirani v. Hirani 18 last year annulled the arranged marriage 
of a 19-year-old Hindu girl who had originally wanted to marry a 
Moslem. Her parents’ response was that she married their choice, Mr. 
Hirani, or left home. This, and the fact that it appears that she had no 
alternative accommodation or means of support, was the only pressure 
referred to in the main judgment which was again given by Ormrod L.J. 
He referred to the application at first instance of the Szechter test: 
“ the learned judge felt he had to find a threat to life, limb or liberty 
in order to find duress,” and continued: 


“ with respect I do not for one moment think that the learned 
President (Simon P. in Szechter) intended that result. He was 
merely contrasting a disagreeable situation with one that consti- 
tuted a real threat . .. The crucial question in these cases, particu- 
larly where a marriage is involved, is whether the threats, pressure, 
or whatever it is, is such as to destroy the reality of consent and 
overbears the will of the individual.” 1? 


It is unlikely, so far as one can predict from this brief judgment, that 
duress will now involve a question of fact in all cases. A reference by 
Ormrod L.J. to Lord Scarman’s statement in Pao On v. Lau Yiu *° that 
“ duress, whatever form it takes, is a coercion of the will so as to vitiate 
consent,” was followed by Kerr J.’s observation in The Siboen ® of the 
necessity for “‘ some factor which would in law be regarded as coercion 
of... will.” It would be artificial and arbitrary to transplant the concept 
of economic duress from commercial contracts to marriage. As Hirani 
itself indicates, duress in domestic relations law should be wider and 
more flexible.22 However, the threat and fear of homelessness and 
ostracism in Hirani will be a distinguishing feature from cases where 
there is no external pressure but only cultural and parental 
expectations. 

The opening of floodgates which Ormrod L.J. indicated in Singh v. 
Kaur may not therefore occur, but the range of cases now subject to 
adjudication as a result of Hirani will presumably be seen by the courts 
as requiring careful scrutiny. As noted above the form of arranged 
marriages in many communities is changing. Freedom of choice, where 





17 (1981) 11 Family Law 152. 

18 Ormrod, Watkins L.JJ., French J. (1983) 4 F.L.R. 232 (C.A.). 

19 Parenthesis supplied. Neither Singh v. Singh nor Singh v. Kaur was expressly 
mentioned or discussed. A passage from the current edition of Rayden on Divorce at 
p. 179, n 6, repeating Simon P.’s dictum in Szechter was referred to. 

20 11980] 3 All E.R. 65. 

21 The Siboen and The Sibotre [1976] 1 Lloyd’s Rep. 293. 

22 Simon P.’s view in Szechter v. Szechter was that in modern law the rules for duress 
in commercial contracts and marriage were the same: see [1970] 3 All E.R. 905, 914. See 
also Scott v. Sebright (1886) 12 P.D. 21, 23. 
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it did not already exist in some degree, is sometimes developing behind 
an orthodox presentation. Nullity proceedings, unlike other principal 
decrees, still require oral rather than affidavit evidence. Hirani does not 
indicate that these proceedings will be taken less seriously than pre- 
viously. The traditional emphasis on close scrutiny of nullity petitions, 
more important formerly at a time of restricted divorce, will presumably 
remain. ) 

Although nullity is statistically insignificant as a matrimonial remedy 
in comparison with divorce, the more liberal interpretation of section 
12 (c) of the M.C.A. 1973 could prove important, at least in the short 
term. A coerced petitioner’s own wilful refusal to consummate has been 
insufficient in the past for a nullity decree and psychological inability 
to consummate has not been extended to these cases.#% Divorce, in theory 
at least 24 and for the time being,*® remains a restricted remedy: the 
time restriction in section 3 of the M.C.A. 1973 applies,”® and the 
subjective element in the test for unreasonable behaviour would present 
problems for a petitioner whose main complaint was the respondent’s 
acceptance of an arranged marriage. 

In the long term this issue will be of symbolic rather than practical 
importance. Arranged marriages involve one important aspect of the 
problem of reconciling markedly different cultural values within 
English domestic relations law. On the question whether the law is 
prepared to permit cultural variation, Pearl has described “‘ the fairly 
common model which has been produced (as) that of a ‘ dual identity ’ 
which allows the immigrant groups, and in particular the Asian and 
East African groups, to adopt their own cultural traditions away from 
areas of contact with the indigenous country.” 2” In addition to develop- 
ments in the field of conflict of laws, there are examples of this policy in 
significant areas of domestic relations law. They include the reversal of 
Hyde v. Hyde #8 and provision of matrimonial relief by section 1 of the 
Matrimonial Proceedings (Polygamous Marriages) Act 1972 7° to 
parties to de facto as well as potentially polygamous marriages,*° the 
recent interpretation of section 11 (d) of the M.C.A. 1973 in Hussain v. 
Hussain,*" child care decisions such as Mohammed v. Knott,*" and the 

23 See Singh v. Singh [1971] 2 All E.R. 828, 834. 

24 See Bradley, “ Realism in Divorce Law ” (1976) 126 N.L.J. 1204. 

25 The Law Commission is again examining the ground for divorce (see 17th Annual 
Report (Law Com. No. 119)) and has already recommended amendment of s. 3, M.C.A. 
1973 in its Report, Time Restrictions on Presentation of Divorce and Nullity Petitions 
(Law Com. No. 116) (1982). 

26 But note the high percentage of successful applications under s. 3 (2): see Law 
Commission, Time Restrictions on Presentation of Divorce and Nullity Petitions (PWP, 
No. 76), p. 33. See also the liberal approach to s. 3 (2) in Fay v. Fay [1982] 2 All E.R. 
922 (H.L.). 

27 D, Pearl, “ Some Legal Problems of Immigrants: A Case Study in Peterborough 
U.K.” (1980) 22 Jo. of the Indian Law Institute 81. 

28 (1866) L.R. 1 P. & D. 130. 

29 Now s. 47, M.C.A. 1973. 

30 Criticised in Bromley, Family Law (6th ed., 1981), p. 62. 

31 [1982] 3 All E.R. 369 and see the Law Commission and Scottish Law Commission 
Working Paper Polygamous Marriages (PWP, No. 83) (1982). 

32 [1968] 2 All E.R. 563. 
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recognition of the importance of religious ceremonies of marriage for 
ethnic groups.** 

The diverse and sometimes conflicting interests involved in the 
arranged marriage system include those of the second and subsequent 
generations exposed to two cultures, the immediate family including 
siblings, the wider kinship network °4 and the ethnic group as a whole. 
Inevitably these cannot all be accommodated in a family law in which 
the prevailing ethic is individualism. This individualism has, in the 
immediate past, been tempered by the duty which it has been considered 
is owed to society at large rather than obligations to immediate or 
extended families.*° Section 12 (c) of the M.C.A. 1973 is unequivocal 
in emphasising free consent to marriage. The only issue since Singh v. 
Singh has been whether the special pressures on second generation 
immigrants would be recognised. There was, of course, no evidence of a 
conscious policy of protecting a different family form. Arranged 
marriages which, as a result of Hirani, come within the section are 
voidable, not void. In so far as the law in general and nullity in particular 
are relevant at all, the effect of the decision is to widen the choice for 
parties to arranged marriages. But the onus is on those with dual cultural 
affiliations to determine which system of values in relation to marriage 


they wish to adopt. 
DAVID BRADLEY* 


PART-TIME WORKERS, INDIRECT DISCRIMINATION AND REDUNDANCY 


PART-TIME workers are traditionally the “poor relations” of the 
British labour force.1 They are badly paid,? and tend to be laid off 
before full-time workers, often as a result of local union-management 
agreements. In this latter context, the recent Eley è decision by the 
Employment Appeal Tribunal has significantly improved their plight by 
laying down that selection for redundancy of part-time rather than full- 
time workers constitutes both unlawful sex discrimination and unfair 
dismissal. The E.A.T. also observed, however, that the “‘ last in, first 
out’ principle may be applied even though it may have an adverse 
impact upon women workers generally. 

In January 1981, the employer and the relevant trade union, the 
T.G.W.U., drew up a collective agreement containing two relevant 





33 Kaur vy. Singh [1972] 1 All E.R. 292. 

34 See, e.g. P. Jeffrey, Migrants and Refugees (1976) and V. S. Khan in J. L. Watson 
(ed.), Between Two Cultures, Chap. 3, for discussion of marriage in Pakistani communities 
including the preference for cousin marriage and the marriage prospects of siblings. See 
also the importance of the birddari and izzat defined by Khan as the kinship system or 
brotherhood and its prestige or status. 

85 For family control in England over choice of spouse in an earlier period see M. 
Ingram “ Spousals Litigation in England 1350-1640 ” in R. B. Outhwaite (ed.), Marriage 
and Society (1981), pp. 47-51. 

*Lecturer in Law, London School of Economics. 

1 Sedley, Part-Time Workers Need Full-Time Rights (1980). 

2 Williams, “ The Low Paid in Britain,” The Times, November 20, 1982, p. 3. 

3 Clarke v. Eley (IMI) Kynoch Ltd., Eley (IMI) Kynoch Ltd. v. Powell [1982] ILR.L.R. 
482. 
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clauses. First, “ last in, first out °’ was agreed as the basis of selection for 
redundancy, and secondly, it was provided that part-time workers 
should be dismissed before full-timers. The. agreement received the 
support of the overwhelming majority of the full-time workforce, 
some 480 men and women, though unsurprisingly it was opposed by a 
majority of the all-female part-time workforce. By the following 
October, redundancies had become necessary, and in accordance with 
the collective agreement all 60 part-time workers were laid off, together 
with 46 full-timers of both sexes. 

Mrs. Clarke and Miss Powell fought a test case, supported and 
encouraged by the E.O.C. and the N.C.C.L. The E.A.T. decided in 
favour of both, confirming the industrial tribunal’s decision for Miss 
Powell and overturning the decision against Mrs. Clarke. Both cases 
involved indirect discrimination under the Sex Discrimination Act 1975 
and unfair dismissal under the Employment Protection (Consolidation) 
Act 1978. 

With regard to indirect sex discrimination, the E.A.T. agreed with 
the industrial tribunal that full-time work was a “ condition or require- 
ment” under section 1 (1) (b) of the Act. Counsel for the employer 
attempted to narrow the scope of the words “ condition or require- 
ment ” so as only to cover something actively demanded of the alleged 
discriminatee. The E.A.T. firmly rejected this narrow approach and 
applied the “ mischief ” rule in favour of a broad interpretation to give 
effect to the legislative intent to eliminate the ubiquitous and varied 
barriers that fetter women in the employment marketplace. 

Secondly, the E.A.T. accepted without comment the industrial 
tribunal’s finding that the full-time work requirement had a dispropor- 
tionate impact upon women. Part-time work is a major problem in the 
European Community, especially in Britain, where there are four 
million part-time workers, 87 per cent. of whom are women, generally 
disabled from full-time work by the demands of dependent family 
members. Indeed, part-time workers are so very likely to be women that 
it is difficult in practice to regard a requirement of full-time work as 
gender-neutral at all. 

The burden of family responsibilities was discussed under the third 
head of inquiry, the locus standi requirement. As well as being a member 
of the protected group, an applicant must show, under sub-paragraph 
(iii), that she is personally unable’ to comply with the discriminatory 
requirement. In Miss Powell’s case, there was no problem, as her 
personal circumstances had forced her to transfer to part-time status 
since the birth of her daughter in 1978. Mrs. Clark, however, was an 
older woman whose children had left school by 1976, at which time the 
industrial tribunal felt she could have transferred to full-time work, and 
thereby “‘ complied ’’ with the requirement. Unlike Miss Powell, she 
could be taken to have chosen to remain a part-time worker, at least up 
to mid-1980, when transfer to full-time employment became impossible. 


4 See the opinion of Adv. Gen. Warner in Jenkins v. Kingsgate (Clothing Productions) 


Ltd. [1981] 2 C.M.L.R. 24, 29-30. 
M.L.R.—5 
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The E.A.T. disagreed and laid down that the only relevant time to 
assess whether an applicant can or cannot comply with a condition is 
the time she suffers discrimination—in the instant case, the date when 
the applicants were selected for dismissal because they were part-time 
workers. Browne-Wilkinson J. thought it was “irrelevant that she 
could at some earlier date have avoided that detriment by becoming a 
full-time worker.” ® 

In terms of general principle, the E.A.T. could easily have come to 
the opposite conclusion, that the legislation is aimed only at those who 
possess some unavoidable biological or societal characteristic which 
debars them from equal opportunity. There is usually no freedom of 
choice in such situations, such as height and weight requirements ° or 
the absence of family responsibilities 7 as criteria for selection or 
dismissal. Part-time work is at one remove from these situations, and 
involves a theoretical element of choice which is missing from primary 
adverse situations, since one cannot, for example, choose one’s height 
or disavow one’s dependent children in the same way as one may 
“ choose ” whether to work part-time. The fallacy of this approach 
is illustrated by the Supreme Court case cited by the E.A.T., Griggs v. 
Duke Power Co.® Plaintiffs were required, inter alia, to have completed 
high school, a requirement which had a disproportionate impact upon 
blacks. Was a plaintiff to fail because he or she might have been able to 
stay on at school over the minimum age? The Supreme Court rightly 
ignored individual motivation for leaving school and simply required 
proof in each case that the plaintiff did not, together with a large 
number of other members of the same protected group, possess a high 
school diploma.® Similarly, the E.A.T. was right to confine its inquiry to 
the question of whether Mrs. Clarke was or was not a part-time worker 
when she was selected for redundancy. The same principle underlies the 
recently amended draft Directive on Voluntary Part-Time Work,” 
which lays down that “ The fact that a worker is employed part-time 
shall not of itself justify differences in treatment as regards . . . rules 
concerning dismissal established by collective agreements ” (Art. 2 (2)), 
and requires Member States to ensure that “ any provisions in breach 
of the preceding Articles which are included in collective agreements or 
individual contracts of employment are null and void or capable of 
being declared so or amended ” (Art. 9 (1)). 

The draft Directive and the Eley interpretation of the Sex Discrimina- 
tion Act have in common that they prohibit discrimination against 
part-time workers without reference to the motivation for choosing to 
work part-time. To this extent, the United Kingdom is already in 
substantial compliance with its future obligations under European 
Community law. 


5 [1982] I.R.L.R. 482, para. 15. 

6 Dothardy. Rawlinson, 433 U.S. 321 (1977). 

7 Phillips v. Martin Marietta, 400 U.S. 542 (1971); Hurley v. Mustoe [1981] I.C.R. 490. 

8 401 U.S. 424 (1971). 

9 See now, for the same approach, Mandla v. Dowell Lee [1983] 1 All E.R. 1062, 
1069, per Lord Fraser. 

10 December 17, 1982, COM(82) 830 final. 
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Finally, the E.A.T. dealt with the question of “ justification ” under 
section 1 (1) (b) (ii), the burden on the employer to show that the 
discriminatory condition was necessary to achieve a legitimate aim of 
the undertaking. Originally, there was a heavy onus on the employer 
to show that the test was genuinely necessary and that the business 
need could not be achieved in some alternative non-discriminatory 
fashion. This burden has been lightened by two Court of Appeal 
decisions which stress a more employer-oriented approach that merely 
requires the condition to be “‘ acceptable to right-thinking people as 
sound and tolerable reasons for so doing ” ™ or “ right and proper in 
the circumstances.” 12 The House of Lords has recently confirmed this 
approach in a case subsequent to Eley which contained dicta to the 
effect that a condition may be justified as “ sufficient’? rather than 
“ necessary ”° so long as it is truly facially-neutral.1* The E.A.T. felt 
that the various formulae amounted to the same test in Jaw and the 
industrial tribunal had been correct to find that full-time work did not 
satisfy even this relatively low, “ most favourable to employers,” 
standard of justification. 

However, the E.A.T. went on to consider, obiter, the broader issue 
of whether the “ last in, first out ” principle itself could’ever be chal- 
lenged as unjustifiable. It advised industrial tribunals that any discri- 
minatory effects of the principle are more than balanced by the need to 
have an agreed and commonsense basis for selection for redundancies. 
The E.A.T. contrasted discrimination on the grounds of hours of work, 
which is “ grossly discriminatory,” with discrimination on the grounds 
of seniority, where it felt there is only a “ limited discriminatory effect.’’14 
The policy is clear, the protection of a common practice in industry 
often supported by collective bargains and thereby clothed in the 
general policy in favour of agreed redundancy procedures. There is, 
however, a specific statutory prohibition against unjustifiable indirect 
sex discrimination, whereby, as counsel for the employer correctly 
pointed out, seniority (the “ last in, first out ” principle) could well be: 
unlawfully discriminatory, since women would often have less con- 
tinuous or full-time service than men because of child-bearing and other 
family commitments. As a group, women leave the work place in their 
early/mid-twenties to have their families, and return by their thirties, 
when they have to start building seniority again from scratch and tend 
if possible to take part-time rather than full-time jobs.15 Thus, without 
disrespect to the E.A.T., the application of the “‘ last in, first out ” rule is 
grossly rather than marginally discriminatory against women workers, 
and the Eley decision seems to be a retrograde step in the application of 


11 per Eveleigh L.J, Ojutiku v. Manpower Services Commission [1982] I.R.L.R. 418, 
para. 20(C.A.). 

12 Per Slynn J. Panesar v. The Nestlé Co. Ltd. [1980] I.R.L.R. 60, para. 12, approved 
[1980] I.R.L.R. 64 (C.A.). 

13 Mandla v. Dowell Lee, supra, note 9 at p. 1070. A no-turban rule was not neutral 
because it attempted to discriminate on ethnic grounds, contrary to the statute. 

14 [1982] I.R.L.R. 482, para. 26. 

15 European Commission, “ Women and the European Community ” (1980). 
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the anti-discrimination legislation, not least because, bearing in mind 
the lamentable record of male-dominated trade unions in this area, it is 
probably misguided in any case to place too heavy an emphasis on the 
sanctity of collective agreements. Furthermore, the approach of the 
E.A.T. could well render the United Kingdom in breach of its obliga- 
tions under Article 5 of the Council Directive on Equal Treatment," 
which obliges Member States, inter alia, to guarantee individuals 
protection against discriminatory dismissals and to ensure that discri- 
minatory provisions in collective agreements may be declared null and 
void. It is suggested that, if the “ last in, first out’ principle is to be 
applied fairly and without discrimination, a new approach is required. 
The time away from work spent in child-bearing and child-rearing ought 
to count as continuous employment towards an individual’s seniority, 
rather than work against her, as at present. 

Turning to the unfair dismissal point, the E.A.T. found that both 
women had been unfairly dismissed under the E.P.C.A. and made clear 
the significance of unlawful sex discrimination in such cases. Unlawful 
discrimination is not an automatically unfair reason for dismissal 
under the statute, unlike trade union membership dismissals under 
section 58 of the Act. Nor does it “ necessarily’ follow that such 
dismissals are unfair, as the industrial tribunal wrongly held below, but 
every case must be regarded on its merits under section 57 (3). There is, 
however, a strong presumption that a discriminatory dismissal is also 
unfair, which imposes a heavy burden of proof on the employer. The 
E.A.T. was unable to think of a practical example that would combine 
unlawful discrimination with a fair reason for dismissal, but it warned 
that.such cases are theoretically possible and examined the instant case 
to see if it fell within this category. In its favour, the employer had 
made the collective agreement with the union in good faith and upon 
legal advice that the discriminatory clauses were not unlawful. However, 
it had been aware when selecting for dismissal that there was a possibi- 
lity of unlawful. discrimination, and this low level of knowledge was 
held sufficient to incur liability for unfair dismissal. Indeed, no less 
than “ complete ignorance ” of the possibility of an infringement of the 
Sex Discrimination Act will be enough to rebut the presumption, it 
seems. This imposes an almost impossible burden of proof on the 
employer, and thereby allows the sex discrimination applicant easy 
access to the superior remedies available for dismissal under the 
E.P.C.A. These include an order for reinstatement, rather than a mere 
declaration, and a superior level of compensation because of the 
presence of the basic award (together with an additional award where 
the employer disobeys an order for reinstatement). 

To conclude, this decision improves the situation of part-time 
workers in three ways: they may not be singled out for dismissal merely 
because they are part-timers, their motives for working part-time will 
not be examined, and they will almost invariably be able to pursue the 
superior remedies for unfair dismissal. Women in general, however, 


18 Council Dir. 76/207/EEC. 
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are still liable to suffer discriminatory layoffs on the basis of “ last in, 
first out.” On this last point, since the E.A.T. has undoubtedly developed 
a sensitivity to Community law and the anti-discrimination legislation, 
it is hoped that an opportunity will arise in the near future for it to 
reconsider its position. 

CHRIS DOCKSEY* 


DEFECTIVE BUILDINGS—A. LIMITED SOLUTION TO THE 
LIMITATION PROBLEM 


THREE major developments in the tort of negligence have brought 
about an important expansion of liability for negligently designed or 
constructed buildings: the recognition that public authorities exercising 
Statutory -powers can be liable in negligence’; the development of 
compensation for pure economic loss ?; and the rejection of the view 
that the mere existence of a contract between the parties can exclude 
concurrent tortious liability. With so much new thinking, the purported 
settlement of some issues has, predictably, been controversial. The 
House of Lords was concerned with one such issue in Pirelli General 
Cable Works Ltd. v. Oscar Faber and Partners (A Firm).* This was the 
date for accrual of the cause of action under section 2 of the Limitation 
Act 1980.5 

The plaintiffs engaged the defendant, consulting engineers, to advise 
on construction of a chimney. The concrete used for lining the chimney 
was unsuitable, cracks developed and eventually part of it had to be 
demolished and rebuilt. : ; 

The trial judge’s decision that the defendants were liable for negligent 
design and that the action was not time-barred was upheld by the Court 
of Appeal. The defendants appealed to the House of Lords on the 
latter issue. 

The trial judge had followed Sparham-Souter v. Town and Country 
Developments (Essex) Ltd. which held that damage is caused (and 
hence the cause of action accrues) when damage to (or perhaps a defect 
in) the building is or reasonably should have been discovered, whichever 
is the earlier. According to the trial judge, this rule had apparently 
been approved by the House of Lords in Anns v. Merton London 
Borough Council." Since discovery could not reasonably have occurred 
more than six years before the issue of the writ, and had not actually 





*Lecturer in Law, University of Exeter. 

1 See Home Office v. Dorset Yacht Co. Ltd. [1970] A.C. 1004; Dutton v. Bognor Regis 
Urban District Council [1972] 1 Q.B. 373; Anns v. Merton London Borough Council [1978] 
A.C, 728. 

2 See Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd. [1964] A.C. 465; Ross v. 
Caunters [1980] Ch.'297; Junior Books Ltd. v. Veitchi Co. Ltd. [1982] 3 All E.R. 201. 

3 See Esso Petroleum Co. Ltd. v. Mardon [1976] 1 Q.B. 801; Midland Bank Trust Co. y. 
Hett, Stubs & Kemp [1978] 3 W.L.R. 167. 

4 [1983] 1 All E.R. 65. 

5 Formerly s. 2 (1), Limitation Act 1939. 

6 [1976] Q.B. 858. 

7 [1978] A.C. 728. 
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occurred until nearly two years before, the action was not time-barred. 
It was irrelevant that the chimney had been completed over nine years 
before and that the cracks in the building must have occurred over 
eight years before. The Court of Appeal similarly felt itself bound by 
Sparham-Souter and Anns. ' 

The House of Lords allowed the appeal, overruled Sparham-Souter 
and held the action time-barred. Lord Fraser, with whom the other 
Lords agreed, delivered the principal judgment. He first examined 
whether Sparham-Souter was inconsistent with Cartledge v. E. Jopling & 
Sons Ltd.2 which held that a cause of action in negligence accrues as 
soon as a wrongful act causes personal injury, even though it is unknown 
to, and cannot reasonably be discovered by, the plaintiff. The Law 
Lords in Cartledge regretted their decision, recognising its harshness, 
but felt that existing law left them no alternative. In particular, since by 
section 26 of the Limitation Act 1939 time ran from the date of dis- 
coverability in cases of fraud or mistake,:it was considered a necessary 
inference that the date for normal cases was the date on which damage 
occurred.? But while Cartledge settled the date at common law 7° for 
accrual of an action in negligence for. personal injury, the Court of 
Appeal in Sparham-Souter. argued that damage to property was not 
analogous: for a plaintiff can sell his property when damage is latent, 
thereby suffering no damage, but it is not possible to get rid of one’s 
body." Moreover, the court emphasised that the date of discoverability 
rule produces a just result for the plaintiff, and drew attention to Lord 
Reid’s judgment in Cartledge, which stressed the harshness of that 
decision. ! 7 

However, Lord Fraser gave three main reasons for rejecting the view 
that Cartledge did not apply to damage to property. First, since section 
26 of the Limitation Act 1939 applied to damage to property just as 
much as to personal injury, it followed that the same necessary implica- 
tion should be made in relation to damage to property as had been 
made in Cartledge in relation to personal injury. Secondly, Lord Pearce, 
who gave the main judgment in Cartledge seemed to have regarded both 
types of damage as being subject to the same rules, for he relied on 
Lord Halsbury’s observations in Darley Main Colliery Co. v. Mitchell,” 
that a house that has received a shock is damaged although the damage 
only manifests itself later. Thirdly, Lord Fraser thought that there was 
an analogy between latent personal injury and latent damage to 
property. He countered the argument that no financial loss may be 
suffered in cases of property damage: “‘. . . so the man with the injured 
body may die before pneumoconiosis becomes apparent and he also 
may suffer no’ financial loss. But in both cases they have a damaged 





8 [1963] A.C. 758. Apparently the plaintiffs did not dispute this, supra, note 4, at p. 68. 

9 Ibid. at pp. 772, 774, 776, 784. 

10 Cartledge \ed to statutory reform by the Limitation Act 1963. The present law 
governing claims for personal injury and death is contained in ss. 11-14, Limitation Act 
1980. Z 

11 Supra, note 6 at pp. 868, 875, 880. . 

12 (1886) 11 App.Cas. 127. 
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article when, but for the defendants negligence, they would have had a 
sound one... .”’ 13 Lord Fraser also found some support in the recent 
case of Dennis v. Charnwood Borough Council.44 where Templeman L.J. 
had referred to the distinction between personal injury and damage to 
property as “‘ delicate and surprising ” 15 and Lawton L.J. had found it 
“ difficult ” 18 to reconcile Sparham-Souter with Cartledge. 

Lord Fraser then rejected the plaintiffs’ argument that Anns supported 
Sparham-Souter. He said that while Lord Wilberforce, with whom three 
other Law Lords agreed, had thought Sparham-Souter correct in 
rejecting the date of the conveyance of the house as the date for the 
accrual of the cause of action, he had neither expressly nor impliedly 
approved nor disapproved the date of discoverability rule. He also 
noted that Lord Salmon clearly considered that the cause of action 
could accrue before damage was discovered or discoverable. 

Finally, Lord Fraser rejected the view that, because of its harshness 
to the plaintiff, Cartledge should be departed from under the 1966 
Practice Statement because “‘. . . the law is now so firmly established 
that only Parliament can alter it... .’’ 1” He also emphasised the wide- 
ranging nature of the issues involved and the fact that simply to adopt 
the date of discoverability without a final longstop date “ might 
involve the investigation of facts many years after their occurrence... 
with possible unfairness to the defendants .. .’’ 18 Lord Fraser concluded 
by urging speedy reform ?® and Lord Scarman also considered that 
amending legislation was necessary and was to be expected since the 
problem of latent damage had aneony been referred to the Law Reform 
Committee. 

Lord Fraser’s conclusion, thereiore, was that Sparham-Souter 
should be overruled, and that applying Cartledge the action was time- 
barred, since the cracks occurred over six years before the issue of the 
writ. 

What should be said of the Lords’ decision? ; 

First, for Lord Fraser’s reasons, Sparham-Souter does seem inconsis- 
tent with Cartledge. One slight criticism is.that in supporting the 
analogy. between latent personal injury and latent property damage, 
Lord Fraser emphasises that a person with an injured body may die 
without suffering any financial loss. But since damages for personal 
injury compensate both pecuniary and non-pecuniary loss, a more 
precise analogy would be between a person who sells property with 
latent damage and suffers no financial loss, and a person with a latent 
personal injury who dies without suffering any financial or non- 
financial loss. 


13 Supra, note 4 at p. 70. 

14 [1982] 3 All E.R. 486. 

15 Jhid. at p. 492. 

18 bid, at p. 495. 

17 Supra, note 4 at p. 72. 

18 Ibid. Lord Fraser noted that a final longstop date is oresctiued in ss. 6 nid 7 of the 
Prescription and Limitation (Scotland) Act 1973. 

19 Ibid. 
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Secondly, it would seem that Lord Fraser correctly concluded that 
Anns did not necessarily support Sparham-Souter. Although Lord 
Wilberforce said that ‘‘ If the fact is that defects to the maisonettes first 
appeared in 1970 then, since the writs were issued in 1972 the conse- 
quence must be that none of the present actions are barred by the Act,’’”° 
the reference to the appearance of defects might have been made 
because that was when there was the present or imminent danger to 
health and safety, required by Lord Wilberforce. On other facts such a 
danger could arise before it could reasonably be discovered. 

Thirdly, the Law Lords wisely called for legislative reform in 
preference to overruling Cartledge. Not only would this have left an 
apparent conflict with section 32 of the Limitation Act 1980 (the 
amended version of section 26 of the 1939 Act), which the Lords in 
Cartledge had been so anxious to avoid, but also it is arguable that 
Sparham-Souter merely transfers injustice from plaintiffs to defendants. 
By making it more likely that an action will be postponed, the date of 
- discoverability rule produces greater uncertainty as to whether a 
potential defendant is free from claims in relation to work completed, 
and makes it more likely that a large number of successful actions will be 
brought. Insurance is in turn made more difficult and expensive. As 
Lord Fraser also indicates,24 Sparham-Souter may result in the 
defendant’s evidence being impaired. It was therefore prudent of the 
Law Lords to call on the legislature to examine how, if at all, fairness to 
both plaintiff and defendant can be achieved. 

Finally, in deciding when damage was caused, so that the cause of 
action accrued, Lord Fraser had to decide which kind of damage was 
actionable. Damages, he assumed, may be recovered for damage to a 
building resulting from defects in it, but may not be recovered for 
defects themselves.” i 

Until recently no action would lie for either. In particular it was 
thought that such actions were for pure economic loss as the plaintiff’s 
real complaint was that he had paid too much for the building. But in 
Dutton v. Bognor Regis U.D.C.?* it was accepted for the first time that a 
tortious action might lie for damage to, and possibly defects in, a 
building caused by negligent design or construction. This decision was 
largely approved by Anns but Lord Wilberforce emphasised that the 
action was to remove “ a present or imminent danger to. . . health or 
safety . . .’24 That “test”? was applied in Batty v. Metropolitan 
Property Realisations Ltd. where there was in fact no damage to the 
plaintiffs’ house although there was to their garden. In Junior Books 


20 Supra, note 7 at p. 760. 

21 See supra, note 18. 

22 Supra, note 4 at p. 70. He does, however, admit the possibility of a cause of action, 
“ where the defect is so gross that the building is doomed from the start,” and there 
“ the owners cause of action will accrue as soon as it is built.” Unless Lord Fraser means 
that defects may cause immediate damage to the building it is difficult to see how this 
section can be reconciled with the rest of his reasoning. 

23 [1972] 1 Q.B. 373. 

24 Supra, note 7 at p. 760. 

25 [1978] Q.B. 554. 
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Ltd. v. Veitchi Co. Ltd.” the House of Lords hae recently held that 
damages -could be. recovered, :inter alia, for the cost of replacing a 
defective floor which was not a danger to health or safety. Although 
the defects had led to cracks in the floor, the decision was not based on 
damage to the plaintiffs’ property: -the loss was treated as economic, 
and as there was very close proximity between defendant and plaintiff 
there was held to be a duty of care not to cause it. 

Lord Fraser’s assumption:can therefore hardly be said to be supported 
by authority. His reason for rejecting Lord Wilberforce’s test in 
Anns—‘‘ (that) was-of course related to the particular duty resting 
upon the defendants as local authority, -which was different from the 
duty resting upon the builders or architects °’ ?’—seems unsatisfactory.. 
There is nothing to- suggest that Lord Wilberforce saw his “ test ” as 
being confined to local authorities, and in Batty that test was indeed 
applied to builders. 

But while Anns is dealt with unsatisfactorily Junior Books is not even 
mentioned, and yet it can be argued that that decision allows an action 
based simply on defects in the property. If so, it may follow, applying 
Cartledge, that the cause of action accrues when the defective building 
work is done.?® The ironic result of. extending the kind of actionable 
damage would then be that a plaintiff’s action: would be more likely to 
be time-barred. 

Additionally, Lord Fraser S assumption that only damage | to the 
building can be compensated produces the acute practical difficulty of 
deciding when defects first cause damage to a building, and can lead to 
clearly unsatisfactory -results; for example, dangerously defective 
foundations will not ground an action in negligence until damage to the 
building is caused. 

Indeed it may be that Lord Fraser’ believing that Parliament must 
- legislate, has opted for a temporary and rather superficial solution 
which deliberately does not aim to solve all the problems in this highly 
complex area of the law. Le 

x A. S. BURROWS * 


- BIRCHING IN THE ISLE OF MAN 


"In Teare v. O’Callaghan 1 a number of interesting and delicate consti- 
tutional questions arose as a result of a sentence òf birching imposed 
by lay justices in the Isle of Man. The case arose out of a failure to 


26 [1982}).3 AIl E.R. 201. 
27 Supra, note 4 at p. 71. 

28 This would be a return to the date put forward in Bagot v: Stevens Scanlon & Co. Ltd. 
[1966] 1 Q.B. 197, and accepted by Lord Denning M.R. in Dutton; supra, note 23 at p. 396. 
See also the Defective Premises Act 1972, s. 1 (5). It should also be noted that a similar 
sort of argument to that made regarding the effects of Junior Books could also be made by 
referring to Forster v. Outred & Co. [1982] 2 All E.R. 753 (C.A.). Indeed the defendants in 
Pirelli argued that Forster should be applied, but Lord Fraser disagreed, supra, note 4 at 
p. 70. 

* Lecturerin Law, University of Manchester. 

1 4E.H.R.R. 232, Isle of Man, High Court. 





514 THE MODERN LAW REVIEW [Vol. 46 


introduce legislation rapidly either in the United Kingdom Parliament 
or in Tynwald to repeal those statutory provisions which empower 
magistrates in the Isle of Man to impose a sentence of birching. Such a 
step would appear to have been the logical consequence the decision 
of the European Court of Human Rights in the Tyrer? case which 
declared birching to be “ degrading ” and a violation of Article 3 of the 
Human Rights Convention. ? 

On July 17, 1981, at about 11.30 p.m., the appellant, then aged 163 
years, accompanied by his girlfriend, boarded a ferry at Ardrossan on 
which he met some friends of his own age. Later that night, after the 
consumption of a quantity of alcohol, a fight broke out at the bar and a 
completely innocent bystander was struck in the face by a pint glass and 
seriously injured. After disembarkation at Douglas the appellant, still 
manifestly drunk, was arrested and admitted responsibility for the 
assault. He pleaded guilty to a charge of unlawful and malicious 
wounding 4 and was sentenced by the magistrates at Douglas to four 
strokes of the birch pursuant to section 35 (5) of the Petty Sessions and 
Summary Jurisdiction Act 1927 (as amended). He appealed to the 
High Court against the sentence but, on the morning when the appeal 
was due for hearing the court was handed a document, signed by the 
appellant’s advocate, seeking leave to abandon the appeal. Indeed, at 
that very moment, the appellant was at Douglas Police Station, having 
surrendered to his bail, demanding to be birched. The court refused to 
allow the appellant to withdraw, mainly because it considered that 
serious constitutional issues were raised by the appeal. 

In its consideration of the substantive issues, the court dealt with the 
foremost issue, the validity of a birching order in Manx domestic law 
since the Tyrer judgment. This naturally necessitated an examination of 
the status of the Human Rights Convention in Manx and United 
Kingdom municipal law. The constitutional position of the Isle of Man, 
a dependant territory, is peculiar.® Suffice it to say here that the United 
Kingdom has the power to bind the Isle of Man by international treaty 
and has in fact done so in respect of the Human Rights Convention. 
Referring to the Tyrer judgment, the court readily agreed that “a 
decision of the European Court of Human Rights [was] binding on [it] 
in respect of the question as to whether or not a particular act [was] in 
breach of the Convention.” € Consequently, it was driven to the 
conclusion that “ further sentences of birching, if carried out, would 
render the United Kingdom and the Isle of Man in breach of an 
international treaty obligation.” 7 Nevertheless, since no legislation had 
been introduced in either the United Kingdom or the Isle of Man to 
repeal those provisions which invested magistrates with the power to 


2 European Court of Human Rights, 1978, Series A, No. 26. See Bonner, 42 M.L.R. 
580 and Zellick 27 I.C.L.Q. 665. 
3 Cmnd. 8969: “ No one shall be subjected to torture or to inhuman or degrading 
treatment or punishment.” 
4 Contrary to s. 35 of the Criminal Code 1872. 
5 Hood Phillips & Jackson, Constitutional andAdministrative Law (6thed.), pp. 659-660. 
: supra, note 1 at p. 236. 
ibid, 
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impose a birching order, could such a sentence still be legally imposed 
as a matter of Manx domesti¢ law ? `` 

In the inevitable ensuing discussion of si lisihie: or’ not the Human * 
Rights Convention was part of Manx domestic: law, the court referred 
to’two of the many rather familiar English authorities ® which were 
“ persuasive ” and which the court accepted as “ recording the correct 
position.” From an analysis of these cases the court distilled the 
principle that a treaty does not become part of the municipal law of the 
United Kingdom or the Isle of Man unless and until it is specifically 
adopted or transformed ® by ‘legislation into domestic law.’° Accor- 
dingly, the Human Rights Convention was ‘not a part of the municipal 
law and consequently the sentence of the magistrates was a perfectly. 
lawful one. Such’ a conclusion was wholly unexceptionable and in 
accordance with traditional analysis. It is true that in-the more recent 
case of Cheall v. Association of Professional, Executive Clerical and 
Computer Staff Lord Denning stated that Article 11 (1) of the 
Human Rights Convention, which includes the:right to form and to 
join trade unions, was part of the law of England or at any rate the 
same as the law of England and thus that the English courts themselves 
should give effect to it rather than put à citizen to all the trouble and 
expense of going to the Strasbourg Court:!? This view seems to extend 
a considerable and undesirable way beyond'sound authority and was 
rejected by Donaldson L.J. in a dissenting judgment; -in which he 
stated the orthodox view that neither the Convention-nor the decision 
of the Court of Human Rights in Young, James and Webster v. U-K.** 
had any direct impact upon English law. However, he was prepared to 
agree, as Lord Denning himself had stated in Schering Chemicals Ltd. v. 
Falkman Ltd., that in matters of legal policy regard should be had to 
the United Kingdom’ s obligation in international law to observe the 
treaty as interpreted by the Human Rights Court. Shortly after, Lord 
Denning himself appeared to recant his heresy in Taylor v. Co-Operative 
Retail Services Ltd., in holding that an employee, who could not 
recover compensation from his employers for dismissal for not joining a 
specified trade union, could seek compensation from the Government 
only by applying to the Human Rights Court at Strasbourg. 

Since the sentence of the magistrates was a EPO lawful one, it 
followed that: 

8 Attorney-General of Canada v, Attorney-General of Ontario [1937] A.C. 326; R. v. 
‘Chief Immigration Officer, Heathrow Airport, ex p. Bibi [1976] 3 All E.R: 843. 

9 On this vexed theoretical question see Morgenstern, “* Judicial Practice and the 
Supremacy of International Law.” (1950) 27 B.Y.I:L. 42. 

In Kaur v. Lord Advocate, 1981 S.L.T. 322, 329. Lord Ross cast doubt on the English 
authorities which, however, also indicate that an English court may have regard to the 
Human Rights Convention as an aid-to construction in order to clear up any ambiguity 
in a U.K. statute. 

11 [1982] 3 All E.R. 855 (C.A.); [1983] 2 W.L.R. 679 (H.L.). 

12 ibid. at p. 879. In the House of Lords, Lord Diplock with whom all his colleagues 
PN eae to Art. 11 without examining its effect on domestic law. [1983] 2 W.L.R. 
6733 European Court of Humán Rights, 1981, Series A, No. 44, 


14 11981] 2 W.L.R. 848. l ' 
eae RAIE C.R. 600. - a 
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“either the United Kingdom and Manx Governments [were] 
unconcerned about the possibility of. their respective countries 
being in -breach of their international treaty obligations, or they 
[were] depending on the courts of the Isle of Man always so to 
exercise discretion not to pass (or to vary) perfectly lawful and 
valid sentences as to extricate them from the consequences of 
inaction.” 16 
As birching was not a mandatory. sentence, ought the court in all cases 
to exercise its discretion not to permit birching and thus circumvent any 
possibility of the Isle of Man being in breach of its international 
obligations? The court believed that such an approach would be 
tantamount to an usurpation of the legislative function. The approach 
favoured by the court was that in the exercise of. its discretion on 
sentence it should adopt “a sentencing policy which is as much in 
conformity with the Isle of Man’s treaty obligations as is consistent with 
the operation of Isle of Man law.” 17 The court derived authority for 
this approach from statements, made by Lord Scarman in Attorney 
General v. B.B.C.18 and Lord Denning. in, Schering Chemicals Ltd. v. 
Falkman Ltd.” referred to above. , 

The court then turned to the issue of the formulation of such a 
sentencing policy. It remarked that, since birching isnot a mandatory 
sentence for any offence in the Isle of Man, there were at least nine 2° 
possible other-ways of dealing with the offence to which the appellant 
pleaded guilty. Furthermore, there may be.“ contra-indications ” 24 to 
birching. The proper approach according to the court was that: 

“ [t]he justices should strive in every case to fit one of the other 
nine methods of disposal to the case before them. Only if they 
regard each and everyone as unsuitable should they even consider 
the sentence of whipping. They should then consider whether any 

- of the contra-indications exist. If any does, then they must return 
to the other nine disposals and choose the least unsuitable one. 
If no contra-indications exist, then and‘only then, should they pass 
a sentence of whipping.” 2 


Applying this sentencing policy, the court, quashing the sentence, 
remitted the case to the justices indicating that a custodial sentence was 
warranted in the circumstances. The appellant was thereafter sentenced 
to three months’ imprisonment by the justices. 

That the court was anxious about its construction of such an “ arti- 
ficial ” sentencing policy in order to ensure, as far as possible, com- 
pliance. with international obligations, is obvious. Indeed, the court 
OT  —— a 


16 supra, note 1 at p. 237, emphasis supplied. 

supra, note 1 at p. 238, emphasis supplied. 

18 [1981] A.C. 303, 354, r 

19 [1981]2 W.L.R. 848, 861. 

20 Listed at 4 E.H.R.R. 239, 

21 See 4 E.H.R.R. 232, 239. “ (a) Where there is a delay between the offence being 
committed and the execution of sentence, the efficacy, of the punishment is eroded. 
(b) Those who are physically unfit for the punishment should never receive it. (c) Those 
who are psychiatrically unfit for the punishment should never receive it. (d) Those who are 
temperamentally unsuited for the punishment should never receive it.” 

a? supra, note 1 atp. 239. 
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made it perfectly clear that it was only exercising its discretion to lay 
down sentencing policy and that a differently constituted court might 
take another view. Ultimately, the only way to ensure compliance with 
treaty commitments was for the statutory provisions to be repealed by 
the legislature. 

The precise nature of the response of the United Kingdom Govern- 
ment to the Tyrer decision is somewhat unclear. The court accepted the 
assurance of the Attorney-General, that a copy of the decision was sent 
to all magistrates in the Isle of Man, although no guidance was given 
about the consequences of the decision. 

On the other hand, Council of Europe documentation 23 suggests 
that the United Kingdom reported to the Committee of Ministers of the 
Council of Europe that, not only had it informed the Manx Government 
of the effect of the Tyrer decision, but also that the judgment had been 
brought to the notice of all magistrates by the Chief Justice of the Isle of 
Man, who had instructed them that judicial corporal punishment was 

contrary to the Human Rights Convention. The Committee of Ministers 
accepted that such steps fulfilled the United Kingdom’s obligations 
under the Convention.*4 

What is clear is that in January 1981, when the United Kingdom 
renewed its declaration under Article 25 of the Convention for a further 
fixed five-year term, the right of individual petition and acceptance of 
the jurisdiction of the Human Rights Court vis-à-vis the Isle of Man was 
excluded.25 Thus, if the court had upheld the birching sentence, any 
application to the Strasbourg Institutions must have been declared 
inadmissible by the Commission. 

S. GHANDHI* 





23 C. E. Press Release B (78) 50 (1978). 

24 C.M. Resolution (78) 39 (1978). 

25 The reason for this given by Mr. Mayhew (Minister of State, Home Office) being 
that the Manx Government was considering the possibility of passing human rights 
legislation through the Tynwald and had asked the U.K. Government not to make further 
declarations on its behalf. See H.C.Deb., Vol. 1, col. 98 (March 18, 1981). Briefly noted in 
[1981] P.L. 267. 

*Lecturer in Law, University of Reading. 


REVIEWS 
TWO CONCEPTIONS OF MORALITY 


MORAL THINKING. By R. M. Hare. [Oxford: Clarendon Press. 1981. 
vili and 242 pp. Hardback: £11-00; paperback: £3-95.] 


AFTER VIRTUE. By ALASDAIR MACINTYRE. [London: Duckworth. 1981. 
ix and 252 pp. Hardback: £24-00; paperback: £7-95.] 


Mora t philosophy is not immune from changes in fashion, and if one looks 
back over the last 30 or so years one can detect signs of what, in political 
circles, is called a U-turn. Philosophers are apt to charge their predecessors 
with asking the wrong questions, and in the years following the last war many 
came to the opinion that earlier writers on ethics had made so little progress 
because they had mistaken the subject-matter of their discipline. The proper 
study of moral philosophers, it now appeared, was ethical language or, as 
Hare put it, “ the logical study of the language of morals.” Book titles 
reflected this: Ethics and Language, The Language of Morals, The Logic of 
Moral Discourse, The Language of Ethics, and so on. Implicit in this is the 
distinction between those logical or meta-ethical questions that are the 
proper domain of the moral philosopher and the questions of substantive 
ethics that should only be discussed when off duty. It was no paradox to say 
that ethics, thus conceived, was ethically neutral. 

Thirty years on much has changed. Substantive ethics is once more in 
fashion, journals have appeared to cater to this demand, and philosophers 
find themselves writing about justice, rights, war, animals, ecology, women, 
euthanasia, reverse discrimination and other concerns. Some, and Hare 
is one, believe that their investigations into moral language will contribute to 
our search for a solution to the world’s problems. “I offer this book to the 
public now rather than later,” he writes in the Preface to Moral Thinking, 


“ not because I think it needs no improvement, but because of a sense of 
urgency—a feeling that if these ideas were understood, philosophers 
might do more to help resolve important practical issues. These are 
issues over which people are prepared to fight and kill one another; and 
it may be that unless some way is found of talking about them rationally 
and with some hope of agreement, violence will finally engulf the world. 
Philosophers have in recent years become increasingly aware of the role 
that they might have in preventing this; but they have lacked any clear 
idea of what constitutes a good argument on practical questions.” 


It is to fill this gap that Moral Thinking has been published. Hare’s solution 
is a two-level version of utilitarianism. He starts by distinguishing between 
two levels of moral thinking, personified by the archangel and the prole. The 
former is a being of superhuman intellectual powers and perfect impartiality 
capable of performing moral calculations instantaneously and without fault. 
He can therefore formulate (and act upon) the correct universal principle on 
any occasion, and his thinking is, in Hare’s sense, purely critical. The prole— 
from 1984—represents the other extreme: he is capable of some moral 
thought but only at the level of prima facie principles, and when these conflict 
he is lost. Critical moral thinking is quite beyond him. Actual human beings 
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fall between these two extremes: we may rise towards the archangel by 
thinking critically along the lines Hare recommends, or we may sink down to 
join the prole by following the intuitionists or—much the same thing—by 
failing to think at all. ` 

The purpose of this device is, of course, to construct a theory that will 
combine in a single account the merits of both act-utilitarianism and rule- 
utilitarianism. Common objections to the former are that it makes unrealistic 
demands on peoples’ impartiality and calculating abilities and that it leads to 
immoral conclusions in many cases. The latter avoids these, but only at the 
expense of demanding a rigorous and, from a utilitarian: point of view, 
irrational adherence to a set of rules. Hare’s aim is to show that such objections 
are misconceived. 

The terms act- and rule-utilitarianism, though now part of current usage, 
can be misleading. The point is not whether a utilitarian theory incorporates 
rules but how it does. The aim of any utilitarian system is to maximise utility, 
and a perfectly rational calculator—Hare’s archangel—has no need for rules, 
whether to aid calculation, to act as precedent or to ensure impartiality. For 
human beings this is not so: the costs of individual calculation would be 
prohibitive, and the utility saved by doing calculations in batches—that is by 
creating rules—would more than outweigh the losses caused by adherence to 
the rules thus calculated. But these rules are no more means to an ulterior 
end; they are (in Kantian terms) hypothetical imperatives of the form “if you 
wish to maximise utility then. . . .” Everyone will know that there will be 
some cases where adherence to the rule will not lead to the best result, but, 
provided no one knows which cases these are, uniform obedience to the rule 
must be correct. This, however, remains true only if the particular exceptions 
remain unknown; once it becomes known that breaking the rule in particular 
circumstances increases the general utility then to carry on following the rule 
would be quite irrational. The crucial question is therefore whether we can 
ever know—and probability is all that is needed—that any particular excep- 
tion exists. It is at this point that critics of utilitarianism put forward what they 
hope to be plausible counter-examples: judicial condemnation of the inno- 
cent, carving people up for spare parts, and so on. Hare’s two-level theory is 
intended to cut the ground from under this kind of objection. At the critical 
level any counter-example, however far-fetched, may be introduced, but there 
can be no appeal to received intuitions. Down at the intuitive level these may 
be invoked, but now the counter-examples must be such as would occur “‘ in 
a real-life situation ” (p. 133). The success of this analysis will depend on its 
ability to deflect any potentially dangerous counter-examples up to the 
critical level where they can do no harm. I do not think Hare’s argument 
succeeds. Of course one can understand his irritation with some of the vague 
but fantastic objections conjured up by opponents, but odd things do happen 
in the real world too, and sometimes they end up in the courts. Cases like 
R. v. Dudley and Stephens do not happen very often, but once is enough. In 
this case the argument for homicide is, from a utilitarian point of view, pretty 
strong, for it has. only to be shown on a balance of probabilities that the 
expected utility of this course of action is greater than that of any other. 

What Hare is trying to show is that what he calls our moral intuitions are 
adequate for those occasions that happen in the real world—hence the fantastic 
counter-examples put forward by hostile critics. (This choice of the term 
intuition for our ordinary moral beliefs is not, I think, a good one. To call 
something an intuition is to give it a particular epistemological status, to say 
that we know it by intuition. Many moral philosophers have made just this 
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claim for our basic moral beliefs, but Hare very definitely does not.) But why 
should this be so? Most people have moral beliefs that can only with difficulty 
be reconciled with utilitarian principles. Of course we can, given sufficient 
ingenuity, produce some kind of accommodation—the impossibility of 
producing actual calculations helps here—and much philosophical acumen 
has been invested in this project. But why bother? From a thoroughgoing 
utilitarian point of view such beliefs are no more than a collection of errors, 
excusable in their time but hardly to be kept in the new age of enlightenment. 
Bentham, whose incapacity for understanding anyone else’s point of view was 
matched by a very clear grasp of his own, saw this very clearly. 

It is not therefore surprising that one does not find in Hare’s account any 
sense that utilitarianism is a distinctive moral outlook in many ways different 
from received morality. Instead complex arguments are constructed to 
reconcile our ordinary moral beliefs with utilitarian principles. Even the 
“ moral reformer ” who appears on page 69 does not stick his neck out very 
far, only proposing that “ there is nothing wrong with sex outside marriage.” 
Hare is no hedonist—expressly not (p. 143)—and in his discussion of hypo- 
thetical pleasure machines concludes, very much in. the spirit of the younger 
Mill, that he hopes he would be “strong minded enough to use them 
sparingly.” Bentham, by contrast, would have wired himself up to the 
earliest available model. , E 

Perhaps the most striking feature of Moral Thinking is that there is no 
mention of the good either in the text or in the index: The reasons for this are 
of some interest. When Moore invented the naturalistic fallacy he was 
reduced to saying that since good cannot be a natural property it must be a 
non-natural one. His emotivist successors rejected this, concluding instead 
that good was not a property of any kind and that statements that something 
was good were- to be construed as expressions of emotion, feeling or attitude. 
Emotivism was a coherent theory that avoided dubious intuitions and fishy 
non-natural properties, but it did so only at great cost, for it left a radical 
discontinuity between the real and purported nature of moral utterances. 
Ethics became a wholly irrational activity; a way of manipulating other 
people’s behaviour by means of bogus appeals to non-existent standards. The 
post-emotivists, of whom Hare was ‘one of the most eminent, tried to inject 
some rationality back into.ethics without abandoning Moore’s naturalistic 
fallacy. In The Language of Morals Hare described morality as a system of 
universalisable prescriptions specifying what ought to be done. These pre- 
scriptions could not be derived from facts—Moore’s argument was revamped, 
with the aid of Hume, into the maxim that no ought could be derived from an 
is—but only from other prescriptions. To call something good is not therefore 
to describe it (that is to commit the error of descriptivism) but to perform an 
act of commendation, an act appropriately performed when someone has 
done what he ought to do. This is the complete opposite of Bentham’s 
utilitarianism where to say that something ought to be done means, and can 
only mean, that the action is in conformity with the principle of utility. 

Ever since it first appeared critics of prescriptivism have objected that any 
consistent set of prescriptions is as good as any other. and that any choice 
therefore remains arbitrary and ultimately irrational. Freedom and Reason 
and Moral Thinking contain Hare’s replies to this charge. He now argues that 


“the requirement to universalise our prescriptions, which is itself a 
logical requirement if we are reasoning morally, demands that we treat 
other people’s prescriptions (i.e. their desires, likings, and, in general, 
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preferences) as if they were our own. So it is not that we are going by 
logic from facts to prescriptions; it is rather that logic compels us 
having ascertained facts about what others are prescribing or will 
prescribe, to treat these prescriptions on a par with our own original 
prescriptions in our moral reasoning ” (pp. 16-17). 


This is, in effect, an attempt to reach Bentham’s conclusions from Kant’s 
premises; and we find Hare writing a few pages earlier that “ there is a very 
close relation between Bentham’s ‘ Everybody is to count for one, nobody for 
more than one’ and Kant’s ‘ Act only on that maxim through which you can 
at the same time will that it should become a universal law.’ ” This would, I 
think, have surprised Kant. Bentham’s dictum means only that pleasures 
cannot be weighted, that one person’s pleasures cannot be regarded as more 
valuable than another’s: it in no way precludes the sacrifice of one person to 
the general welfare.. The maxim “ always convict the innocent if the public 
welfare demands it” is as universalisable as any other, but Kant did not 
think it would be universally willed. — 

Moral Thinking is clearly written and free from jargon; but for all these 
virtues I have to admit that I have not found it particularly readable. At times 
Hare becomes laboriously pedantic, as when he quotes—with appropriate 
footnote—Kipling’s lines: 


“ The toad beneath the harrow knows / Exactly where each toothpoint 
goes,” and adds, “ even if the toad spoke English and knew anatomy and 
were far more capable of accurate observation than, in that situation, it 
would be likely to be, it might not be able to say with confidence ‘ One of 
the points went through my seventh vertebra from the top, another is now 
going through my right lung’ ” (p. 94). 


After Virtue presents a complete contrast in both style and argument. 
MacIntyre’s thesis is that we are living in the ‘aftermath of a philosophical 
catastrophe. The book commences by. asking us to imagine a society in 
which, as a result of various disasters, the theory and practice of the natural 
sciences are destroyed, leaving only scattered and fragmentary information 
about such things as the periodic table or Euclid’s theorems. In such a 
society men might use expressions like mass or atomic weight—and analytical 
philosophy would describe this usage—though the original context that had 
rendered them intelligible had disappeared. This is, of course, to enter the 
realm of science fiction, but, MacIntyre maintains, the moral world we 
actually inhabit has many of the same features: 


“ What we possess, if this view is true, are the fragments of a conceptual 
scheme, parts of which now lack those contexts from which their signifi- 
cance derived. We possess indeed the simulacra of morality, we continue 
to use many of the key expressions. But we have—very largely, if not 
entirely—lost our comprehension, both theoretical and practical, of 
morality ” (p. 2). l a 


MaciIntyre’s argument in support of this hypothesis starts with a discussion 
of emotivism.. He sees emotivism as the natural successor to the kind of 
intuitionism advocated by Moore and his Oxford contemporaries such as 
Prichard. Intuitionism—and here, at least, Hare would agree—appears when 
the task of rational justification is given up as too difficult, yet morality is still 
regarded as being, in some sense, objective. Where it fails is the inescapable 
fact that people do not agree on what their intuitions are. The next step, 
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therefore, was to abandon Moore’s belief in non-natural qualities while 
retaining his criticism of ethical naturalism. The result was emotivism. This 
was the completely general thesis that morality was incapable of any kind of 
rational justification. Moral utterances were seen as expressions of feeling, 
attitude or emotion, and nothing more. What is strange is that the emotivists 
failed to draw from their own arguments the obvious conclusion that morality 
is itself no more than an illusion, a device for manipulating peoples’ behaviour 
by appeals to what are, in reality, bogus standards. MacIntyre attributes this 
to the fact that they construed emotivism as a theory of meaning (for which it 
is quite inept) rather than as a theory of use. Practical emotivism, that is the 
use of morality as an instrument for changing peoples’ behaviour, is far from 
extinct. 

Emotivism is not as dead as it may look: it is not merely alive at the 
practical level but also can be found underlying theories that publicly reject 
it. One of these, according to MacIntyre, is that contained in The Language of 
Morals. The main reason for its survival is the apparently insoluble nature of 
moral disputes. It is this failure to reach any conclusion that accounts for the 
shrillness of so much moral debate and leads to the appearance of such all too 
familiar figures as the protester. 


“The self-assertive shrillness of protest arises because the facts of 
incommensurability ensure that protestors can never win an argument; 
the indignant self-righteousness of protest arises because the facts of 
incommensurability ensure equally that the protestors can never lose an 
argument either. Hence the utterance of protest is characteristically 
addressed to those who already share the protestors’ premises. The 
effects of incommensurability ensure that’ protestors rarely have anyone 
to talk to but themselves ” (pp. 68-69). 


One does not have to look far to see the accuracy of this diagnosis. 

MaclIntyre’s remarks about emotivism may seem misplaced. Is it not a 
commonplace that morality is rational, and has not an immense amount of 
scholarly ingenuity gone into finding a rational foundation for ethics? 
Indeed it has, and for this very reason the failure of so many able and indus- 
trious philosophers to come up with anything that gains general, or even 
widespread, acceptance reinforces his point. Of course the fact that supposedly 
compelling arguments fail to convince can be explained away by attributing 
bad faith to critics—and Hare’s reference to “ professional opponents of 
utilitarianism ” (p. 131) comes close to doing this—but disagreements are too 
widespread to be explained away. The real reason is that the arguments 
themselves are not compelling. Utilitarianism purports to introduce some 
rigour, but the calculations that could back up such claims are never forth- 
coming; indeed they cannot be, for pleasures are heterogeneous and incom- 
mensurable. As MacIntyre says, “ it follows that the notion of the greatest 
happiness of the greatest number is a notion without any clear content at all. 
It is indeed a pseudo-concept available for a variety of ideological uses, but 
no more than that ” (p. 62). Natural or human rights are also fictions, and 
are compared on page 67 with witches and unicorns. The intelligibility of 
claims about rights, MacIntyre argues, presupposes the existence of very 
specific social institutions and practices: in the absence of these such claims 
are like a cheque in a society without money. ' 

So far MaclIntyre’s account, as befits his theory of a moral collapse, has 
been entirely destructive, and it may seem that the sceptics are right after all. 
That, however, is not his conclusion. His argument is that if we go back 
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behind the Enlightenment we find in the old Aristotelian conception of 
morality a workable moral tradition which was mistakenly discarded with the 
general collapse of Aristotelianism. In this older moral scheme there was a 
fundamental distinction between untutored human nature, man as he actually 
is, and man as he could be if he realised his te/os, his goal. The point of ethics 
was to enable us to get from one to.the other. The collapse of Aristotelian 
teleology in the seventeenth century removed the notion of man as he could 
be if he realised his telos, leaving on the one hand untutored human nature 
and on the other a set of moral injunctions suspended, as it were, in mid-air, 
Inevitably moral philosophers tried to derive these injunctions from un- 
tutored human nature; equally inevitably they failed, a failure that could not 
be removed by revising one’s beliefs about human nature. Such difficulties did 
not pass unnoticed, and no one was more-aware of them than Kant. Rather 
than pursue the by now obviously futile attempts to derive traditional moral 
injunctions from the facts of human nature, he looked instead for a secure 
foundation in pure reason alone. The various formulations of the Categorical 
Imperative were the result. But, so MacIntyre argues, the requirement of 
universalisability vindicates trivial or immoral maxims just as easily as those 
that Kant was trying to uphold. Conversely, the formulation that people are 
to be treated as ends not means, though it does have moral content, 1S 
unsupported by argument. 

If the Enlightenment project’ has proved to be a dead end, does a revival of 
Aristotle offer any more hope? It is at this point that MacIntyre may well 
lose many of those who have followed him this far. Some—Hare, I suspect, 
among them—will see this as a form of philosophical atavism hardly less 
misguided than an attempt to revive Aristotelian physics. There are several 
possible objections. To start with, ‘Aristotle’s teleological account of man is 
part of a general teleological view of nature; and this, at least, has vanished 
beyond recall. For Aristotle everything, and in particular every animal 
species, has its proper good defined by its nature, and the good is that at 
which all things aim. Man’s good is fixed by his nature and, as a consequence 
this good is unchanging, not because it is some kind of transcendent object, 
as Plato believed, but because the human species is unchanging. Because of 
this Aristotle’s ethics is (implicitly) non-historical. MacIntyre has no wish to 
saddle himself with Aristotle’s ‘‘ metaphysical biology ”: his teleology is 
social rather than biological. Furthermore it is historical in a way that 
Aristotle’s was not. 

This in turn creates a new problem. For Aristotle there.were many virtues, 
but they fitted together into a unique set. MacIntyre’s teleology, at once social 
and historical, rejects the Aristotelian doctrine of the unity of the virtues and 
opens the door to some kind of pluralism. As MacIntyre emphasises, different 
cultures produce different lists of virtues, and will, if examined, give different 
accounts of what kind of thing a virtue is. Thus, to use his examples, we find 
very different accounts in Homer, Aristotle, the New Testament, Benjamin 
Franklin and Jane Austen. Hence there are differences both as to whether 
some qualities—humility, for example—are virtues or not, and also as to 
what kind of things virtues are; whether, for example, they are mere pro- 
pensities to produce good consequences. The crucial question is posed on 
page 174: “ are we or are we not able to disentangle from the rival and 
various claims a unitary core concept of the virtues of which we can give a 
more compelling account than any of the other accounts so far? ” MacIntyre’s 
answer is, not surprisingly, that we can. 
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The argument comes in three stages. First there is a preliminary account of 
virtues in terms of practices, these being, roughly, activities with their own 
internal goods, i.e. goods that are constitutive of the activities themselves and 
not merely contingently connected with them, like fame or money. But 


“ unless there is a telos which transcends the limited goods of practices 
by constituting the good of a whole human life, the good of a human life 
conceived as‘a unity, it will both be the case that a certain subversive 
arbitrariness will invade the moral life and that we shall be unable to 
specify the context of certain virtues adequately ” (p. 189). 


The second part of the argument, therefore, consists in the search for this 
good. On page 204 we reach the disappointingly tautological conclusion that 
“ the good life for man is the life spent in seeking for the good life for man, 
and the virtues necessary for the seeking are those which will enable us to 
understand what more and what else the good life for man is.” Finally this 
search for the telos is seen as part of a tradition. “ A living tradition then is an 
historically extended, socially embodied argument, and an argument precisely 
in part about the goods which constitute that tradition ” (p. 207). 

It is not, I hope, unfair to see this conclusion as something of a disappoint- 
ment. The increasing vagueness of the argument suggests that something is 
missing, something that would give the conclusions more content. The 
reason, I think, is something like this. Earlier versions of the teleological 
tradition, whether Aristotelian or Christian, embodied very definite con- 
ceptions of man, his nature and, in the latter case, his supernatural destiny. 
While sympathetic to both MacIntyre endorses neither, and, lacking these 
metaphysical underpinnings, his own account falls into precisely the kind of 
pluralism he is so anxious to avoid. On his own showing practices may be 
incompatible, and it seems equally clear that they may be embodied in 
equally incompatible traditions. If so, how is one to choose between 
them ?MacIntyre’s conclusions are far closer to scepticism than he would wish. 

It will be apparent that MacIntyre’s conception of what moral philosophy 
is differs fundamentally from Hare’s. In the Preface he maintains that 


“the notion that the moral philosopher can study the concepts of 
morality merely by reflecting, Oxford armchair style, on what he or she 
or those around him or her say and do is barren. This conviction I have 
found no good reason to abandon; and emigration to the United States 
has taught me that when the armchair is in Cambridge, Massachusetts, 
or in Princeton, New Jersey, it functions no better.” 


This, I believe, is entirely correct. There just is no neutral philosophical 
vocabulary available indifferently to theorists of varying persuasions. There 
are many languages of morals corresponding to different conceptions of what 
kind of thing morality is. To elevate the local variety to the status of the 
language of morals is merely parochial, a symptom of philosophical in- 
breeding and a deficient sense of history. 

After Virtue is a fascinating and outstandingly interesting book: original, 
idiosyncratic and admirably written. It deserves a far wider readership than 
books on ethics usually receive. I have to admit to having found Moral 
Reasoning far less interesting. Others will be more favourable. At the very 
least these two books present sharply contrasted conceptions of the nature of 
moral philosophy, and for that reason alone both should be read. 

PHILIP MILTON* 


* Lecturer, Faculty of Law, University of Leicester. 
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TRADE UNIONS, THE LABOUR PARTY AND THE LAW: A STUDY OF THE 
‘TRADE Union Act 1913. By K. D. EWING. [Edinburgh: Edinburgh 
University Press. 1982. 249 pp. Cloth: £18-50. Paperback: £9-75.] 


THe Conservative Government’s distaste for trade unions as political actors has 
implications for labour law. The Employment Act 1982 amended the definition of 
“ trade dispute ” so as to expose predominantly political strikes to legal liability. 
In addition, restrictive amendments to the law governing union political activities 
were canvassed in a recent Green Paper.! The principal measure is still the Trade 
Union Act 1913. It set aside the Osborne ? judgment by allowing union expenditure 
on listed party political objects, provided that the money was drawn from a separate 
political fund and that members were able to “ contract-out ” of the political levy. 
Apart from its topicality, Dr. Ewing’s study of the 1913 Act is a substantial addition 
to the literature of Jabour law. 

It is clear from its structure that this book aims to combine the “‘ socio-legal ”’ with 
the “ black letter ” approach. The work is divided into three parts. Part One deals 
with the historical background including the system of “ contracting-in ’’ which was 
operative between 1927 and 1946. Part Two contains the bulk of the detailed technical 
analysis of the Act’s provisions, focussing in particular on the scope of union political 
objects within the meaning of the Act, the legal right of contracted-out members not 
to be discriminated against, and the adjudication of complaints, which is currently 
the responsibility of the Certification Officer. Part Three discusses the relevant 
experience in comparable English-speaking countries—Australia, New Zealand, 
Canada and the U.S.A.—and comments on the major policy issues as they appeared 
prior to the publication of the Green Paper. 

The legal presentation is accurate, clear and comprehensive, though the earlier 
authoritative texts will not be completely displaced.* At several points the author 
gives very forthright opinions on what he considers to be the correct interpretation 
of the law. For example, whatever the courts might ultimately decide, not every 
commentator would be quite as confident as Dr. Ewing (at p. 76) that union finance 
for the new Labour Party headquarters should have come exclusively from political 
funds.* But it is hard to fault his technical analysis of the 1913 Act which he places 
in a convincing historical and political context. A wide range of material is deployed: 
reports of the Certification Officer and his predecessors, Labour Party archives, 
cabinet minutes, Hansard, Dr. Ewing’s own survey of trade unions, and of course 
the writings of historians, lawyers, political scientists and industrial relations experts. 
These diverse sources and approaches are successfully integrated, which makes this 
book both a work of scholarship and a considerable literary achievement. l 

The main criticism is that the author is insufficiently aware of some of the relevant 
developments in the relationship between the unions and the Labour Party. Accord- 
ing to Dr. Ewing, the T.U.C. has “ a position of relative political neutrality ” (p. 73) 
because it must deal with governments of all political complexions and because 
many of its affiliates have no connection with the Labour Party. But this relative 
neutrality has to be set against the T.U.C.’s increasing involvement in political 
campaigns on, for example, unemployment and labour law, even though such 
activity should be regarded as the furtherance of “ statutory ” objects (within s. 3 (3) 
(e) of the 1913 Act) and therefore lawfully financed out of general funds. Further- 
more, throughout the last decade the T.U.C.-Labour Party Liaison Committee has 
played a key role in determining the Labour Party’s industrial and economicstrategy.° 
The Liaison Committee, which is made up of representatives from the Parliamentary 


1 Democracy in Trade Unions Cmnd. 8778 (1983), esp. Chap. 4. 

2 4.S.R.S. v. Osborne [1910] A.C. 87. For a recent historical account: H. Pelling, 
-“ The Politics of the. Osborne Judgment ” (1982) 25 Historical Journal 889. 

3 Citrine’s Trade Union Law (1967), 3rd ed. by M. A. Hickling, Chap. 6; C. Grunfeld 
Modern Trade Union Law (1966), Chaps. 14-17. 

4 Richards v. N.U.M. [1981] ILR.L.R. 247 (noted by Ewing (1981) 10 I.L.J. 190). For 
some background to this continuing saga, see The Guardian March 28, 1983. 

5 See L. Minkin, “ The British Labour Party and the Trade Unions: Crisis and Com- 
pact ” (1974) 28 Industrial and Labor Relations Review 7; J. Elliott, Conflict or Co-operation ? 
The Growth of Industrial Democracy (1978), Chap. 3; J. Clark et al., Trade Unions, National 
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Labour Party, the T.U.C., and the Labour Party’s National Executive Committee 
(N.E.C.) has given the T.U.C. “ a direct line into Labour Party policymaking and 
thus into general election manifestos.” ® Surprisingly, the book omits any discussion 
or even mention of this Committee. Another important body is Trade Unions for a 
Labour Victory (T.U.L.V.), which is composed of unions affiliated to the Labour 
Party. T.U.L.Y. now has a significant role in the Labour Party’s recruitment, training, 
political education, and finances, and in co-ordinating union resources in elections.’ 
Yet the book makes only one brief reference to T.U.L.V. at page 80 where it is 

. confusingly called “ Campaign for a Labour Victory.” ! As it happens, T.U.L.V.’s 
activities include the selective encouragement of the registration of voters, which 
remains one of the tasks of political parties at local level. Dr. Ewing is out of touch 
in suggesting (p. 197) that registration should on grounds of obsolescence be deleted 
from the 1913 Act’s list of union political objects. 

However, for the most part Dr. Ewing’s research is impressively thorough and his 
critique of the 1913 Act will inevitably feature in the controversies generated by both 
the Government’s Green Paper and the S.D.P.’s proposals.* His overall verdict on 
the Act is favourable. He suggests, for example, that after the initial statutory ballot 
to establish a political fund a requirement of regular affirmatory ballots would be 
unjustified, especially as the decision to maintain a political fund may be reversed 
under a union’s normal rules revision procedure. He finds that no significant problem 
for individual liberty is posed by the collection of the political levy through the check- 
off arrangement exemplified by the facts of Reeves v. T.G.W.U.° He favours the 
Tetention of contracting-out as opposed to contracting-in. The main reason why 
individuals who are anti-Labour Party ‘refrain from contracting-out is apathy not 
intimidation.” 

Political contributions from employers are, moreover, not subject to comparable 
legal controls to protect dissenting shareholders let alone consumers. The examina- 
tion of foreign systems only serves to highlight “ the detailed and comprehensive 
nature of individual protection in this country which is without parallel in any of 
the major labour law systems of the world ” (p. 196). In practice as well as theory the 
{913 Act balances the claim of the individual consciences of the minority with the 
majority’s need to take collective decisions on how best to promote their interests. 
In this light the suggestion that union members should be able.to earmark their own 
political contributions for a party of their choice appears to Dr. Ewing to be “ pro- 
foundly silly ” (p. 206). Unions are not agents for political parties at large and there 
is no valid reason why they should be required to assist parties which they regard as 
inimical to their interests.?" The evidence suggests (see pp. 51-55) that the advocacy 
of more restrictive controls over union political activity is motivated by a desire to 
undermine the Labour Party as much as a concern for liberty. Yet one of the ironies 
of British history, as Dr. Ewing’s work amply demonstrates, is that laws to restrict 
unions in the political sphere tend to have the effect of strengthening their links with 
the Labour Party. Roy LEwis.* 





Politics and Economic Management (1980), pp. 21-24. Recent T.U. C Annual Reports give 
concise accounts of the Committee’s work. ê Elliott op. cit., p. 31. 

? See Labour Party, N.E.C. Report (1982), p. 3. T.U.L.V. was set up 1978 but assumed 
its present importance after the 1979 general election, which post-dates the main 
empirical research for the doctorate on which Dr. Ewing’s book is based. 

8 Although T.U.L.Y. has sometimes been called “Trade Union(s)' for Unionists’] 
Campaign for a Labour Victory,” the Campaign for a Labour Victory (C.L.V.) was a 
quite separate body associated with the Labour Party’s right wing: see D. and M. Kogan, 
The Battle for the Labour Party (1982), pp. 69-70. 

3 S.D.P., Reforming the Trade Unions: Green Paper No. 7 (1982), pp. 15-18; S.D.P. 
Council, Industrial Relations: Trade Union Reform (1982), pp. 16-18. 

10 [1980] LR.L.R. 307. 

11 Cf. K. D. Ewing and W. M. Rees, “ Democracy in Trade Unions—1: The Political 
Levy,” New Law Journal February 4, 1983. 

1 Although this suggestion is identified with the S. D.P., it was criticised in the S.D.P.'s 
“ Green ” paper and omitted from the S.D.P. Council document, see note 9 above. 

*Senior Research Fellow, S.S.R.C. Industrial Relations Research Unit, University of 
Warwick. 
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RULES AND PROCESSES: THÉ CULTURAL LOGIC OF DISPUTE IN AN AFRICAN 
CONTEXT. By JoHN .L. COMAROFF and SIMON ROBERTS. [Chicago 
and London: University of Chicago Press. 1981. ix +- 293 pp. 
£19-25.] 


APART from Llewellyn and Hoebel’s pioneering oe of The Cheyenne Way (1941), 
instances of successful collaboration between lawyers and anthropologists have been 
extremely rare. Yet for almost a decade John Comaroff, an anthropologist, and 
Simon Roberts, a lawyer, have worked jointly (and separately) on the Tswana of 
southern Africa, and they have previously collaborated to produce several provoca- 
tive articles. The first book-length presentation of the results of their joint research, 
Rules and Processes is therefore certain to be welcomed as an example of fruitful 
interdisciplinary co-operation. It demonstrates convincingly the value of combining 
the different analytical skills and theoretical traditions usually associated with 
anthropology and law. 

But this book deserves also to be read for other, more important reasons, which 
should make it of interest to many outside legal anthropology. For one thing, the 
Tswana already number among the best-documented African peoples, largely 
because of the research by Schapera and his followers, including Comaroff and 
Roberts. Rules and Processes is based primarily on field research in two Tswana 
chiefdoms in Botswana. By providing a detailed ethnographic study of the forms and 
logic of Tswana dispute processes, it both complements and challenges the finding of 
earlier work. Moreover, many legal anthropological studies have concentrated on 
either the ethnography of disputing or the social and ideological framework within 
which disputes occur. In contrast, this book seeks to situate dispute processes in 
their broader social context and trace systematically the connections between 
disputes and the sociocultural order. It thus aims to transcend two existing research 
paradigms. Furthermore, Rules and Processes is not simply an exercise in the anthro- 
pology of law, though it undoubtedly makes a major contribution to the field. The 
authors’ main argument is that legal anthropology is premissed on a mistaken 
reification of “ the legal,” and therefore does not legitimately constitute a discrete 
field of inquiry. Comaroff and Roberts suggest instead that the sub-discipline of legal 
anthropology should ultimately be replaced by the study of relationships between 
norms and politics. 

The principal question posed by the authors concerns the relationship between 
rules, processes and the determination of social action. In the first chapter, Comaroff 
and Roberts introduce their central theoretical concerns and briefly sketch the main 
features of Tswana ethnography. The second chapter describes in detail the Tswana 
sociocultural order. Chapter 3 considers the nature of the loosely ordered and 
undifferentiated body of norms conventionally labelled “ Tswana law and custom ” 
(mekgwa le melao ya Setswana) and the ways in which these norms are invoked in 
disputes. Chapter 4 describes the context of disputes, including the hierarchy of 
formal institutions and the procedures and processes through which disputes take 
their course. The fifth and sixth chapters discuss marriage and the devolution of 
property, respectively, as related domains of disputing and analyse the sociocultural 
logic of disputes. Chapter 7 seeks to account for the form and content of Tswana 
dispute processes and also for the relationship between norms and outcomes. The 
final chapter reviews some of the study’s broader implications. 

The scope of the authors’ general argument may perhaps be conveyed by a brief 
recapitulation; though any summary: must inevitably fail to do justice to their 
detailed ethnography and numerous insights. Comaroff and Roberts distinguish 
two ‘contrasting paradigms which have hitherto dominated legal anthropology. 
The rule-centred paradigm, usually associated with the work of Radcliffe-Brown, 
assumes that it is possible to isolate “ law ”° as a subject of study. The processual 
paradigm, commonly traced to Malinowski, seeks instead to situate the study of law 
and order in the broader context of social control. According to Comaroff and 
Roberts, each of these paradigms is deficient. In their view, the rule-centred paradigm 
rests ultimately on Western jurisprudential concepts, which, as analytical tools for the 
study of societies lacking a discrete body of legal rules or formal legal institutions, 
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are singularly inapt. Studies within this paradigm are also incapable of explicating 
the relationships between various kinds of rules and the social determinants of 
disputes. In contrast, the processual paradigm, despite its advantage of owing little 
or nothing to Western legal theory, has given insufficient attention to the socio- 
cultural order. Work within it has therefore failed to provide a sound basis for 
elucidating the ways in which, in different societies, the sociocultural order is 
systematically related to rules and behaviour. Drawing on both paradigms, yet 
tending towards the latter, Comaroff and Roberts seek to analyse the form and logic 
of dispute processes and show their systematic connection to the Tswana socio- 
cultural order. 

This order consists, according to the authors, of two different levels: first, the 
constitutive order, which originates in the conception of the house and its internal 
relations and comprises a set of opposed values and structural elements; and, 
second, the “ lived-in,” or experienced, universe, a fluid world of social and political 
ties which are repeatedly negotiated and managed by individuals and groups by 
reference to a set of constant referents expressed in categorical labels. The distinction 
between these levels does not.correspond to that commonly drawn between rules and 
behaviour. Tswana society combines an agnatic-descent ideology and preferred 
father’s brother’s daughter marriage, and therefore tends to generate an emphasis on 
individualism and an interest in the management and construction of social groupings 
and relations. The house, the irreducible element of Tswana social structure, em- 
bodies a set of basic values and elementary structural forms as well as the principles 
of their reproduction and elaboration. The co-existence of two main marriage 
patterns—father’s brother’s daughter marriage and mother’s brother’s daughter 
marriage—entails and reproduces a systemic contradiction between agnation and 
matrilaterality, equality and hierarchy, and individualism and collectivism. Competi- 
tion for status and the construction of individual political careers centre on the 
negotiation of marriage and affinity and on property relations. Thus, the two levels 
of the sociocultural order are dialectically related. The constitutive order establishes 
the values to which ideology and individual actions are addressed and in the logic of 
which competition and dispute are ordered and rationalised, whereas the experienced 
universe both utilises and potentially transforms the constitutive order. 

To examine the relationships between the sociocultural order and disputes, 
Comaroff and Roberts outline a model of Tswana dispute processes. They take the 
intentions of litigants and relations between litigants as basic dimensions of conflict, 
and represent them on a continuum between two sets of poles: orientation to values 
or to relations, on the one hand, and conflicts involving determinate or generalised 
social linkages, on the other hand. Predicated on the particular features of Tswana 
ethnography, this model is used to generate four ideal types of dispute. Comaroff 
and Roberts demonstrate that these types vary consistently in relation to such 
elements as procedural flexibility, use of circumstantial factors in debate and 
- decisions, emphasis on the prior history of relations between litigants, generalisation 
of the object of dispute, and a tendency towards efforts by litigants and third parties 
to impose on the dispute paradigms of argument based on implicit or explicit reference 
to Tswana norms. Thus they generalise not from any individual dispute but rather 
from a range of disputes subsumed within the different ideal types. The authors 
conclude that the contrast between different ideal types is clearly expressed in 
relations between rules and outcomes. Tswana norms both regulate dispute processes 
and are an object of strategic manipulation, because Tswana dispute processes in 
fact embrace a range of different forms, each characterised by different modes of 
argument and different terms of reference. ` l 

Consequently, the authors suggest that no a priori assumption may be made 
concerning the extent to which or the manner in which conflicts are resolved by the 
application of rules. Any rigid distinction between legal and political modes of 
handling disputes cannot therefore be sustained. By giving due recognition to the 
total range and the systematic characteristics of disputes in any society, one may 
transcend both the rule-centred and the processual paradigms and thereby take 
account, within a single analysis, of both the normative and institutional aspects of 
social order and the negotiation and manipulation of rules in pursuit of self-interest. 
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Comaroff and Roberts conclude that, except perhaps in a few, highly centralised 
systems, it is futile to distinguish “ the legal” as a discrete field of inquiry: any 
attempt to do so would rely implicitly on assumptions drawn from Western juris- 
prudence and also give undue emphasis to the role of norms. A more fruitful means 
of understanding the systematic connections between conflict and order lies in the 
analysis of a society’s total range of disputes. Such disputes require to be studied in 
their systemic context, which, for any discourse (such as disputing), “ establishes its 
social and semantic referents, the ideologies and values that it reflects, and the 
goals and exigencies to which it is addressed ” (p. 29). Hence, Comaroff and Roberts 
are led by a detailed ethnographic analysis to reformulate the terms within which the 
study of dispute processes should properly be conducted, and thus to question 
the legitimacy of the anthropology of law. 

In order to evaluate this tightly woven argument, it is useful to identify the 
presuppositions upon which it is founded and then examine briefly some of their 
implications. Comaroff and Roberts make three crucial, implicit assumptions. 
First, they presume that the basic determinants of social action lie not in material 
processes but rather in the structure of ideas. Hence they define their analytic task as 
being “ to demonstrate the relationship between the principles that constitute a 
sociocultural system, the ideological forms that are inscribed in them, and the modes 
of transaction and exchange that they potentiate ” (p. 32). Second, they presume that 
the Tswana, here specifically the Kgatla and the Barolong boo Ratshidi chiefdoms, 
may be isolated as a relatively discrete social totality, or “ society.” This presupposi- 
tion underlies their analysis of the Tswana sociocultural order. Third, they pre- 
suppose that several distinct methods and categories of social science may usefully 
be conflated into one of two sets, so that each group of:ideas, thus conflatéd, may be 
contrasted with the other. The first set comprises recourse to Western jurisprudence, 
the rule-centred paradigm in legal anthropology, and normative sociology generally; 
the second embraces rejection of Western legal theory, the processual paradigm, and 
interpretive sociology. Throughout the book each set of combined elements is 
contrasted, sometimes explicitly but'usually implicitly, with the other. 

Each of these assumptions has several implications, of which it is possible here to 
mention only the most important. The authors’ idealistic approach to the study of 
dispute processes places primary emphasis on principles, rules and values, both as the 
constituent elements of the sociocultural order and as the main determinants of 
the logic of disputes. As will be seen shortly, it leaves little room for any analysis of the 
ways in which Tswana ideology or disputes are shaped or conditioned by historically 
specific processes of production and social reproduction. In addition, and perhaps 
inevitably in the study of a social group in which authority rests primarily with men, 
it results in a tendency to minimise the specific roles of women. Over 50 per cent. of 
the disputes considered by Schapera, and to which the authors refer (see pp. 217 
et seq.), concerned husbands and wives; and Comaroff and Roberts devote con- 
siderable attention to matrimonial disputes. Such conflicts are generally considered, 
however, ds exemplifying structurally induced conflicts between social groupings 
headed by men. Similarly, more than half of the dispute cases described in the book 
involve female litigants, but only in passing (see pp. 220-221) do the authors refer 
expressly to the reasons for conflicts between men and women. Hence the book 
concentrates primarily on the negotiation and management of male careers, since it 
relies too directly on the indigenous (male) ideology. 

The second assumption, that of societal integrity, is commonly made by both 
lawyers and anthropologists. For some purposes at least, it remains a feasible, if not 
always entirely defensible, analytic device. As examples, one might adduce research 
on particular aspects of English law or the historical study of some African com- 
munities, although even in these instances the impact of E.E.C. law and multi- 
national companies; on the one hand, and the past imbrication of rural Africans in 
the slave trade and long-distance commerce, on the other hand, should necessarily 
lead one to recognise that any assumptions of societal integrity is primarily heuristic. 
In'the Tswana case, however, the validity of this assumption, even for the heuristic 
purpose of facilitating an analysis of “ Tswana ideology,” would appear to be 
questionable. Of all African groups,’ those in contemporary southern Africa would 
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seem to be among those least capable of being studied adequately without a clear 
analysis of the ways in which individuals and groups are integrated into wider social 
and economic relations. 

Presuming the existence of a Tswana “‘ society ” as the unit of analysis, Comaroff 
and Roberts devote very little attention either to the impact and role of the state or 
to the consequences of labour migration. State police have replaced Tswana age- 
regiments as the coercive agents in social control (p. 26); Tswana wards are, “ for 
administrative and legal purposes, . . . treated as the effective constituencies of the 
State’ (p. 27); and Case 4.(pp. 112-113) concerned personnel of the Botswana 
Village Development Committee and was settled by the “district commissioner. 
Moreover, in their ethnographic introduction the authors compare and contrast the 
extent to which several Tswana groups are involved in, and economically dependent 
on, labour migration. At least eight of the 25 cases described in the book involve 
labour migrants, indicating clearly that the Tswana do not in fact constitute a 
closed “ society ” but instead are intimately involved in the South African economy. 
The authors also refer, briefly, to Tswana rationalisations of changing gender roles 
“to account for transformations—brought about primarily by the exigencies of 
proletarianisation within the southern African political economy—that have 
increasingly been impinging upon Tswana life” (p. 220). Yet in this book, unlike 
some of the authors’ other work, these processes are not considered in any detail. 
Tswana rules and processes are therefore presented in only part of their context, and 
some of the basic determinants of the nature and form of Tswana ideology and 
disputes are given very short shrift. 

Moreover, although Comaroff and Roberts mention that the historicity of any 
system lies in the dialectical relationship between the constitutive order and the 
lived-in universe (p. 23), their treatment of Tswana dispute processes and the 
sociocultural order is largely ahistorical. The model of Tswana “ society ” presented 
in the book is therefore rather static. Despite its emphasis on disputing, negotiation 
and competition, Rules and Processes has a markedly structural-functionalist cast. 
Such a presentation need not of course follow from the authors’ interpretive socio- 
logy; the latter, in contrast to a normative approach, would in any event appear 
more appropriate to a study of dispute processes, especially among the Tswana, in 
their wider context. Instead it derives from a conjunction of two of the authors’ 
assumptions: that rules, principles and values constitute the basic determinants of 
social life, and that contemporary Tswana “ society ” is the appropriate unit of 
analysis. 

The third presupposition concerns the conflation of jaraenlar social science 
methods and categories. As a result of this conflation, the authors assume that any 
conception of law is necessarily based, ultimately, on concepts from Western legal 
theory. In Chapter 1 they assert that many of the fundamental debates in legal 
anthropology stem from “ one central underlying question, namely, whether Western 
legal arrangements may validly provide a baseline for cross-cultural and analytical 
purposes—and, by implication, to what extent the concepts of English or American 
Jaw should delimit the content and scope of comparative legal theory ” (p. 4). They 
identify the alternative answers to this question (or these questions) with the rule- 
centred and processual paradigms, respectively. As already noted, Comaroff and 
Roberts rightly criticise studies in the rule-centred paradigm for frequently mis- 
applying Western jurisprudential concepts, particularly through a tendency to 
delimit a discrete body of “ law ” and “ legal institutions.” Clearly, many social 
groups, including the Tswana, have no “ legal ” system in the sense of functionally 
specialised institutions, and no “ law ” in the sense of relatively discrete concepts and 
rules, which bear any close resemblance to Anglo-American law. This is hardly 
surprising, but nevertheless it implies, as the authors make clear, that the use of 
Western legal concepts in the analysis of the social arrangements of such groups 
is at best misleading, and at worst a source of systematic distortion. 

It is less certain, however, and indeed is highly debatable, that law, regardless of 
how it might be defined, could not properly form the subject of anthropological 
study. By conflating discrete analytical elements, Comaroff and Roberts exclude the 
possibility of the elaboration of a broader conception of law which is not drawn 
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directly or indirectly from Western jurisprudence. It is possible to envisage that such 
a conception might, for example, follow Malinowski’s functionalism and embrace 
various modes of social control, analytically called “ law,” defined according to the 
language and concepts of particular cultures; or, alternatively, employ Marx's 
distinction between simple,and concrete concepts in order to compare yet distinguish 
the normative structures of historically specific social formations. Neither conception 
is free from serious ‘analytical problems, and each is subject to particular theoretical 
objections. But either: development’ could potentially lay the foundation for a 
comparative sociology of law, one: which was sensitive to cultural and historical 
differences and the subjects of which might include (but not be limited to) the 
particular legal forms of Western industrial states. Viewed in this light, Comaroff and 
Roberts’s strictures concerning conceptions of law appear rather too sweeping. 
Presuming that any conception of law is inevitably Western, they rightly criticise the 
misapplication of Western legal theory but unnecessarily exclude the possibility of a 
more adequate comparative sociology of law. ae 

If Comaroff and Roberts assimilate the rule-centred paradigm perhaps too 
narrowly ‘with Western jurisprudence, they also tend too easily to merge law and 
politics. Both of these tendencies originate partly in the authors’ cogent criticisms of 
Anglo-American legal anthropology, and in Rules and Processes both are used to 
good effect.: The authors’ main purpose is to-situate' Tswana dispute processes 
systematically in relation to the sociocultural order;‘and Tswana social structure and: 
individual career stratégies so evidently combine to ‘emphasise negotiation and 
competition. It is of course a truism that all law is political in some sense or other. 
Nevertheless, it does not necessarily follow that it is always useful to subsume law 
within politics, or to identify law solely with political competition. To do so would 
virtually disarm anyone who sought to understand the distinctive historically specific 
features of forms of social regulation, including the appearance of relative autonomy 
which is a characteristic of Western law. 

This theoretical position, according to Comaroff and Roberts, stems partly from 
Tswana social facts; as they put it, “ . . . the rule-centred paradigm does violence to 
our ethnographic data ” (p. 18). This empiricist conception of knowledge and both 
of the conjunctions which I have described—the merger of law and politics, and the 
equation of rule-centred studies with Western jurisprudence—form -distinct yet 
integral parts of the authors’ reassertion of interpretive sociology. Thus, Comaroff 
and Roberts view Tswana dispute processes as a microcosm of everyday life, and 
also consider that the systematic connections between order and conflict may best be 
understood through the analysis. of disputes. In Rules and Processes the argument for 
this position is not, however, entirely convincing. It rests too precariously on the 
authors’ basic presupposition that the conjunction of discrete elements in each 
contrasting set of ideas. is logically necesssry. Yet, even in Anglo-American legal 
anthropology, upon which, exclusively, the authors rely, the elements in each set 
have been only contingently associated. A finer distinction among methods and 
categories might have led Comaroff and Roberts to a more nuanced, if not a different, 
conclusion. i È l 

When considered in the light of their basic presuppositions, the authors’ theoretical 
constructions appear to be unduly fragile, and their more general conclusions need 
therefore to be tempered. Nevertheless, Rules and Processes makes a major contribu- 
tion to the anthropology of law. It represents an important addition to our ethno- 
graphic knowledge of the Tswana, especially in relation to marriage and the 
devolution of property. Moreover, in several respects it confirms previous studies and 
provides a wealth of middle-range hypotheses and guidelines for research. The 
authors show convincingly that “ Tswana law and custom,” far from constituting a 
’ discrete body of, legal rules, in fact comprises a loosely ordered, undifferentiated 
body of norms. They also demonstrate clearly that among the Tswana, and also, by 
extension, in other social groups, marriage is best understood as a process and 
therefore, from a legal standpoint, not as a jural state but as a jural potentiality. 
Similarly, it should be evident that, among the Tswana as elsewhere, the devolution 
of property cannot be reduced simply to post-mortem inheritance, but rather is 
intimately linked to the family developmental cycle. Comaroff and Roberts show 
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also that kinship bonds and property relations are not merely related but are, in 
fact, each a transformation of the other; hence the definition and redefinition of the 
one typically occurs through the specification and revision of the other. These 
important points, though not novel and situated within the terms of structural- 
functionalist anthropology, are certain to provide substance for further discussion. 

Furthermore, the authors outline a detailed model of the processes of dispute, 
which should prove useful to both anthropologists and sociologists. Correlatively, 
they show that a priori assumptions cannot be made concerning the extent to which, 
and the manner in which, conflicts are resolved by the application of rules. Although 
their attempt to transcend the rule-centred and processual paradigms in legal 
anthropology is not entirely successful, they demonstrate the importance of analysing 
the total range of disputes and their systematic characteristics in any society; as 
already suggested, this exercise may be feasible only in small-scale societies, and even 
in such instances the definition of “ society ” is peculiarly problematic. Finally, and 
of broader significance, this book provides a stimulating challenge to all, both 
lawyers and anthropologists, who attempt to study social processes in other societies, 
and perhaps also our own, by seeking first to delimit a CaN discrete domain of 
“law.” 

The authors of this dense yet extremely well-organised boak present their complex 
arguments clearly, cogently and, with some exceptions, in relatively jargon-free 
prose. Few other recent studies in legal anthropology range so widely or are likely to 
provoke such discussion. For these reasons, but certainly not these reasons alone, 
Rules and Processes is a significant addition to the iterature on comparative politics 
and law. 

Pane G. SNYDER* 


RECEIVING JUVENILE JUSTICE. By HOWARD PARKER, MAGGIE CASBURN 
and DAvip TURNBULL. [Oxford: Basil Blackwell. 1981. vi and 
259 pp. £5-50.] 


Tuis book can be highly recommended to anyone concerned with juvenile justice in 
this country. Based upon a manageable and sensibly drawn sample, the findings are 
reported in an easy style, free of jargon, with the conclusions reasonably founded in 
the evidence. The authors do not eschew the more fundamental considerations and 
implications to which the study gives rise, but deal with these in a way which avoids 
the strident and doctrinaire postures that so frequently characterise this field. 

The authors, starting from the premise that the juvenile courts exist for the 
purpose of punishment, set out to discover which juveniles are processed through 
criminal proceedings and why, and what safeguards exist to ensure that guilt is 
fairly established and punishment fairly distributed. To enable them to do this, the 
authors decided to rely primarily upon the views of those who must receive the 
jurisdiction of the court—the juveniles themselves. It is their perspective which 
underpins the research methodology, though there is supporting data 
derived from court observation and from views expressed by defence lawyers, social 
workers, magistrates and so forth. This appreciative approach has been sadly 
missing in previous studies of juvenile justice, and the present research is therefore a 
welcome and revealing departure and one which will cause many to reassess their 
thinking about the ordering of justice. 

It is well known that bitter ideological debates preceded the introduction of the 
Children and Young Persons Act 1969 and that these have been perpetuated by its 
partial implementation. What has been less clearly recognised i is that the result has 
been a legitimisation of the extension of discretion in the criminal-juvenile justice 


system. One feature of this is dramatically exposed in this study. The authors com- 
Se 
*Reader in Law, University of Warwick. 
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pared two courts on Merseyside, City court and Countyside court, and the contrasts 
could hardly have been greater. City court, extremely busy, dealing with more than 
4,000 cases each year and under tremendous organisational pressure, operated on a 
liberal, paternal basis. The court was based upon the use of three operational rules: 
the routine use of due process, an understanding that proceedings should be con- 
ducted with civility and the employment of a consistent sentencing formula. Legal 
representation was encouraged. Tolerance was the order of the day. Although 
magistrates and clerks in City court .did have ideological views about crime and 
offenders, these, it seems, were largely withheld and did not routinely invade formal 
court proceedings. Countyside court, by contrast, appears to have been manned by 
unprepossessing individuals, lacking in both social skills and raw humanity, un- 
thinkingly doling out custodial sentences, often without explanation. The court was 
marked by a high rate of refusal of legal aid and an unpleasant atmosphere that 
reeked of private justice; their justice in their court. Short on courtesies, Countyside 
magistrates freely allowed their ideological preferences to colour their sentences. 

Interestingly, the families who co-operated in the research supported the principles 
of “law and order’’ and they accepted the idea of punishment as the primary 
concern of juvenile courts. Their alienation from operationalised “ law and order ”’ 
on the local level must, therefore, be taken seriously. The principal reason for this 
estrangement, according to the research, is the behaviour of the police. The police 
have a strong tendency to “ push in ”’ cases into the juvenile system (including a 
large amount of trivia), to “ bump up ” the seriousness of the charge, to distort, 
de-contextualise and unduly criminalise the actions of the juveniles. This affects not 
only the attitudes of the parents towards the police but also their acceptance of the 
legitimacy of the judgments at court. This was particularly unfortunate in the case of 
City court since both juveniles and parents tended to judge their court experience 
favourably. 

This is not, however, to imply that even City court was beyond criticism. There is 
no juvenile justice system: instead there is a system (or more accurately a variety of 
systems) which deals with juveniles drawn from a particular section of society, poor 
working-class families. The authors make the point trenchantly that the juveniles in 
their sample came from families which were the victims of structural deprivation, 
hovering at the baseline of the socio-economic scale. Magistrates, taking a consensus 
view of society, were ill-equipped to undertake any critique of all this and did not 
attempt to do so. But the consequence was that they operated on the basis of con- 
sensus assumptions—that the police are impartial and that their word is always to be 
trusted, that school is a good thing and that your position in life depends upon your 
own (injadequacy not that of the social system. “.Criminal-juvenile justice,” the 
authors remark chillingly, “‘ is at its best not concerned with social justice. Criminal- 
juvenile justice, at its worst, may not even be concerned with the minimal safeguards 
of natural justice.” While one may not, on this view, be able to secure justice in an 
unjust society, the problem is compounded by the complicity that operates among 
the court personnel. Interests conflict but become confused. Lawyers, basing their 
mitigation on their understanding of the court’s sentencing policy, become part of a 
feedback loop which can only reinforce existing sentencing practices. Probation 
officers, too, internalise the reality of the courts’ approach by writing their reports 
with the magistrates’ attitudes in mind. And social workers (especially in care cases) 
are locked into an institutional conflict between the interests of the local authority 
and those of the juvenile which is not of their making. Agreements, understandings, 
bargains, acceptances abound and the assumption is that conflict in court will not be 
in the interests of anyone. The result is a sanitised script in which the “ court team ”’ 
slip through the agenda in a communal! state of passivity. 

The strength of this study lies in the perspective which it brings from the side of 
the families themselves and from the balanced discussion that the authors provide. 
Juveniles may appear passive in court but they and their parents are discerning and 
critical observers, and this book is a fitting testimony to that fact. 


MICHAEL MCCONVILLE* 
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JUDICIAL REVIEW OF THE DEATH PENALTY. By DAVID PANNICK. [London: 
Duckworth. 1982. vii and 245 pp. £18-00] 


Tmas book is not about the moral or political acceptability of the death penalty: it is 
an analysis of the reasoning and conclusions of the constitutional courts of the 
world on the validity of capital punishment. In a learned comparative investigation, 
attention is paid to the pronouncements of courts in the United States, India, 
Canada, Cyprus, Japan and Pakistan, with special emphasis placed upon the manner 
in which the Judicial Committee oF the Privy Council performs its constitutional 
role in death penalty cases. 

The centre of the book is a detailed account of the circumstances in which the 
death penalty has been held (primarily by American and Indian judges with, the 
author acidly points out, no support from the Privy Council) unconstitutional. 
From this analysis, the author sets out the criteria of unconstitutionality which have 
gained a measure of acceptance: imposition in a cruel and painful manner; arbitrary 
and freakish application; where it is mandatory for a defined offence; where it is 
grossly disproportionate to the offence; where it is based upon procedural irregularity ; 
and where it violates the guarantee of equal protection of the law. David Pannick 
is not by any means satisfied with protections of this nature. Although the over- 
whelming consensus of judicial opinion in constitutional cases in Supreme Courts 
throughout the world is that the death penalty serves a valid penological purpose, 
the author strongly argues that it should be declared per se unconstitutional as 
cruel and unusual punishment, not in accordance with law, a violation of due 
process of law or a breach of equal protection of the law. 

Some mild caveats need to be entered. While the book is not a campaign manual 
for opponents of the death penalty, the views of the author tend to colour, and at 
points detract from, the analysis. Even to one sympathetic to the thrust of the book 
there is a feeling of disappointment at the rather lofty if not tetchy way in which 
contrary views are dismissed. Accepting that the record of many courts in protecting 
human rights is pretty dismal, the author’s case is not helped by describing judicial 
views as “ palpable nonsense,” judges as ‘‘ lacking the capacity to understand,” and 
Judgments as “ crude.” Even concessions tend to have a sting in the tail: “ In fairness 
to the Privy Council, it should be emphasised that ” is not a precursor to a com- 
pliment but continues, “ it is far from alone in its errors in this respect ...’’ This is a 
pity because his actual analysis is rigorous and the arguments generally are on his 
side, so much so that they usually speak for themselves. That this is not always the 
case, results from the narrow range within which they are canvassed. Thus, the 
argument that the death penalty is unconstitutional because it is discriminatorily 
applied against the poor and members of minority groups needs to be considered 
(which it is not) in relation to the whole range of criminal offences and if this is done 
it calls into question not the death penalty but criminal prohibitions generally. 

Notwithstanding these comments, this book remains a timely and elegant con- 
tribution, replete with learning and insight. It is pleasurable to read and forces 
reconsideration of criminal procedure (whether, for example, a Brandeis brief 
approach ought to be introduced here), of the composition of the judiciary (whether 
judges ought to be appointed who are more knowledgeable of extra-legal consider- 
ations), as well as of the constitutionality of the death penalty. This will remain an 
important book even if there is little immediate prospect of a return to capital 
punishment in this country; and it will have wider significance if we ever move 
towards a Bill of Rights. 

MICHAEL MCCONVILLE * 





* Lecturer, Faculty of Law, University of Birmingham. 
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LAW FOR THE WoRLD OCEAN. By GERARD G. MANGONE. [Stevens. 
Eastern Law House. 1981. 313 pp. £12:00.] - 


THis admirable book consists of the six Tagore lectures delivered by 
Professor Mangone at the University of Calcutta in 1979. Few international 
lawyers recently have attempted comprehensive works on the law of the sea 
pending the outcome of the Third United Nations Conference on the Law 
of the Sea (UNCLOS III) and it might be thought that recent events—the 
adoption by the UNCLOS III of a: Convention on: April 30, 1982, and its 
subsequent rejection: by the United States of America—had overtaken and 
dated Professor Mangone’s work. This is far from being the case. On the 
contrary this book is likely to become one of the main introductory works 
for law of the sea (LOS) students, providing an indispensable key to under- 
standing the UNCLOS issues and setting them in their rightful historical 
perspective in a simple, readable style. - 

Professor Mangone displays his profound grasp and understanding of the 
underlying themes and strands which have -developed the LOS from ancient 
times to the present day. He takes a broad historical view and manages to 
encapsulate an astonishing amount of detailed information concerning every 
significant stage within the lectures’ span. He starts with the growing sophistica- 
tion of legal theories concerning uses of the sea, and progresses through such 
long-established subjects as the international law governing naval forces, 
merchant shipping and fisheries, to the more modern topics of exploitation 
of the continental shelves and deep seabed and protection of the marine 
environment. In all these fields Professor Mangone shows how changes in 
technology and political values have, as he says “ cracked old concepts ” (p. 41). 

The chapter on international regulation of deployment of navies (a hidden 
issue of UNCLOS) has particular relevance in the light of naval actions during 
the Falkland Islands’ crisis, especially his analysis of how the development of 
submarines, nuclear missiles and air power have affected legal developments; 
here he is indebted to the late Professor O’Connell, who made “The 
Influence of Law on Sea Power” the theme of his Schill lectures; Professor 
Mangone supports his views and continues this theme, showing how profound 
changes of functions can influence the rules. His conclusions that because the 
ultimate horrors of nuclear war are still a wild fantasy of military strategists 
“every strand of international law that can moderate suspicions between 
nations as well as the magnitude of modern weapon systems in time of conflict 
shall be welcomed” and that international legal constraints on naval forces 
“can make. the difference between peace and nuclear holocaust” (p. 83) have 
been validated by the practices of both parties in the Falkland Islands conflict. 

By including so much historical detail Professor Mangone has perforce 
omitted detailed consideration of some modern problems; it is a pity that 
there is no consideration of the importance of the new restrictions on scientific 
research or the detailed LOS Convention’s provisions for dispute settlement. 
In the shipping chapter moreover one would have liked to see more analysis 
of the substandard ship problem, acceleration of entry into force of IMCO. 
(now IMO) Conventions, and .the relevance also of ILO Conventions in 
eliminating human error. Concerning fisheries, the 1983 Bering Fur Seal 
decision had even greater significance than the author concedes since it laid 
down the first international : criteria for conservation and management. The 
significant 1964 European Fisheries Agreement is omitted and the remarkably 
flexible adaption of the Whaling Convention to changing scientific and other 
perspectives is overlooked, though the early history of the problem is touched 
on. 

Another gap is any mention or analysis of the “common heritage ” concept 
applied to the deep seabed area (the term is not in the index). Given Professor 
Mangone’s sensitivity to historically significant developments and his original 
audience this is a most surprising omission. Nor does he consider emerging 
law concerning technology transfer or the interests and criteria of geo- 
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graphically disadvantaged states. The implications of the ICJ’s reliance on the 
“ naturalness” of prolonging states’ rights to exploit their land territory 
under the sea are also overlooked Finally, though Professor Mangone, does, 
in dealing with the marine environment, mention five sources of marine 
pollution (he leaves out the deep seabed) and refers to ecological perspectives 
he does not relate this to the trend towards a more holistic approach to marine 
protection. He makes passing reference to the Baltic and Mediterranean 
Conventions but ignores UNEP’s Regional Seas Programme, the seminal 
Paris Convention on Land-based Pollution, the recent Convention on Trans- 
Boundary Air Pollution and UNCLOS’s concept of specially vulnerable areas. 

These sins of omission, however, are more than compensated for by the 
virtues of what is included, the wealth of information and historical insight. 
There will be life in the LOS after UNCLOS and this book will long remain 
part of it. Moreover, it is attractively printed in a manageable size that will 
enable many to keep it by them as a reminder that the LOS neither began 
nor will end with the 1982 Convention. 

PATRICIA BIRNIE * 


ANTI-DUMPING LAW IN A LIBERAL TRADE ORDER. By RICHARD DALE. 
[London: Macmillan, for the Trade Policy Research Centre. 
1980, xiv and 237 pp. £20-00. ] 


DuMPING, and the measures taken to counteract it, is a subject which has 
received curiously little attention in academic circles. The last large-scale 
study of the problem, Jacob Viner’s Dumping: A Problem in International 
Trade was published in 1923. Dr. Dale’s book therefore fills a serious gap 
and is to be welcomed for this reason and also for its thorough, scholarly, 
yet clear and readable, approach. The economics of dumping, and the theory 
behind anti-dumping legislation, are discussed in some detail and Dr. Dale 
puts forward the view that anti-dumping measures are a much greater threat 
to international trade than dumping itself. He considers that much of the 
theory used to justify these measures is misconceived. The book also contains 
discussion of the legislation and administrative procedures relating to dumping 
in the United States, Canada, the United Kingdom and the European Com- 
munity as well as case histories of such causes célèbres as the Japanese: 
Ball-Bearings case and the long-running steel saga. Although of particular 
interest to the economist, especially the international trade expert, the subject 
of this book is also of importance for lawyers, international trade lawyers in 
particular, but also others: the Japanese Ball-Bearings case, for example, 
raised important issues of E.E.C. administrative law. There is no doubt that 
Dr. Dale’s book will now be regarded as the standard work on the subject. 


T. C. HARTLEY fT 


* Department of Public International Law, University of Edinburgh. 
t Senior Lecturer in Law, London School of Economics and Political Science. 
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MEDIATION IN FAMILY DISPUTES 


BEHIND the present enthusiasm for “ conciliation’ in family disputes 
it seems at first sight possible to identify a simple and attractive idea: 
that in many instances of family conflict it is desirable for the parties 
themselves to arrive at some kind of agreed solution, instead of present- 
ing the matter to a judge for his decision. Beyond that it is difficult to 
isolate a consistent package of ideas associated with this movement. 
There is no clear agreement as to what is wrong with present institutions, 
or as to the arrangements which should ideally supplement or replace 
them. Sometimes, too, there is an uncertain ‘fit’? between stated 
objective and proposed solution. When the embryonic institutions of 
“ conciliation ’’ now beginning to operate are examined, considerable 
diversity is also observable. Perhaps all this should not be surprising, 
for when we look back to the Finer Report,? which many see as the 
starting point of the movement towards “conciliation” we find a large 
plea for a new disposition, a fresh general approach, rather than specific 
institutional prescription. Although the Family Court is carefully 
described, the processes contemplated under the head of “ conciliation ” 
remain hazy. Even the recent Inter-departmental Committee, explicitly 
required to report on “‘ the nature ” of existing agencies of conciliation, 
has almost nothing to say about structure or the implications of different 
institutional arrangements.* Yet much of the present discussion takes 
for granted agreement about the nature of institutional forms that have 
never been worked out in detail, let alone submitted to serious 
evaluation. 

These uncertainties make it worth looking again at some of the ideas 
which underpin contemporary discussion of conciliation and re- 
examining the range of institutional forms which the various arguments 
appear to contemplate. At present it appears that mediation will 
become the dominant form of third party intervention associated with 





1 e.g. we repeatedly find the call for settlement of disputes by private negotiation 
coupled with a demand for a national conciliation service, organised and financed by 
government. See p. 555 below. 

2 Report of the Committee on One-Parent Families, Cmnd. 5629 (1974). ‘ 

3 See the Report of the Inter-departmental Committee on Conciliation, HMSO (for the 
Lord Chancellor's Department), 1983. There conciliation is defined as “some kind of 
structured scheme or facility for promoting a settlement between parties.” (p. 2). 
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“ conciliation.” Already a number of agencies hold themselves out as 
offering specialist mediation in family matters and have formed a 
national association 4; at the same time court Registrars in some areas 
are now undertaking “ mediation’’ on an experimental basis. But 
many different things are being attempted under the umbrella of 
mediation, from general counselling and advice to detailed work on 
specific issues; and approaches appear to differ from unobtrusive aids 
to communication to pressure-laden directive intervention. 

Despite the growth of a very large literature on negotiation, con- 
tributed to by a number of disciplines, mediation has received sur- 
prisingly little attention, often being treated as a minor variant of 
bilateral negotiation. Such a view of mediation is misleading, for this 
generic term has been used to cover several distinct forms of inter- 
vention, some of them altering profoundly the shape which bilateral 
processes might have taken. These differences need to be marked out 
clearly before we can begin to assess the arguments for and against 
mediation as one of the primary means of approaching family conflict, 
or form any view as to the sort of attributes which ‘“‘ family 
mediators ”? ought to possess. 


I. THE ‘‘ IDEOLOGIES ’’ OF CONCILIATION 


Any examination of the literature on conciliation reveals that this 
movement is sustained upon a rather diverse cluster of ideas, of varying 
levels of generality, more often implicit in the arguments put forward 
than openly articulated. Among these ideas the following appear 
prominent: that family disputes should be approached in a spirit of 
restraint rather than antagonism; that those in dispute should retain 
responsibility for decision-making rather than surrender this to third 
parties; that there are advantages in informality of process; that the 
focus of third-party intervention should be upon relationships rather 
than specific issues and vice versa; that outcomes should be founded 
in agreement and compromise rather than coercion; that the handling 
of disputes should be taken out of the hands of specialists; that there 
should be a move from state ordering to private ordering, from a legal 
to a non-legal world. Jt is at once clear that these ideas do not form an 
internally consistent set, or represent a single ideology of dispute 
management; nor do they point unambiguously in any particular 
direction so far as institutional reform is concerned. 

This absence of clarity about the institutional framework for concili- 
ation is present in the Finer Report. There the idea of conciliation is 
expressed in terms of two objectives: that family breakdown should be 
dealt with in a quiet and restrained way, with the least possible bitter- 
ness and “ fighting ’’; and that wherever possible the parties themselves 
should take primary responsibility for resolving their own dispute. 





4 The National Family Conciliation Council held its inaugural meeting on March 25, 
1983. 

5 G. M. Parmiter, “ Bristol In-Court Conciliation Procedure,” Law Society Gazette, 
February 25, 198]. f 
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That much is clear from the now classical formulations in which con- 
ciliation is defined as “‘ the process of engendering common sense, 
reasonableness and agreement’ in dealing with the consequences of 
estrangement ’’®; and “ assisting the parties to deal with the conse- 
quences of the established breakdown of their marriage’’ (italics 
supplied).? But apart from the further indication that conciliation 
procedures should be ‘* conducted through the court,” § the institutional 
framework remains shadowy in Finer. 

So in that Report, while the lines of the Family Court are drawn in 
firmly, “ conciliation ” represents more an approach, a way of life, than 
the embodiment of a specific programme of reform. That is also very 
much how the idea has been taken up by some in the practice of family 
law. For example, Robert Johnson, Q.C., vice-chairman of the Family 
Law Bar Association, expressing support. for “‘ conciliation ° wrote 
recently ®: “for years lawyers have been conciliating their clients’ 
differences, particularly so in the field of family law.” 1° This indicates 
that he sees conciliation as a matter of encouraging clients to resolve 
their differences as far as possible in a reasonable and forbearing way, 
rather than as representing a specific procedure. The same sense is 
suggested in Davis’s report of some Bristol solicitors who felt that 
recent procedural experiments had “ encouraged them to be more 
‘conciliatory.”’ 44 Such a reading is also enetely consistent with the 
every-day meaning of the word.?* 

The value of “ conciliation ’’ in this broad: general sense, as repre- 
senting an attitude towards handling the break-up of marriage-type 
relationships, seems largely uncontested. There is perhaps one reserva- 
tion to the extent that some would argue that-where there has been 
marital breakdown, it is ‘‘ necessary ” for the parties to get the anger 
and sadness :off their chests, even to fight in'some way, before it is 
possible for them to set about agreeing upon continuing aspects of 
their relationship, such as property or children.}° 

Conciliation in this sense tells us nothing specific about the in- 
stitutional arrangements through which family disputes should be 
handled. While the sentiments expressed are clearly incompatible with 
the adversarial aspect of traditional litigation under English law, a 
sensitively conducted judicial process could be entirely consistent with 
them. In the same way it is easy to think of examples of bilateral 
processes which involve bitter struggles for position, allow free play 





8 Cmnd. 5629 (1974), p. 176. 
f Ibid. at p. 183. 
8 Jbid. at p. 185. 

9 Letter in L.A.G. Bulletin, January 1983. ; 

10 Ibid. at p. 13. 

11 Gwynn Davis, “ Conciliation and the Professions ” (1983) 13 Fam. Law 6. 

12 Which suggests the use of measures to “ reconcile ” or “ pacify ”; see, e.g. The 
Concise Oxford Dictionary. The distinction between *“ conciliation ” and “ reconcilia- 
tion,” made in the Finer Report, the latter term indicating repair of relationships, is now 
widely accepted but does not seem to have very distant origins. 

3 Some lawyers can, of course, be heard to justify adversarial proceedings on just 
these grounds. 
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for disparities in muscle, and leave one party harbouring resentment; 
“ lumping” an unfavourable outcome which is nonetheless seen as 
inevitable given the strength of the other party’s hand. 

Conciliation in the second sense used by Finer, as conveying the idea 
that parties should in the first instance be responsible for resolving their 
disputes themselves, does on the other hand say something about 
institutional form. Implicit here is a move away from third-party 
decision-making towards a solution which the parties themselves have 
constructed; the power to:decide is taken from outsiders and is shifted 
back to the parties themselves. This objective is obviously incom- 
patible with judicial determination at the stage at which conciliation is 
being attempted and implies some form of process in which decision- 
making remains the responsibility of the parties themselves. While in 
Finer, as elsewhere since; it is perfectly clear that some form of third- 
party help is contemplated, its particular nature is not spelled out. The 
retrieval of decision-making power by the disputants is consistent with 
advisory and mediatory help; and often in the literature “* mediation ” 
is assumed to be the form of intervention contemplated in the idea of 
conciliation. But as we shall see below, mediation may embrace a 
range of activities, under which a varying degree of control over the 
process is retained by those in dispute. 

The idea that control over the outcome should be retained by the 
disputants themselves may be found in association with a number of 
other objectives. These include a preference for private consensus over 
. external coercion, a retreat from the intervention of legal professionals, 
and a general desire to shift control over the management of disputes 
away from agencies of government. All of these are features of the 
broader movement towards ‘‘ informal justice ° of which the call for 
conciliation appears as a part. These diffuse ideas surface in a number 
of ways; but the objectives which they reflect are not necessarily 
realised in the shifts in institutional form implied by returning control 
to the parties themselves. More is said below about the problem of 
power in bilateral processes; but it should be noted here that the 
retention of control over the outcome by the parties themselves does 
not necessarily remove the coercive element which is seen as an ob- 
jection to third-party decision-making. Where this control lies with the ' 
disputants themselves, that may enable one party to enforce a solution 
which would not have been tolerated by an even-handed outsider. Thus 
because the distribution of power in bilateral processes remains an 
imponderable, the possibility of coercion is present in another form. 

Similar ambiguities surround the apparently straightforward idea of 
taking control over management of disputes away from agencies of the 
state. If ‘* private ordering ° in this sense is the aim, this does not 
necessarily imply anything about the structure of process. Decision- 
making by a privately appointed arbitrator, mediation, or the exclusion 
of third-party help altogether might all be contemplated. But the 
demand does seem incompatible with the call for a national conciliation 
service funded and organised by government, by which it is sometimes 
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accompanied. Such a development would almost certainly lead to an 
increase in state involvement in family disputes; at the least, a shift 
from one form of governmental intervention to another. 

In this context we should note that some commentators would regard 
almost any attempt to escape state regulation of disputes as illusory. It 
is a central theme in the work of both Althusser and Foucault, for 
example, that the power of the state is exercised informally through 
agencies, such as the family, the school and community institutions, 
which at first sight have nothing to do with it at all.44 De Sousa Santos” 
and Abel!® have related the argument explicitly to “ informal ” dis- 
pute settlement agencies. If the state is seen as reaching out beyond its 
formal apparatus through virtually all institutions in society (even to 
“co-opt the sanctioning power in ongoing social relationships ” +°) it 
is hard to envisage any dispute process as escaping its clutches. 

Another idea widely associated with conciliation is that there are 
advantages in informality of process. This notion is hard to pin down 
and, as with the broader movement towards ‘“‘ informal justice,” on 
one level it seems to convey no more than the idea of a retreat from the 
procedures associated with state-sponsored adjudication. This is a move 
away from the “ otherness ” of legal processes, from the rituals of legal 
specialists, towards arrangements under which the parties themselves 
set the boundaries of what is to be discussed and the conventions 
according to which this discussion shall go forward. On this level, the 
argument seems to be concerned with whose “‘ structure ’’ shall con- 
strain the process, rather than the amount of structure that will be 
tolerated. The very resort to conciliation presupposes that the parties 
have not been able to “‘ manage ” on their own, and that someone else 
is going to provide at least a minimal framework within which dis- 
cussion of the issues which divide them can proceed; in that sense some 
degree of externally established formality is inescapable. But if we see 
“informality” as a matter of the disputants themselves asserting 
control over process, insisting that their agenda, their meanings shall 
predominate, this very objective is at odds with third-party intervention. 

Looking at “ formality of process ” more narrowly, it could be wrong 
to see it as a necessary attribute of one particular mode of settlement. 
For example, we can conceive of informal adjudicatory processes; and 
types of mediation which involve considerable formal constraints. One 
well-known American handbook for marital mediators is actually 
entitled Structured Mediation in Divorce Settlement.1® Processes of 
mediation, looked at cross-culturally, differ very greatly in their degree 





14 e.g. L. Althusser, ‘‘ Ideology and the state ideological apparatuses ” in Lenin and 
Philosophy and Other Essays, London, 1977; M. Foucault, The History of Sexuality; 
Volume I: An Introduction, London, 1979. 

15 “ Law and Community: The Changing Nature of State Power in Late Capitalism ” 
(1980) 8 International Journal of the Sociology of Law 379 (a revised version appears in 
Richard L. Abel (ed.), The Politics of Informal Justice, New York, 1982, Vol. 1, p. 249.) 

18 * Introduction,” “ The Contradictions of Informal Justice,” The Politics of Informal 
Justice, Vol. 1, pp. 1, 167. 

17 De Sousa Santos, 1982, p. 262. 

18 By O. J. Coogler, published Lexington, Mass., 1978. 
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of formality, the number of rules, the rigidity of the framework, im- 
posed upon the disputants. While it is a mistake to see extra-judicial 
processes as by definition “informal,” there appears considerable 
disagreement as to how much ceremony, how much ee should be 
built into the process of mediation.!9 

Related to that strand of informality which expresses the desire for 
freedom to range over a loosely framed agenda and to retain control 
over the manner in which that agenda may be addressed, is the idea 
that the overall relationship of the parties, rather than specific issues 
should be opened to examination. Here too divisions as to the nature 
and objectives of conciliation are revealed. Some appear to envisage a 
form of third-party intervention directed to the repair or reconstruction 
of a relationship, even to treatment of the parties, and regard a wide- 
ranging examination as appropriate. But others see the aim of concilia- 
tion as being to assist the disputants to negotiate a solution to some 
specific issue over which they are at odds, and correspondingly advocate 
a much narrower focus. The practice of existing agencies reveals some 
uncertainty as to which of these two approaches should be followed; 
and as to where the line might be drawn between “‘ counselling ’’ and 
“ mediation.” An orientation towards “relationships” on the one 
hand and “‘ specific issues °’ on the other provides a significant pointer 
to the different professional traditions presently laying claim to ter- 
ritory potentially covered by “conciliation”: and this issue is likely 
to provide the ground over which ideological battles are fought in 
future.” 


II. THE FRAMEWORK OF DISPUTE: FOUR MODELS?! 


Any dispute over custody or access follows its own course and takes on 
a distinctive shape; and if outside agencies become involved, they may 
do so in varied sequences and with different objectives. But given that 
conciliation means more than adopting a conciliatory approach to 
family conflict, it must involve identifiable, analytically distinct pro- 
cesses which may be evaluated in terms of their operation in a given 
context. So far, much discussion of conciliation has proceeded without 


{ 
' 18 In the Finer Report this question is deliberately left open as requiring further 
research: Cmnd. 5629 (1974), p. 214. 
0 Here any “ Social Work ” “ Law ” opposition is much too simplistic as practice in 
the former domain appears extremely varied. 

21 The scheme outlined here is entirely parochial; it makes no pretence to address the 
wider problems of typology encountered in the study of dispute processes. For the broader 
picture see, e.g. R. L. Abel, “ A Comparative Theory of Dispute Institutions in Society ” 
(1973) 8 Law and Society Review 217; P. H. Gulliver, Social Control in an African Society, 
London, 1963; K. F. Koch, War and Peace in Jalemo, New Haven, 1974; M. Gluckman, 
Politics Law and Ritual in Tribal Society, London, 1965; S. Roberts, Order and Dispute, 
Harmondsworth, 1979; W. L. F. Felstiner, * Influences of Social Organisation on Dis- 
pute Processing *’ (1974) 9 Law and Society Review 63; M. A. Eisenberg, * Private Ordering 
Through Negotiation: Dispute Settlement and Rulemaking ” (1976) 89 Harv.L.Rev. 
637; W. L. F. Felstiner, R. L. Abel and A. Sarat, ‘‘ The Emergence and Transformation of 
Disputes: Naming, Blaming, Claiming . . .”’ (1980-81) 15 Law and Society Review 631; 
M. Cain and K. Kulesar, “ Thinking Disputes: An Essay on the Origins of the Dispute 
Industry ” (1981-82) 16 Law and Society Review 375. 
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the structural characteristics of different processes being adequately 
distinguished, or proper recognition being granted to the range of 
variation potentially present within a given form. An attempt is made 
to repair this here by sketching in four simple forms: bilateral negotia- 
tion; supported negotiation; mediation and umpiring. These are 
“ models ” only, cut away from any context and thus perhaps achieving 
an analytical clarity absent in real-life processes. These latter must be 
expected to shade off into one another. . However, I suspect that 
attempts to revise existing patterns of family co-operation or to restore 
those that have broken down will generally have recognisable counter- 
parts in the forms outlined below, even if components of more than 
one model will sometimes be combined. No originality is claimed for 
this typology, and in the form presented it may seen grossly simplistic 
and inadequate. But confusion about institutional form in some con- 
temporary discussion of conciliation is such that the arguments cannot 
be taken further until a start has been made in clarifying the nature of 
the forms contemplated. 


i. Simple Bilateral Negotiation 


Negotiation is an affair of joint decision-making.* In its simplest 
form those in dispute approach each other without the help of third 
parties and attempt to achieve a mutually acceptable outcome through 
bilateral discussion. The essential feature is that control over any 
solution is retained by the disputants themselves rather than surrendered 
entirely or in part to some outsider. Most commentators see the process 
as involving essentially the exchange and manipulation of information, 
leading to the modification of expectations and requirements to a 
point at which agreement may become possible.** Such efforts continue 
as long as agreement is seen by both sides to be possible and ad- 
vantageous. 

In its processual aspect negotiation may be divided into a number of 
analytically distinct phases. First, contact and communication must 
be established and a forum found for discussion. At this point some 
ground rules must also be recognised; conventions according to which 
exchanges can take place. Unless communication has previously broken 
down entirely, those conventions may remain implicit; but under some 
circumstances they may themselves have to be negotiated. Then the 
parties have to define the issues in dispute-and compile some sort of 
agenda. This involves a process of “ information exchange ” *4; each 
must know how the other'sees the issues between them and gain an idea 
of the other’s objectives. Obviously, this stage may be attended by very 
considerable adjustments of perception; misunderstandings over fact 





22 The literature on negotiation is large. Recent general works Include: A. Strauss, 
Negotiations: Varieties, Contexts, Processes and Social Order, San Francisco, 1978; 
P. H. Gulliver, Disputes and Negotiations: A Cross-Cultural Perspective, New York, 1979 
(includes an excellent bibliography); Dean G. Pruitt, Negotiation Behaviour, New York, 
1981. 

23 Disputes and Negotiations, p. xvii. 

24 Ibid. Chap. 4. 
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and intent may have to be cleared up. It may even emerge that there is no 
dispute between the parties and all will be over. But if an absence of 
agreement remains once initial positions have been clarified and 
demands made, the parties may then begin to “ bargain ” by formu- 
lating and exchanging proposals towards an agreement over the issues 
which divide them.*® 

When we come to compare simple bilateral processes with those in 
which third parties become involved, what is distinctive about the 
former is that control over the process as a whole and over the outcome 
remains with the disputants. Their meanings, their understandings, 
their views of the world are those that count. Given the structure of 
these processes, particularly the absence of third-party intervention, 
they can be depicted as unregulated power struggles in which the 
parties: pursue their respective “ interests ° as they see them, the 
stronger party ultimately able to impose the solution which he desires 
against the will of the other. But some commentators have exaggerated 
the extent to which bilateral processes are a matter of “ interest ”? in 
which normative constraint is absent. While “rules” may not 
operate to determine outcomes in any mechanical way, they remain an 
important part of the climate in which negotiations go forward. We 
should be cautious, also, of accepting uncritically a romantic view of 
negotiatory processes as means whereby, in contrast to coercive 
adjudication, disputants achieve a compromise in the interests of, and 
readily acceptable to, both parties. But disputants are only going to 
participate in such processes where they see it as advantageous to do 
-so; and power is seldom all on one side operating as a one-way instru- 
ment. Rather we must see the disputants negotiating within a diffuse 
network of constraints operating at a number of levels, whatever the 
superficial strengths and weaknesses of the respective positions may 
seem. 

2. Supported Negotiation 


The second model still represents a process of bilateral negotiation in 
the sense that the parties approach each other without the help of an 
apparently neutral intervener; but the structure is altered by the 
appearance of partisans in support of the respective disputants. The 
“ help ”? extended by such a partisan may take innumerable forms. At 
one end of the scale, assistance may be limited to tacit support, with 
mere physical attendance signalling alignment. It may extend to advice, 
available at the various stages of negotiation which have already been 
outlined. Still remaining very much in the background throughout, the 
partisan may suggest the means of communication to be followed, the 
forum to be chosen, the overall strategy to be pursued in negotiations, 
and even guide the actual conduct of the negotiations as they proceed. 
The nature of the help will depend upon the kind of partisan involved: 
a relative or friend may give “moral” support encouraging a disputant 


25 Ibid. at p. 71. 
28 See, e.g. T. Eckhoff, “ The Mediator, the Judge, and the Administrator in Conflict- 
Resolution” (1966) 10 Acta Sociologica 148. 
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or calming him down if he-gets too upset; a professional adviser 
. May give specialist advice about the implications of particular courses 
of action, about.the consequences of failure to reach an agreement and 
about avenues which might be Bee in negotiation further Bone 
the line. 

It is also possible to contemplate a much more obtrusive ae for 
the partisan, under which he stands alongside the principal disputant as 
a member-of a “team.” In the most extreme case of this form of 
intervention the disputant retreats into the background and is- rep- 
resented in the negotiations by a partisan who has emerged as a 
“ champion.” Such champions then conduct the negotiations them- 
selves. Having done so, they later have to “sell” any package agreed 
to the disputants, perhaps. collaborating to -put pressure on their 
respective principals to accept a solution which the champions see as 
appropriate or realistic. Under these circumstances the role of the 
champion approaches that of the mediator considered below. 

The intervention of partisans necessarily changes the shape of simple 
bilateral negotiations in several ways. First, the number or quality of 
partisans on one side or the other may alter the existing configurations ` 
of power: one partisan may be a more skilled adviser or negotiator 
than the other. The very knowledge that a disputant has the support 
of a renowned ally may sap the resolve of his opponent. Secondly, in 
so far as partisans take an active role in negotiations, rather than 
providing more or less tacit support, some of the power over the 
decision-making process enjoyed. by disputants in simple: bilateral 
negotiations is lost. This loss:of control may: be limited where dis- 
putants simply feel constrained to accept specialist advice; it may be 
close to total where the partisan assumes responsibility for the negotia- 
tions as a champion. Thirdly, the universe of meaning within which 
negotiations proceed is extended and changed by the presence of 
partisans on either side; their interpretations, their understandings and 
their budgets of rules inform the process to a greater or lesser extent. 


3. M ediation 


For the purposes of the next model thë: structure of the. dispute 
process is changed by the introduction ‘of a third party who intervenes, 
in contrast to the partisan, from a position of ‘at least apparent 
neutrality with the purpose of helping the disputants towards an agreed 
outcome. At first sight the disputants remain-responsible for decision- 
making themselves; but an even-handed third party assists them. 
Potentially such an actor may have ‘a profound influence upon every 
stage of the process of negotiation already outlined,?” but the nature and 


extent of this role varies to such an extent that the very term “ mediator”. - 


conceals a wide range of different activities and degrees of intervention. 
The possibilities-are outlined briefly here; in the next section the nature 
of this intervention is considered more closely. > 





27 See pp. 543-544 above. 
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The first step for any mediator must be to establish contact between 
the parties in dispute; he can start by carrying messages backwards and 
forwards between them if feelings are so strong that a meeting is 
impossible. This limited role of the go-between, under which the third 
party constitutes no more than a conduit, a channel of communication, 
is of crucial importance; but in many types of dispute the mediator has 
to enable the disputants to meet and talk if serious negotiations are to 
take place. For this he must provide two elements: first, the forum where 
they can get together; secondly, a normative framework, some ground 
rules, under which discussion can take place. This rule-making role can 
be very important where the parties have been out of touch or are 
bitterly at odds; but as I have noted, a cross-cultural study of mediatory 
activities would reveal that mediators differ very greatly in the degree 
of formality, the amount of structure, which they introduce, and in the 
extent to which this rule-making activity is explicit and obtrusive. 

Once a meeting has been set up, the more limited forms of mediation 
are largely at an end; a bilateral process of negotiation may continue 
almost as if no mediatory activity had taken place. However, under 
many conditions mediation is likely to go considerably further than 
this; the mediator will help the parties to formulate their respective 
positions in a coherent way and to present the issues in the terms in 
which each sees them. He may then go on to identify the options, the 
different paths and outcomes that are available to the disputants, and 
the consequences which may flow from following these alternatives. 
Beyond that, once interaction begins, the mediator may be more or 
less “ active ” in the search for a solution. The active mediator will 
identify preferred solutions and put pressure upon the parties to accept 
them. 

4. Umpiring 
For the purpose of the fourth model the essential departure in terms of 
structure is that the dispute is taken before a third party who decides 
the outcome. Those in dispute surrender the decision-making power to 
someone else, with the result that the important meanings and values 
become those of a third party. But beyond this fundamental attribute 
of third-party decision, the characteristics of the process are almost 
infinitely variable. The model can accommodate a range of umpires 
from judges of a national legal system to private arbitrators chosen by 
the disputants; greater or lesser procedural formality (including more 
or less flexibility as to the manner in which issues for decision are 
selected and presented); inquisitorial or adversarial procedures; 
variation in the criteria to be taken into account in decision-making; 
the presence or absence of specialist intermediaries between disputant 
„and umpire; and a number of different approaches to adherence and 
enforcement. Here an opposition may be set up for analytical purposes 
between official judicial processes, attended by a high level of procedural 
formality, which yield rule-based decisions imposed by force; and 
private, informal procedures, discursive and friendly in presentation 
and inquiry, in which the umpire proceeds cautiously to a decision 
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reached in accordance with criteria accepted by the parties, which he 
has done the best he can to get the-parties to approve, and which there 
is no question of his enforcing. Any umpiring process has a whole range 
of components, many capab: or migepengent adjustment while the 
others are left: in pratt: | z 

Bachi. of these. modd has some correspondence to the real-life 
processes associated with: family breakdown. Everyday life in the 
family may itself be seen as a.matter of negotiation,2® and those simple 
bilateral exchanges which take placé during and‘following breakdown 
are largely an extension, probably difficult and more self-conscious, of 
these processes. Looked at in- detail, these. processes of ‘“ discovery 
leading to adjustment ” ?? can certainly be seen to take roughly the 
shape which has been outlined as “ negotiation.” Thus, for example, 
the question of who has custody and the quantity.and quality of access 
provide the subject matter of the exchange (A gets day-to-day care 
_ under given circumstances; and B gets. “ more” or “‘less”’ access 
provided certain conditions are met). 

Similarly, we can expect to ‘find PASAS involved in almost any 
bilateral exchange arising out of family conflict; and in the first instance 
these are likely to be friends, colleagues at work, kinsmen and affines. 
However, in the context of contemporary discussion of conciliation the 
most Important category will be made up of the lawyers and members 
of the welfare services who have’been approached by the parties for 
help. Lawyers, particularly, spend most of their working lives as 
partisans, often acting as champions along the lines sketched in above. 
More is said later about these forms of intervention in disputes; here 
it is simply noted that even in the absence of a mediator or a judge the 
structure of dispute processes can be significantly influenced by third 
parties. Even when legal specialists and members of the welfare services 
intervene in bilateral processes their intrusion in terms of shifts of 
power and changes in meaning may be just as profound as HOSS intro- 
duced by some neutral third party. - 

Leaving the third model on one side and domiing to the umpire, it 
seems clear that-some of the apparent objectives of the movement 
towards family conciliation may be achieved within a framework of 
third-party decision-making. We can imagine umpires who are attentive 
to the meanings and values of. the disputants, who seek to minimise 
'“ fighting” and whose work is characterised by procedural informality, 
in the widest sense; and here the stark opposition. drawn above between 
official adjudication and private-arbitration is obviously a caricature 
of real-life processes. As we noted above, umpiring processes are made 
up of a number of ‘elements, clustered round the central feature, of 
third-party decision; and these peripheral elements can all be inde- 
pendently adjusted. What umpiring ee cannot in their nature 





28 See Strauss, Negotiations, passim, Specially ppi 234-239; Gulliver, Disputes and 
Negotiations, p. 274. 
9 Disputes and Negotiations, p. 70. 


548 THE MODERN LAW REVIEW [Vol. 46 


accommodate is the retention’ of control over the outcome by the 
disputants: themselves, which iS Tor many me core objective of con- 
ciliation. 
While the complex of ideas T with family conciliation is not 
exclusively linked to the structural 'forms outlined in any of these four 
models, most discussion has assumed or advocated some form of 
mediation as the central mode. But the agreement to focus on mediation 
leaves much unclear. Even from the rather terse summary I have given 
of the mediator’s possible activities, a number of questions arise as to 
the nature of mediation and as to the extent to which bilateral processes 
are transformed by it. These are now considered in general terms and 
then in relation:to cones discussion and practice of “ family 
mediation.” 


Ii]. THE NATURE AND SCOPE OF MEDIATORY INTERVENTION 


Mediatory forms of intervention have received rather less attention in 
the social sciences than might have been expected considering the . 
extent to which they are found in areas (such as international and 
industrial relations) outside the family context. Gulliver notes that in 
contrast to the very large literature on negotiation, mediation has been 
neglected, tending to receive incidental treatment in work with.a 
primary focus on negotiation.3! Studies of the structure of settlement 
institutions ‘have also generally indicated: that the most important 
contrast is between negotiation and adjudication; between processes, 
on the one hand, in which the power to determine the outcome remains 
with the parties themselves, and, on the other, is surrendered to an 
umpire. #2 

One reason for this treatment of mediation appears to be that it 1s 
generally regarded as a sub-category of negotiation, or as a process 
auxiliary to negotiation. Consequently effort has been directed towards 
elaborating the nature and characteristics of negotiation, with inci- 
déntal treatment being given to the mediator’s contribution to that 
process. Schelling, for example, treats the mediator as “‘ an element in 
the communication arrangements”? of the disputants.** Similarly, 
Stevens sees an nalysis of mediation in industrial disputes as im- 
possible “ except |in the context of a general analysis of collective 
bargaining: negotiation.”’ 34 Gulliver explicitly associates himself with 
this:view of mediation *° while expressing concern that “ the process of 
mediation and the:roles and strategies of mediators have been rather 
neglected 1 in studies of negotiation.” 36 





30 Disputes and Negotiations, p. 210. 
. 31 See, e.g. Dean G. Pruitt, who includes a single chapter on “ Third-Party Inter-. 
vention ” in his book on Negotiation Behaviour, New York, 1981; also T. C. Schelling, The 
Strategy of Conflict, Cambridge Mass.,.1960 (a short section on ‘‘ Mediation ”); C. M. 
Stevens, Strategy and Collective Bargaining _Negotiation, New York, 1963 (a single 
chapter on “ Mediation: Function and.Tacti¢s” i 

32 Disputes and Negotiations; pp. 3-24. j 

33 The Strategy of Conflict, p. 144. 

34 Strategy and Collective Bargaining Negotiation, p. 123. 

35 Disputes and Negotiations, p. 213. 36 Fbid. at p. 210. 
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It is true that processes in which mediators intervene have some of 
the characteristics of bilateral negotiation. On the surface, at least, 
power to agree an outcome remains with the disputants. At the same 
time, the processual stages through which parties pass towards a 
mediated solution bear considerable similarity to those of negotiation.*’ 
All the actors involved in the process may also see the role of the 
mediator as being to facilitate the negotiations of the disputants; 
although this will not always be the case. 

Despite these points it seems clear that any form of third-party 
intervention must transform what would otherwise have been a 
bilateral process; often bringing about interaction which would other- 
wise have been impossible without it. We must generally expect to find 
some form of mediation, as opposed to bilateral: negotiations, in cases 
where the parties to the dispute cannot- manage to handle it on their 
own. Even if mediation is perceived by the disputants to be the “ right 
way ” of resolving quarrels, the decision to approach a third party 
suggests by definition the failure of negotiation. But beyond that, there 
are at least two respects in which processes involving mediators may 
be seen as profoundly different from bilatera] negotiations. First, the 
universe of meaning and values within which the process takes place 
is necessarily extended and changed, probably very greatly, by the 
intervention of a mediator. As a result some control over the process of 
decision-making and the outcome is “‘ lost ” by the disputants once 
the assistance of a mediator is invoked or imposed. Secondly, and: 
related to this, the configuration of power as between the disputants 
themselves may be altered by the mediator’s presence. 

If we imagine a mediator who simply facilitates communication 
between the disputants, perhaps initially acting as a go-between and - 
then providing a forum for discussion, but who otherwise leaves the 
parties unhindered in their respective perceptions and presentations of 
the quarrel, the analogy with bilateral negotiation remains strong. 
However, this minimal intervention is probably rare. Once the mediator 
goes on to provide a normative framework for discussion, however 
sparse, the universe within which bilateral negotiation would have 
taken place is profoundly changed. This transformation is taken further 
if he helps to clarify issues and demands, or offers advice on matters 
outside the knowledge of the disputants (such as points of law, or the 
probable action of judicial agencies under different circumstances). 
Many mediators will see it as necessary to a settlement that the dis- 
putants’ view of their predicament be transformed; and so deliberately 
set out to do this, offering evaluations of past conduct or future options, 
and identifying what they consider to be the appropriate outcome. 

In so far as the mediator succeeds in transforming the disputants’ 
views of the quarrel, he comes to share with them control- over the 
outcome. How far he does this is a matter of both posture and rank. 
On the one hand, we can imagine a “ small. man,” on the same plane 





37 See p. 545 above. 
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as the disputants, who offers neutral help “ sideways,’’ as it were. 
Alternatively, the mediator may be a dominant figure who hands down 
assistance from above and adopts a “ directive’ approach in helping 
the parties to achieve an agreement. Here the contrast is between the 
mediator who concerns himself primarily with ensuring communication 
between the parties, and one who attempts to prescribe an outcome and 
guide the parties towards it. Beyond the question of a directive approach 
is the balance between agreement and coercion. Here the mediator 
who actively canvasses the range of options as he sees them must be 
contrasted with one who puts pressure on the parties to adopt an 
- approved course. 

Posture and rank are related. We inevitably associate help extended 
sideways with the neighbour or friend; and dominant, directive inter- 
vention with a figure of superior rank or specialist skill. But posture is 
also a matter of choice: the specialist need not adopt a directive 
approach, or use his authority to’ impose a solution °8; and we 
cannot necessarily assume that the neighbour’s intervention will be in a 
low key or of a tentative nature. In the real world we must expect to 
find a range of mediators, from the reticent neighbour at one end of 
the spectrum to the dominant, directive expert at the other. The 
disputants are perhaps unlikely to surrender much of their power to 
determine the outcome to the former; but when the latter forms his 
own view of the dispute and actively persuades the parties to accept it, 
he is likely to achieve a significant degree of control over the outcome. 
The more the mediator succeeds in transforming the view of the dispute 
entertained by the disputants and the greater his success in directing the 
outcome, the smaller any analogy with negotiation remains. 

One other consequence of mediation being seen as a variant of 
negotiation is that it has generally been treated in the literature as 
having to do with joint decision-making on specific issues rather than 
the wider examination and revision of relationships. In the context of 
family disputes, this distinction might seem difficult to draw. In part 
it seems a question of emphasis, turning upon the slice of the problem 
which the mediator chooses to take on. On the one hand might be the 
mediator who addresses some narrow specific issue, cuts this away 
from the surrounding context for examination, and tries to help the 
parties reach agreement on this point alone. Another might aim to open 
up the whole relationship for examination and discussion; leaving the 
treatment of specific issues subordinate to ventilation of the wider 
picture. Nonetheless wide differences in approach and objective may 
underlie these apparently adjacent strategies; and this issue is likely to 
become a focus of contemporary debate. 

The discussion so far suggests that the universe of meanings and 
values within which the process of mediation goes forward remains 
imponderable. Even if we assume that any form of third-party inter- 


38 But whatever posture the mediator of superior rank or specialist skill choses to 
adopt his intervention can never be seen by the disputants in the same light as that of a 
neighbour or friend; see pp. 554-556 below. 
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vention must extend and modify the universe of bilateral negotiation, the 
extent of the transformation depends upon the way ‘the mediator . 
intervenes and how he is perceived by the disputants. If a mediator 
sees an objective of the process as being to give. the disputants them- 
selves primary control over decision-making and responsibility for it, 
he can seek to ensure that his own intervention modifies the field of 
discussion. as little as possible, helping the disputants to deal with the 
issues as they themselves see them. On the other hand, he may de- 
liberately allow his own knowledge and. perceptions to extend the field 
by, for example, forecasting the possible actions of other agencies and 
evaluating the different options available to the parties in the light of 
those assessments. Whatever the mediator’s objective, his rank and 
specialist status, in so far as these are perceived by the disputants, will 
in themselves further modify the universe of interaction. 


IV. MEDIATION IN FAMILY DISPUTES 


What has been said above suggests that two broad questions need to be 
confronted in any assessment of the contemporary discussion and 
practice of “ family mediation.” The first concerns objectives; par- 
ticularly the relationship between supportive intervention (“ counsel- 
ling” and “ therapy ”) and help with joint decision-making. The 
second concerns power; the degree to which mediators should seek to 
regulate interaction between the disputants and to assert control over 
‘the outcome which is arrived at. These questions assume immediate 
importance as members of thé social work and legal professions are 
already laying claim to the ground of family mediation and holding 
out their own specialist skills as those which this practice demands. 

In seeking to identify the objectives of family mediation some 
writers, notably Davis,2® have insisted upon a distinction between 
mediation and that complex of supportive activities associated with 
counselling, treatment and therapy. For them, the essential focus of 
mediation is upon enabling the disputants to arrive at joint decisions 
upon specific issues which divide them; it has nothing to do with 
advisory activities, with providing “ support °” in the immediate crisis 
of breakdown, with the longer- -term examination of relationships, or 
with wider problems of coping with changed circumstances. 

Available accounts of the objectives and procedures: of existing 
agencies suggest that this clear-cut distinction is not necessarily sub- 
scribed to or closely followed in practice.” Consider, for example, 
= the Bristol Courts Family Conciliation Service. Writing about this 
scheme, Parkinson begins“ by identifying joint decision-making over 
specific issues of custody and access as a central objective; ;41 but the 





39 See, e.g. Gwynn Davis, “ Conciliation and the Professions ” (1983) 13 Fam. Law 6. 
40 One telling sign of this uncertainty lies in the use of the term ‘‘ counsellor,” the 
title which some agencies give their mediators; see, the Survey carried out by the National 
Association of Citizens Advice ‘Bureaux and attached to their Evidence to the Inter- 
departmental Committee on Conciliation. + * 
“ Conciliation: A New Approach to Family Conflict Resolution ” (1983) 13 British 
Journal of Social Work 19. . 
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practice of counselling and therapy is revealed and approved in the 
subsequent discussion. For example, the focus of conciliation “is on 
the immediate practical needs and emotional interaction of separating 
or separated couples and their- children ° (p. 22, italics: supplied). 
“ The conciliator helps parents to understand and respond to their 
children’s needs, so that solutions can be worked out which accom- 
modate, as far as possible, the mutual and conflicting needs of adults 
and children. There is often an additional aim to foster and maintain 
links between children, and grandparents ° (p. 22). Further, among 
the elements in the conciliation process Parkinson identifies: “‘ crisis 
intervention techniques, with perspectives derived from family therapy ” 
and “family re-organisation ”? (p. 31). Parkinson’s account suggests 
that the advisory, therdpeutic and educational activities are inter- 
mingled with processes of decision-making at Bristol. All of these are 
arguably desirable forms of intervention; but the extent to which they 
are appropriately dealt with together in the same forum must be open 
to question. 

These “ mixed ” forms of intervention reported from the Bristol 
centre must be seen in the context of the stage in family breakdown at 
which intervention is attempted. Parkinson says that “conciliation 
should be available to the parties at an early stage . . . and should also 
be quickly accessible in crisis situations ” (p. 24). If early intervention 
is an objective, it may be that entirely different procedures will be 
followed to those which would have been suitable once the immediate 
crisis of breakdown has subsided. In the initial stages counselling and 
support are clearly appropriate; whereas at that point the parties may 
be so angry and hurt that reasonable discussion of detailed issues 
which ultimately have to be decided may be very difficult, if not 
impossible.42 What is important is that the objectives of early action 
should be carefully considered and the form of intervention planned 
accordingly. While there may be a temptation to rush in quickly with 
“ conciliation ° before other third parties have intervened and en- 
couraged the disputants in postures of antagonism, that worry alone 
cannot justify precipitate attempts at joint decision-making. 

It is probably not possible to draw an entirely. clear line between 
intervention which has to do with advice and counselling, and that 
concerned with joint decision-making; the practices shade off into one 
another to some extent. For example, the mediator who explains the 
consequences of different courses of action to the disputants, or offers 
a prediction as to the likely approach of a court to a particular problem 
of custody or access, is clearly moving into an advisory role; but it 
could certainly be argued that in providing information of this kind 
the mediator plays a necessary part in enabling the disputants to reach 
their own informed decisions. Similarly, accounts of mediated dis- 





42 Parkinson takes a quite different view. She argues that the focus upon specific issues 
at a time of crisis can have a therapeutic effect and that “ in the turmoil of marital break- 
down and separation, the focus on immediate practical questions is Tae, and often 
thankfully grasped.” At p. 31. 
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cussions leading to joint decision-making reveal that, in the early 
stages at least, the disputants often have things to say to each other 
which do not bear directly upon the kinds of issues which it is the 
object of the session to resolve. Out of touch, angry and bitter with one 
another, the parties may wish to exchange recriminations. Mediators 
appear to differ considerably in the extent to which they allow or 
encourage this kind of interaction to take place in sessions designed for 
joint decision-making on specific. issues. Perhaps it is sometimes 
helpful, even necessary, for disputants to get things off their chests in 
this way before turning to negotiable issues. However if the ventilation — 
of previous quarrels and unhappiness become the central focus of the 
meeting, the objective of decision-making can be lost sight of. ; 

Despite this lack of clarity at the edges, it seems that a broad dis- 
tinction should be maintained between supportive or advisory activity 
and assistance with decision-making, given the different skills which 
the respective forms of intervention demand and the confusion suffered 
by disputants if they are intermingled. It does seem doubtful whether 
these disparate activities can be satisfactorily conducted. immediately 
alongside each ‘other. If these- objectives are entertained by a single 
agency, are they to be pursued by the same “ conciliator”’? Are they 
to be combined in the same meeting? If so, how far are they insulated 
from each other; and how is the transition from one mode to another 
to be handled? Are these different operations going to remain distinct 
in the minds of the disputants themselves? All of these questions require 
serious attention. ot a A n . 

It is a commonplace today that extra-legal dispute processes, of 
whatever nature, take place in an overall context. defined by. the legal | 
order.* Most disputants appear to be sharply aware of this; and some 
seem to feel more constrained.than need. be by the presence of legal 
institutions. While-a majority of couples do manage to decide matters 
of custody and access by themselves on breakdown some others do 
not; in some cases this is because they feel that it is not proper for them 
to do so. An experienced mediator has told me that quite a number of 
couples are surprised to find that they are “ allowed ” to resolve the 
framework of custody and access arrangements for themselves. This 
apparently comes as a revelation so used are they to the idea that the . 
whole rearrangement of their relationship must be the subject of 
official scrutiny and. supervision. -Visits to lawyers are seen as “the 
right way ” to respond to marital conflict, and there is the feeling that 
it is “ dangerous’ to move.without professional legal advice and 
judicial regulation. These are states of- mind which over the years 
lawyers have worked hard to establish, often quite openly. They must be 
modified if mediation is to be seen as the proper way to approach - 
marital conflict. = 

Even if we see constraints of this kind as arising from the “ wrong” ' 


o 





43 Robert H. Mnookin and Lewis Kornhauser make this point directly about marital 
conflict in “ Bargaining in the Shadow of the Law: The Case of Divorce ”’ (1979) 88 Yale 
L.J. 950. , l o a ; 
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kind of knowledge about law, there remain many other imponderables 
around the relationship of mediation to lawyers and legal processes. 
Lawyers may potentially become involved in mediation in at least three 
ways: as advisers; as champions and as mediators. Each of these forms 
of intervention may have profound consequences for the shape of 
mediatory processes, which must now be considered. 

‘ Knowledge ” of legal rules, and an ability to make at least rough 
and ready predictions about the behaviour of judges, should arguably 
be available to parties who attempt to reorganise their lives following 
breakdown without recourse to legal processes. Where should the 
knowledge come from and how far should its provision be built into 
the process of mediation?:One possibility is for the mediators them- 
selves to provide information and advice about law, although there 
are obvious difficulties in their attempting to.do so. First, this requires 
specialist skills beyond those necessarily associatéd with mediation. 
Secondly, while information about the law may. perhaps be provided in 
a neutral way, any evaluation of courses of conduct available -to the 
parties in the light of that information must incur the risk of partisan 
involvement. In this respect the kind of advisory role which a mediator 
could exercise, whatever his expertise, must differ from that of the 
partisan legal adviser. Thirdly, the provision of legal advice, irrespective 
of its source, must change and extend the disputants’ view of their 
quarrel, and unavoidably confers some: control over'the outcome upon 
the outsider who provides it. 

Such evidence as is available from centres like Bristol and Bromley 
shows that mediators do in practice offer information about law as 
part of the process of establishing and clarifying‘ the issues on which 
agreement needs to be sought. The desirability of including this function 
in the mediator’s role is something which needs to be considered 
explicitly; and its effect upon the process of mediation as a whole 
deserves empirical investigation. It would seem at first sight- that the 
mediator’s ability and readiness to give information or advice about 
law must have an effect upon the way in which he is perceived by the 
disputants. His knowledge of the law and his ability to interpret it to 
the disputants must link him to some degree with the legal system in 
their minds, and thus confer upon him a kind of authority which has 
nothing to do with his role as'a mediator. The implications of such a 
link are considered further bélow; but in general the closer the mediator 
comes to be identified with law and legal processes the more the control 
of the parties over the dispute process and its outcome is reduced, and. 
the more the identity of the mediatory process becomes blurred. 

An alternative is to confine the advisory role to partisan legal 
specialists. Here one possibility is to keep this form of intervention 
separate and distinct from mediation; another is to incorporate 
partisan legal advisers directly, thus combining in real-life processes 
elements of the second and third models constructed in Section II. 
The case for some form of independent legal advice seems a strong one; 
but whether lawyers should be “ there °” when mediation takes place is 
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another matter. In favour of their presence Davis has argued that many 
experiencing family break-up will not feel secure to negotiate unless 
supported by their solicitors.44 Given the extent to which lawyers have 
managed to present themselves as essential companions in the handling 
of most life crises, he may be correct in this supposition. However, the 
very presence of lawyers on occasions when mediation is attempted 
must modify the process, significantly reducing the importance of the 
meanings and values of the disputants themselves. Further, under 
these circumstances some disputants will want to use their lawyers as 
champions, transforming the process if they are allowed to do so. 

The process of mediation is most intimately linked to the law where 
the mediators themselves are legal specialists; barristers or solicitors 
who have laid aside their customary partisan stance; or judges who have 
abandoned for the moment their jobs as umpires. Whether or not the 
skills exercised by lawyers in either of these capacities qualify them well 
to act as mediators, their identification in the minds of disputants with 
established legal roles must affect their performance when they attempt 
to mediate. If the beauty of mediation is seen to be that it leaves 
responsibility for decision-making in the hands of the parties them- 
selves, this feature is inevitably diluted or lost altogether as the process 
is moved in ideological terms, in terms of the intrusion of specialist 
personnel, even in terms of space, “‘ nearer to the law.’’** The strength of 
the mediator lies in his identification with the values of joint decision- 
making, agreement and compromise, and in his neutral posture at a 
point adjacent to the parties themselves. To link family mediation to 
the world of the law will arguably sap the vitality of both. 

This problem will be present whenever we approach a barrister or 
solicitor to mediate. We are accustomed to go to these specialists for 
legal advice in matters we perceive as beyond our competence, or in 
search of a champion. This perception of the lawyer is probably going 
to remain with the client, however anxious the lawyer may be to set 
aside his role as partisan and champion. 

The same difficulty arises in an even more acute form where registrars 
or judges seek to mediate; where ‘‘ in court’ mediation is attempted. . 
Here the mediation is conducted on the very premises of the law, and 
officials of the legal system are directly involved. It is difficult to con- 
cede the “‘ overriding importance ’’ which some commentators attach to 
the development of “in court” mediation, or to accept that “ the 
values and strategies appropriate to mediation be accommodated as 
part of the legal process.” 48 In this context, one of the most disap- 
pointing features of the Inter-departmental Committee on Conciliation’s 
Report is the failure to discuss the implications of locating mediatory 


44 “ Conciliation and the Professions;” p., 10. 

45 In this respect the manner in which the Bristol Courts Family Conciliation Service 
presents itself seems to involve some confusion. It is one thing to recognise that a scheme 
of family mediation requires the approval and co-operation of the legal profession; it is 
another to seek legitimacy through a link with the authority and symbolism of the law. 
The value of a mediated solution lies in its own properties; not in its association with the 
legal system. 46 “ Conciliation and the Professions,” p. 12. 
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forms of intervention directly adjacent to the courts. In reaching the 
view that conciliation “is best provided as an adjunct to the courts 
system,” and putting its weight behind “in court conciliation,” the 
Committee does not appear to have given any thought to the conse- 
quences which this might have for the way in which mediation and 
adjudication will be viewed by the disputants. It remains unclear how 
either of these separate ways can be enhanced by this juxtaposition. 

The judge who attempts to mediate enjoys, whether he likes it or not, 
an authority which is in no way derived from his association with the 
values seen to underlie mediation. Courts are places where other people 
tell us what to do; registrars and judges are such people. The adjudi- 
cator represents the neutral superior, seen to hand down an imposed 
decision, compliance with which is externally guaranteed by the state. 
This in itself is going to colour the way in which mediatory intervention 
by registrars and judges is perceived by disputants, whether the special- 
ists themselves want this or not. This authority is inevitably going to 
make disputants more disposed than they might otherwise be to follow 
their suggestions, and be receptive to their persuasion. The registrar or 
judge is not in a position to discard this authority, with which his 
office had invested him, even if it is made clear to the disputants that 
there can be no question of the particular office holder trying their case 
should negotiations fail. Examining the position of registrars as 
mediators, Davis argues that “‘in order to ensure that their role as 
mediator is not contaminated by their adjudicative powers, they must 
make it clear that in no circumstances will they subsequently adjudicate 
in that case.” 4” But this ‘‘ contamination ” is unavoidable; their office 
makes it so. 

It may be argued that the authority which the registrar or judge 
brings to mediation is a valuable attribute, as it will put further, perhaps 
necessary, pressure on the parties to settle. Such a lesson might be 
drawn from the “ success ” of pre-trial reviews in reducing the number 
of defended divorces.4® These procedures may speed the achievement 
of an outcome and avoid formal adjudication; but we must not pretend 
that they have much to do with joint decision-making in which the 
meanings and values of the disputants themselves are those which 
essentially inform the outcome. At a certain point, arguably reached in 
contemporary experiments with “in court”? mediation, mediatory 
intervention becomes a process auxiliary to adjudication; less an affair 
of joint decision-making and more a means of lubricating third-party 
decision. Almost inevitably, ‘‘ conciliation ° will be used by legal 
specialists as a means of improving their own procedures and of 
making these more attractive to their clients. In “‘ in court ”? mediation 
control is taken back by third parties despite any illusion that it is 
_ handed over to the parties themselves. 


47 “ Mediation in Divorce ” (1983) Journal of Social Welfare Law, 131, at p. 133. 

48 Ibid. at p. 135. Davis notes that “ the number of cases being set down for trial have 
been decimated as a result ” of pre-trial reviews. Registrars state informally that this 
work reduced the number of cases set down for trial by more than half. 
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How can we evaluate the contemporary demand for “ conciliation ” as 
the primary means of dealing with some aspects of family break-up, 
particularly the mediatory forms of intervention considered here? We 
cannot do so, until it is clearer what sort of people the mediators are 
going to be, and what they are going to do. An evaluation will only 
become possible as presently embryonic forms begin to establish them- 
selves. As things are, the umbrella of mediation offers opportunities for 
people to intervene in family disputes in a range of different ways in 
respect of which no criteria have yet been established. There are 
certainly grounds for the fear that “ once adjudicatory forms are 
abandoned, consideration of individual rights and of justice between 
the parties can be subverted by notions of treatment and therapy.” ” 
Equally, the practice of “ in court ” mediation is potentially alarming; 
it provides opportunities for coercion in the absence of those safeguards 
which even quite sceptical observers see as attending adjudication.” 

In my view quite a strong case can be made for keeping mediatory 
forms of intervention quite separate from the places and personnel of 
the law: for presenting them as ‘‘ other ” than adjudication, something 
to be tried first. In that way neither mode loses potency through being 
confused with the other. At the same time, the primary goal of 
mediation should be a modest one, to provide the means of com- 
munication between the disputants and to encourage them to work out 
their own solutions in accordance with the ways in which they sée the 
quarrel. Thus the mediator should seek to alter as little as possible the 
disputants’ view of the world beyond assuring them that it is “ right ” 
for them to manage the dispute on their own. 

There are obviously potential costs in confining mediatory inter- 
vention to the provision of a forum within which the parties negotiate 
without external constraint. The stronger party may be able to force a 
coercive settlement on the weaker, which a more obtrusive and directive 
mediator could have averted by protective intervention. The same 
point can be made about the interests of the children. If the parties are 
left free to reach any agreement they choose, harm may result which the 
mediator could have prevented by taking affirmative action. Whatever . 
view we take of the desirability of such intervention by the mediator, we 
must recognise that the distinctive character of joint decision-making 
lies in the dominance of the disputants’ own views of the quarrel and 
their retention of control over the outcome.®! 


SIMON ROBERTS” 





49 Thid. at p. 139. 
50 See, e.g. the general view outlined by E. P. Thompson, in Whigs and Hunters; The 
Origin of the Black Act, Harmondsworth, 1975, pp. 258-269. 

1 I am grateful to Marian Roberts who provided valuable advice and help at every 
stage; and to David Bradley and Gwynn Davis for helpful comments on an earlier 
draft of this article. 

* Reader in Law, London School of Economics and Political Science. 


. PUBLIC AND PRIVATE LAW: 
A PRIVATE LAWYER’S RESPONSE 


IN 1980 there appeared in the Modern Law Review a most stimulating 
article by Carol Harlow about the distinction between public and private 
law.’ Harlow argued that the distinction, in the sense of an autonomous 
set of rules, was wholly incompatible with the English tradition and 
would not contribute in any meaningful way to the solution of admini- 
strative law problems. Furthermore she attempted to show that the 
distinction was “‘ old fashioned and undesirable in principle.” 2 

It must be stressed at the outset that the article made many points 
which the present writer would not wish. to dispute. In particular, the 
reservations expressed in regard to the creation of special Admini- 
strative Courts, and the concern shown in respect of offence against 
basic principles such as “‘ Equality Before the Law,” are observations 
that needed to be reaffirmed in the light of various comments made by 
judges in some of the recent administrative Jaw decisions. However, 
inasmuch as the article suggests that the distinction between public and 
private law is irrelevant, devoid of intrinsic merit and out-moded some 
(jurisprudential) notes of caution must be entered. For, as will be 
argued, the distinction is really very fundamental to Western legal 
thought—as fundamental, and as useful, as the distinction between 
property and obligations or contract and tort. 

The present essay will look at the distinction between public and 
private law from four main viewpoints. The distinction will be examined 
first of all from a general and historical position (I); an attempt will 
then be made to see how the distinction operates, or fails to operate, at 
the level of rights—in particular within the more specific realms of tort 
and contract (II). The division will next be considered from the position 
of remedies, though this will involve a look at the relationship between 
rights and actions as well (IH); and finally the essay will consider some 
decisions that have utilised the public/private dichotomy since the 
publications of Harlow’s article (IV). By way of conclusion (V) this 
article will summarise the arguments that have been used to support 
the thesis that the distinction between public and private law is a 
useful and valuable distinction for the common lawyer. 


I 


The distinction between public and private law, as with most of the 
other great legal divisions, has its roots in the jurisprudential model 
established by the Romans.® This model conceived of law as being a 
series of relationshtps—or, to use Maine’s metaphor, chains*—existing 


: “< Public’ and * Private’ Law: Definition Without Distinction ” (1980) 43 M.L.R. 241. 
2 See p. 242. 

j Digest 1.1.1.2 (Ulpian); Justinian Inst. 1.1.4. 
4 Dissertations on Early Law and Custom (1883), p. 391. i 
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between person and person, person and thing and person and the 
state.® The first relationship gave rise to actions in personam and the 
second to actions in rem: these two sub-categories were then amalga- 
mated under the general heading “ Private Law ”° and distinguished 
from the third relationship, that of “ Public Law.” € However, having 
set the basic pattern, the Roman lawyers themselves were content to 
concentrate, in their writings at least, on private law,’ leaving the form 
of the relationship between individual and the state to be filled in by 
later legal philosophers—in particular, those who were nurtured in the 
policies of liberalism and who thus desired to keep separate, and limit, 
the role of the state.® 

Of all the modern.civil law systems it is France that has made the 
most profound use of the division between public and private law. For - 


“Les fonctions judiciaires. sont distinctes et demeureront toujours 
séparées des fonctions administratives: les juges ne pourront a 
peine de forfaiture troubler de quelque manière que ce soit les 
opérations des corps administratifs.’ 


Accordingly one finds in France two systems of courts paralleling in 
some ways the common law/equity division of pre-1875 England; and 
so when defining the category of public law from the modern civilian 
viewpoint it is, as Harlow points out, necessary to think in terms of a 
“ body of wholly autonomous rules ” which “ entail a separate admini- 
strative jurisdiction.” *° Today, however, this distinction in France 
seems to rest less on the original legal—and later political—theories 
but more on the established procedural division" and this has resulted 
in a movement urging modification or abolition: for, it is argued, there 
is great difficulty in maintaining the distinction in areas such as contract 
and tort.!2 Furthermore it is alsó possible to add some political points 
to this movement for abolition. Is it really desirable in a democratic 
society that the state should somehow be above private law; for is it not 
“ one of the pillars of freedom ” that everybody, from cabinet minister 
to humblest constituent, is “ equal before the law?’ 13 And does not the 





5 Maine, supra; Jolowicz, Roman Foundations of Modern Law (1957), Chap. VII; 
Buckland, A Text-Book of Roman Law (3rd ed.), pp. 56-59; Kahn-Fraund, “‘ Introduction 
to Karl Renner,” The Institutions of Private Law and Their Social Functions (1949), p. 18. 

6 Jolowicz, supra, Chap. VI and Lectures on Jurisprudence (1963), Chap. XXI. 

7 Jolowicz, Lectures, p. 320. : 

8 Chevrier [1952] Archives de la Philosophie du Droit 5, 50 et seq. See also: David, 
Droit Francais (1960), Tome I, pp. 85-93 and Les Grands Systémes de Droit Contemporains 
(7th ed., 1978), p. 86; Waline, Droit Administratif (1963), Chap. Il; Kahn-Freund, Levy & 
Rudden, A Source-Book on French Law (2nd ed., 1979), Chap. 2, section 1; Merryman, 
The Civil Law Tradition (1969), pp. 99-102; Szladits, “ The Civil Law System,” International 
Encyclopedia of Comparative Law, Vol. Il, Chap. 2, Pt. II, paras. 27-30. 

9 Loi des 16-24 août, 1790, art. 13. 

10 See p. 241 quoting Vedel, Droit Administratif (Sth ed.). 

11 Kahn-Freund, Lévy & Rudden, supra, p. 228, note 8, 

12 Harlow at p. 255. 

13 Salmon L. J. in Broome v. Cassell & Co. [1971] 2 All E.R. 187, 204 quoted in, 
Weir, “ The Common Law System,” International Encyclopedia of Comparative Law, 
Vol. II, Chap 2, Pt. Il], para. 120. The present writer would like to acknowledge his 
indebtedness to this essay by Weir; and to thank Mr. Weir himself for kindly supplying 
offprints of his Encyclopedia pieces. , 
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formal recognition of a power inequality between private person and 
state imply that there is equality between private persons themselves— 
between a multinational and a human citizen? 

Nevertheless just because “Je Droit administratif na pas une unité 
_ parfaite ”?,™ this does not mean that the actual Roman jurisprudential 
model has lost its primary function: in modern Western societies the 
state is still a political reality quite separate from other individuals or. 
companies and thus it could be argued that a conceptual device will still 
be required at some point in the legal system to reflect differences. Just 
because public and private bodies can, and often do, pursue similar 
activities, it does not mean that the conceptual model is out-dated or 
irrelevant; what it means is that one might have to question the level at 
which the distinction operates—a problem, admittedly, for French 
lawyers but not, as will be argued later, for English ones. Moreover, 
despite the force of the political points, there are alternative arguments 
in favour of the formal recognition of a difference of power relationships. 
Could it not be said for example that “ the state can now cause fa 
citizen] harm much more easily than his fellow-citizen can ”? 15 And 
is the idea of equality before the law really threatened by a division 
between public and private law? 18 

The problem with attacking the Roman model from the functional 
position is that it can range far wider than just the target in question. 
Could the distinction between contract and tort be dispensed with 
given that in a significant number of modern cases the basis of a 
damages action is no longer relevant? Surely the difference is still a 
useful conceptual device for distinguishing between accidents and 
transactions?” ; and if the overlap between contract and tort relationships 
does not in itself threaten the autonomy or usefulness of each category 
then, as a matter of analytical jurisprudence at least, the overlap 
between other relationships ought not to threaten the autonomy or 
usefulness of the categories arising out of them. It may well be “ that 
public and private industry . . . carry on identical functions which are 
allocated in a haphazard fashion,’ 18 but there are times, as will 
hopefully be shown later, when a conceptual device for distinguishing 
formally the relationship between person and state from person and 
person is a most useful tool for dealing with haphazard situations. 

Of course, recognising the distinction is one question and how it will 
actually be used by the judges is quite another. And this is an issue 
which, with good reason, worries Harlow: “ I believe myself that the 
‘public/private’ classification is part of another, more insular 





14 Bréthe de la Gressaye, Droit Administratif et Droit Privé (1950), extracted in Kahn- 
Freund, Lévy & Rudden, supra, pp. 221-228 (inc. editors’ notes). 

18 Weir, The Common Law System, para. 130. 

16 Jbid. para. 115; Schwartz, French Administrative Law and the Common-Law World 
(1954), pp. 15-18. 

Weir, “ Complex Liabilities,” International Encyclopedia of Comparative Law, 

Vol. XI, Chap. 12, para. 6; Tunc, La Responsabilité Civile (1981), para. 45; cf. Gilmore, 
Death of Contract (1974), and Atiyah, The Rise and Fall of Freedom of Contract (1979), 
Chap. 22. 

18 See Harlow, p. 257. 
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tradition. It is nothing more than an attempt by the judiciary to conceal 
political issues behind a formalist fagade.”1® No doubt there is great 
force in this point. But-a refusal to recognise the distinction will not 
solve this particular problem: indeed quite the opposite. To pretend 
that the state is just like any other person is actually to provide an 
excellent façade behind which judges can hide ‘important: political 
issues—as the judgment of Lord Denning M.R. in Home Office v. 
Harman* so clearly. shows. Is the Home Office really like a private 
person entitled to its privacy ??™ A similar point could be made about 
Bromley L.B.C. v. G.L.C.®*: should the relationship between ratepayer 
and local authority really be treated in terms of a private law trust—in 
terms of a private (fiduciary) relationship ? Or what about defamation: 

should government bodies be allowed to bring actions against critical 
citizens, possibly for huge damages and without proving financial loss, 

for invasions of their “ reputation?’ 2° Surely a public law rule—like 
the one recogniséd in the United States where public officials can sue 
only in limited circumstances?4— operating at the level of the defence of 
privilege i is a sensible safeguard for investigative journalism? The real 
issue, then, is not the distinction itself but-the way it has beer utilised by 
the judiciary. And the .question that needs to be asked is whether 
changes in the form of law will affect the substance of decisions.. 
Certainly there is evidence that this is possible on occasions.» But 
“ executive ” thinking by the judiciary is unlikely to be affected by the 
formal abolition of the category of public law because the issue is 
rarely located, in this.. country, at the level of rights; special rules 
favourable to the state can, as the recent habeas corpus cases show,”® 
arise just as easily out of rules of procedure as out of substantive law. 

Of course, as Harlow says,” it is quite possible for English judges to 
become trapped by their own. conceptual devices—one need only look 
‘to the privity of contract cases—but, equally, It is very easy to escape 
from these traps, as well, perhaps without anyone noticing. In. one 
recent case,?° for example, a judge effectively enforced a contract, made 
between a testator and the defendant, in favour of a third party plaintiff 
without even mentioning Beswick v. Beswick.®® In the end, therefore, to 
attack the forms of English law is likely to be as easy as shooting at a 


19 See p. 265. 

20 11981] 2 W.L.R. 310; But cf’ House of Lords [1982] 2 W.L.R. 338. 

This ee question is pursued, ae by the present writer elsewhere (1981) 
97 L.Q.R. 376 f ; 

-22 [1982] 2 W.L. R. 62 (H.L.). 

23 Bognor Regis U.D.C. v. Campion [1972] 2 Q.B. 169; Weir aR C.L.J. 238. 

24 See Report of the Committee on Defamation (Faulks. Report), Cmnd. 5909 (1975), 
paras. 603-617. 

25 See, e.g. the development of nemiesaces in this century: Maher, Waller & Derham, 
Cases and Materials on the Legal Process (3rd ed., 1979), Chaps. 8 and 9; Baker, An 
Introduction to English Legal History (2nd ed. , 1979), pp. 348-350. 

8 See Jones, ‘‘ The Role of Habeas Corpus i in a Cases ” (1979) 95 L.Q.R. 


i 
27 See p. 258. 
28. koi v. Caunters [1980] Ch. 297. Discussed by the present writer ( 1980) 130 New L. J. 


659-6 
29 rises A.C. 58. : 
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moving target; but this should not obscure the fact that formal categories 
can be useful—as will hopefully be shown later. 

However, before looking at these categories—but at the risk of 
repeating points which will be made throughout this article—it may be 
useful to look in depth at the “ procedural ” nature of the common law: 
for it is a theme that is of importance in the argument that the category 
of public law should be retained. 

Anyone who wishes to apply civil law concepts to the common law is 
faced with a great difficulty: our legal tradition is really very different 
from that of Europe. As René David puts it: 


“The principal concern of English jurists until the nineteenth 
century was directed to the various formalistic procedures put into 
operation by the writs, rather than to the elaboration of those 
principles upon which just solutions to disputes would be based. 

Remedies precede rights. Attention was focused on procedure 
because the procedures had a single purpose: the formulation of 
questions of fact to be put to the jury. It must not be lost from 
view that even as late as 1856 all actions instituted in the Common 
law courts involved submissions to ajury...” 30 


In other words, as David himself goes on to observe, the common Jaw 
provides an excellent example of Maine’s dictum that “ substantive law 
has at first the look of being gradually secreted in the intersticies of 
procedure.” 34 This remedies approach had important jurisprudential 
consequences. First, English lawyers did not think at the level of 
abstract rights but at the level of fact; the forms of action and the 
institution of the jury required lawyers to match, mould and refine 
the facts of a case to fit set procedural forms. Secondly, and as a result 
of this fact-based remedies approach, the traditional distinctions 
making up the original Roman jurisprudential model had little chance 
to operate at any formal level; before 1852 “ private ’’ law was primarily 
about debt, trespass and injunctions rather than contract, tort and 
unjust enrichment. And “ public ”? law was much the same. Thus while 
mandamus, certiorari and habeas corpus were primarily remedies 
utilised within the relationship between individual and the state, they 
provided no safe guide for defining a substantive category because 
sometimes such remedies could venture outside the field of public law, 
just as private law actions could act vice versa. Indeed remedies such as 
trespass and injunction were as valuable against the state as they were 
against any other person.** Thirdly, when the move away from remedies 
was begun in earnest after the Common Law Procedure Act 1852 there 
arose a basic clash of approaches: the forms of action, which “‘ provided 


30 David, Les Grands Systémes, para. 278. Translation: David & Brierley, Major Legal 
Systems in the World Today (2nd ed., 1978), pp. 294-295. See also by David: English Law 
and French Law (1980), Chap. 1; Le Droit Anglais (3rd ed., 1975), Que Sais-Je? (No. 
1162), Chap. 1. 

31 Dissertations on Early Law and.Custom, p. 389. 

32 See, e.g. Cooper v. Wandsworth Board oF Works (1863) 14 C.B.(n.s.) 180; 143 E.R. 
414; Clementson v. Mason (1875) L.R. 10 C.P. 209. See generally Wade, Administrative Law 
(4th ed., 1977), Chap. 16. 
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a remedy for typical fact-situations,”? 33 were_hardly in a. position to 
accept easily a rational and schematic system-of rights conforming to 
the liberal legal ideas of Europe.*4 The change was—and still is—a slow 
process owing as much to. the. influence of individual judges as to the 
force of the principles themselves. And thus it is-probably no accident 
that it was the same judge, Lord Atkin, who for both: private * and 
publics law stimulated the shift from fact to principle. To some extent, 
then, jurisprudential: ideas operate less at the level of some objective 
legal rationalism and more at the level of judicial individualism. 87 

These jurisprudential consequences, having arisen out of 500 years of 
legal history, are unlikely to be quite as disposable as some of the 
modern right-orientated textbook writers. might hope. Nor should 
they be. For, as civil lawyers themselves have recognised, the factual 
approach has much to recommend it.38 Moreover the political and 
philosophical climate is as unwelcoming as the legal one when it comes 
to rational and abstract structures® ; thus even some of the classificatory 
“ terms of art ” identified by Harlow, like contract and tort, are probably 
not so deeply embedded at the formal level as one might think.*°. The 
point that needs to be stressed therefore is that, all the divisions of the 
common Jaw tend to be rooted at the factual rather than the formal 
legal level and so they cannot ever share the same permanency as the 
similarly named.-divisions on the continent. Whether or not the _ 
common law recognises a distinction between public and private law thus 
depends upon whether its law of remedies is prepared to respond—at 
whatever level—to the basic Roman model, modern French law is not 
really relevant. 

Does English law respond to a difference of relationship etween 
person and person and person and the state? Nothing that has been 
said so far should be taken-'as suggesting that the Roman: model is | 
incapable of finding expression; in fact, as has been observed on 
occasions, classical Roman law itself had.more in common with English 
law than it had with the modern systems of Europe supposedly based 
upon it.42 And so even if the common law is primarily a law of actions 
then, as the Romans themselves recognised, such actions can still 





33 Weir, “ Abstraction in the Law of Torts ” (Michaelmas 1974) City of London Law 
Review 15, 16. 

34 Weir, Complex Liabilities, para. 67. 

35 Donoghue v. Stevenson [1932] A.C. 562. 

36 R. v. Electricity Commissioners [1924] 1 K.B. 171. 

37 It must, of course, be admitted that it is always dangerous to see history—including 
legal history—in terms of individuals; but for the purpose of legal classification one focal 
point must always be the judge as jurist. See generally: Stevens, Law and Politics: The 
House of Lords as a Judicial Body, 1800—1976 (1979); Atiyah, supra, note 17. . 

8 Zweigert & Kotz, An Introduction to Comparative Law (1977, trans. Weir), Vol. I, - 

Bite 

39 Weir, The Common Law System, para. 115. 

40 See Atiyah and Gilmore, supra, note 17: 

"41 * A cause of action is simply a factual situation the existence of which entitles one 
person to obtain from the court a remedy against another person,”’ per Diplock L.J. in 
Letang v. Cooper [1263] 1 Q.B. 232, 242-243; cf. French “New Code of Civil Procedure, 
art. I2. . 

- 42 Zweigert & Kotz, supra, note 38, p. 195. 
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respond to the basic jurisprudential relationships. Take, for example, the 
difference between property and obligations—the difference between 
person and person and person and thing. English lawyers, unlike those 
on the continent, refuse to recognise the distinction at the formal level 
and consequently “ property ” statutes can be labelled and filed under 
“tort? 43 while ownership problems can be dealt with by reference to 
“ contract ” textbooks.44 Beyond this formal confusion, however, one 
can find a different story; under the rubric of obligation labels it is often 
to be found that the judges themselves are, in fact, responding to the 
traditional relationships and consequently many “ tort ” or “ contract ” 
decisions can really only be understood if they are surreptitiously 
labelled “ property.” ^5 Rather than treat these conversion, mistake of 
identity and, sometimes, nuisance cases as obligation problems, *® 
would it not be better openly to conceptualise them as actually arising 
out of a different category? In other words, ought lawyers to be more 
specific about the relationship being emphasised ? 

It is generally accepted that our property torts are, at the formal 
level, in confusion.4? And this surely is due in part to the fact that the 
category of tort is being overworked: it is being asked to define strict 
rights when in reality it is a category more used to dealing with remedies. 
Likewise could it not be said that “ tort ” is overworked in the public 
sector in that it is not only being asked to operate in an area where 
rights can be important4® but also to deal with problems ‘where the 
policy issues can range beyond those found in normal damages claims. 
The notion of a right is, of course, an individualistic approach to 
expressing the legal position of a person in society®; but, on examination, 
most rights arise out of particular relationships—contract, property, 
trusts, etc. The great jurisprudential advantage of the category of 
public law is that it describes another relationship, that between person 
and the state, which can in itself be used as a basis for conferring rights 
on citizens in the absence of suitable private law devices—an advantage, 
it is submitted, that could be of great help in the analysis of facts 
traditionally falling within the categories of contract and tort. 


Il 


Harlow observes that “ [m]odern tort law is increasingly ‘ victim 
orientated’ and academic lawyers classify the cases according to the 
nature of the plaintiff’s injury: i.e. personal injuries; injuries to property ; 
—<—<—_$—<—<_—————— $$ a 

43 See the Torts (Interference with Goods) Act 1977. 

44 Ingram v. Little [1961] 1 Q.B. 31. 

45 For an excellent recent example see Moorgate Mercantile Co. Ltd. v. Twitchings [1977] 
A.C, 890. 

46 But see Law Reform Committee, Eighteenth Report (Conversion and Detinue), 
Cmnd. 4774 (1971), para. 13; McAuslan, Land, Law and Planning (1975), pp. 48-76. 

4? See Law Reform Committee, supra; Weir, A Casebook on Tort (4th ed., 1979), 
pp. 397-402. 

48 See, e.g. Morris v. Beardmore [1980] Q.B. 105; cf. [1980] 3 W.L.R. 283. 

49 Thus aright of property came to be seen “ as an indefinitive number of radii extending 
outwards from a single centre ’’: Lawson, Many Laws: Selected Essays, Volume I (1977). 
p. 7. 
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to reputation; to economic interests, etc.” °° This is very true—except 
that so far as the common law is concerned it is neither modern nor on 
the increase,*! the forms of action having classified facts according to 
the nature of the injury right from early days.** But she follows with an 
argument that a public law division should be resisted because it 
“ restores a defendant-orientated classification which cuts across the 
modern, typological classification”; and she quotes a French 
commentator to emphasise that, from the victim’s point of view, a 
traffic accident in public .or private law possesses the same 
characteristics.53 When dealing with personal:injury cases this may 
often be a valid argument, but with regard to other types of injury very 
different considerations are often in issue. 

Take, first of all, property injury. In Home Office v. Dorset Yacht 
Co.54 an action was brought by an insurance company, subrogated to 
the rights of a yacht owner, against the Home Office in respect of 
damage sustained to the yacht as a result of its misuse by escaping 
borstal boys. The insurance company alleged negligence but the Home 
Office argued that, even if carelessness could be shown, no duty of care 
was owed to the owner of the yacht. A majority of the House of Lords 
held that there was a duty of care owed by the defendants. The problem 
with this case is that when the facts are analysed from the “ victim 
orientated’? or “ functional’? point of view a very important issue 
becomes masked: who ought to bear the risk of property damage 
caused by escaping prisoners? This question is really very different 
from questions about risk of property damage caused by private 
persons because there is a special policy issue involved; it could be said 
that everybody must shoulder some of the risks arising out of crime— 
especially when such risks with regard to property are so easily insurable. 
And this is a policy that could be said to lie. behind the Criminal 
Injuries Compensation Scheme which awards compensation only for 
personal injury. Furthermore it could be argued that the ordinary rules 
of negligence are not really suitable in the realm of certain prison 
policies because judges are not the best persons to decide how prisons | 
ought to be run—although this is not to say that the Home Office 
should not be subject to greater independent controls. Indeed, as 
commentators have implied,®®> Dorset Yacht-is rather a “ dishonest ” 
case because of the issues that have been hidden under its private law 
facade. In particular it was “ dishonest,” first, to use a personal injury 
case as the legal basis for the decision (rather nullifying Harlow’s 

50 See p. 254. « 

51 See, e.g. Ross v. Caunters [1980] Ch. 297. 

52 Milsom, Historical Foundations of the Common Law (2nd ed., 1981), pp. 398-399; 
Baker, supra, note 25, p. 348. 

53 See p. 255. But since 1957 traffic accidents involving public authority vehicles (as 
defendants) have been treated in France, procedurally at least, as private law matters: 
Weill & Terré, Droit Civil: Les Obligations (3rd ed., 1980), para. 680. 

54 [1970] A.C. 1004. : 

55 Weir, Casebook, p. 66; Hamson, “ Escaping Borstal Boys and the Immunity of 
Office ” [1969] C.L.J. 273, 281-282. See also Craig, “ Negligence in the Exercise of a 


Statutory Power ” (1978) 94 L.Q.R. 428. 
58 Ellis v. Home Office [1953] 2 All E.R. 149. 
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typological claim?) and, secondly, not openly to recognise that the 
real plaintiff was an insurance company which had been paid to carry 
the risk which occurred.®’? Perhaps the true policy issues could have 
been better exposed if the court had considered the facts more explicitly 
from the viewpoint of the relationship between individual and the state 
because then the court might have been encouraged to consider the 
facts within the wider issue of injuries caused by people having a certain 
status—a status itself arising out of the relationship between 
person and the state—and might thus have taken account of the policy 
behind the Criminal Injuries Compensation Scheme.*® And, further- 
more, they might have focused a little more attention on to the whole 
causation problem raised by cases where the true complaint is a failure 
to stop others causing damage—a problem that particularly affects 
public bodies and thus; by factual necessity, requires somewhat special 
causation rules. 

Perhaps Lord Wilberforce had these points in mind when he stated, in 
Anns v. Merton L.B.C.,®° that he did not think “ that a description of 
the council’s duty can be based on the ‘ neighbourhood ’ principle 
alone.” © Certainly in these public law tort cases the nature of the 
relationship cannot be dismissed because the whole notion of “ duty ” is 
founded upon it; thus the fact that one of the parties is a public body 
must by definition be relevant at some point in an English negligence 
case. By overtly recognising that the common law differentiates between 
public and private law the “relationship ’’ and then the “ duty ” 
questions could be put on a more structured basis without any change in 
the actual tort of negligence itself; and, by allowing the private/public 
division to operate within the duty question, the criticism that liability 
itself depends directly on the classification is avoided. Although formally 
recognised, the status of the parties and the relationship would just be 
one of several factors—along with type of damage, causation, etc.—to 
be taken into account, giving negligence the surely desirable qualities 
of both structure and flexibility. 

In fact the causation issue can create problems with personal injury 
cases as well. A victim slips and injuries herself as a result of the failure 
to remove a slippery substance from the ground :-does it matter whether 
the person or body who failed to remove the substance is the state or a 
private individual? The answer, surely, is that at some stage the status 
of the defendant must be taken into account. Compare two cases. In 
Ward v. Tesco Stores* a shopper slipped on some yoghurt spilt from a 
pot which had fallen from one of the shelves and damaged her ankle; 
she brought an action against the supermarket and adduced evidence, 
collected by herself, about the length of time it took assistants to 


57 But see now, Lord Denning, M.R. in Lamb v. Camden L.B.C. [1981] Q.B. 625, 635. 

58 je. that the state should carry only the risk of personal injury arising out of crime; 
the risk of property injury should (in the opinion of the present writer at least) be carried 
by private insurance companies. And see now: Leeds City Council v. West Yorkshire 
Metropolitan Police [1982] 2 W.L.R. 186 (H.L.); Samuel (1982) 98 L.Q.R. 358. 

59 [1978] A.C. 728. 

80 Ibid. at p. 754. 61 [1976] 1 W.L.R. 810. 
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discover and remove such spillages. A majority of the Court of Appeal 
upheld the judge’s finding in her favour: the defendants were under a 
duty to see that the floors were kept safe and the evidence produced by 
the plaintiff raised a prima facie presumption of negligence which the 
supermarket had failed to rebut. In Haydon v. Kent C.C.® the plaintiff 
slipped on a steep and narrow footpath which had become hazardous 
in icy weather; she brought a damages claim for her personal injuries 
against the local authority for breach of statutory duty to maintain 
the highway and adduced evidence that the path always became 
dangerous in severe wintry conditions. Furthermore, the plaintiff called 
as a witness a council worker who had noticed, and reported, the slippery 
conditions the evening before the accident. This time, however, the 
Court of Appeal refused to support the trial judge’s finding for 
the plaintiff; Lord Denning M.R. thought that section 44 (1) of the 
Highways Act 1959 did not involve a duty to remove transient 
obstructions while Goff and Shaw L.JJ: held the council not liable on 
the ground that there had been no breach of duty. 

Both of these cases share the same focal points. First, because they 
are both concerned with a defendant who has failed to remedy a 
dangerous situation resulting from an extraneous cause;®* secondly, 
because they both involve statutory duties—the Occupiers’ Liability 
Act 1957, s. 2 and the Highways Act 1959, s. 44(1); and thirdly, because 
the majority decided both cases upon the question of fact—though, of 
course burden of proof is a device that effectively resounds in the level 
of duty itself. Given these similarities, can it really be denied that in 
assessing whether damages should be paid the status of the defendant 
is not of central importance? And would not a functional approach to 
these cases mask, rather than highlight, the important—and surely 
desirable—difference in the level of duties? Of course, the difference 
between public and private law is not the only way in which the 
differences of relationship can be highlighted. But such categorisation 
does immediately direct the investigation to the central questions of 
relationship, duty (and its breach) and causation, whereas the functional 
approach would suggest that one start with the injured ankle and work 
towards the defendant utilising just one legal device. And the problem 
with these two cases is that there are so many issues involved.** The 
question which must be decided is: what is the fundamental difference 
between Ward and Haydon given that they both involved the same type 
of injury but arrived at different results? And the answer that it is 
behaviour is, in itself, not enough. For behaviour can only be viewed in 
the context of differing political, social and economic relationships and 
thus one must, somewhere, have legal devices which reflect these 
differences as well. 


62 11978] Q.B. 343. 83 An “act of a third party ” or an “ Act of God.” 

84 Like Harlow (at p. 254, note 64), the present writer does not wish to become involved 
with the argument that tort law (or that part of it concerned with personal injury) should 
be abolished. However, nothing in this essay should be taken as suggesting that the present 
writer is not in full sympathy with those who advocate an alternative for personal injury 
compensation. 
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However, in fairness, the distinction from the relationship point of 
view between Ward and Haydon is very clear cut. What if a plaintiff is 
injured in a shop run by a nationalised industry such as the Electricity 
or Gas Board: should this be seen as a private or public law case? 
There is no doubt that in this situation the functional argument becomes 
more attractive and one might say that it would be spurious to dis- 
tinguish—éspecially as the Occupiers’ Liability Act 1957 seems equally 
applicable to either owner. Nevertheless to use this as an argument 
against making the distinction between public and private law would, as 
suggested earlier in this article, amount to a misunderstanding of the 
structure of the common law; at no time has English law felt the need to 
draw rigid lines between the categories and devices it utilises—if it had 
then the divisions between contract and tort and between obligations 
and property would have disappeared years ago. There may well be 
accident cases where one must look not only at the status of the 
defendant® but also at the status (or capacity) of the plaintiff: was the 
plaintiff injured in his or her status/capacity as a consumer ? 

The functional approach can also cause problems with non-physical 
injury cases. In Cinnamond v. British Airport Authority® the Authority 
banned from Heathrow some mini-cab drivers who, it was alleged, had 
been queue-jumping the licensed taxis and overcharging travellers ; when 
the drivers attempted to challenge this ban in the courts counsel for the 
defendants argued that his client was in the same position as any other 
(private) person and could therefore, as an owner of property, turn 
anybody it wished into a trespasser. Perceiving the problems that this 
view might involve in the modern world, Lord Denning M.R. refused 
to accept counsel’s proposition: although in the instant case the ban 
was justified, as a general rule travelling citizens have a right to enter 
Heathrow Airport and this right extends to those who transport the 
travellers and their baggage. The point that the Master of the Rolls is 
forced to stress is that in the arena of modern travel private law is no 
longer adequate for determing the rights and duties of the parties; 
the public law relationship itself, via the statute which describes and 
defines the Authority, must be the basis upon which the rights are 
approached.®’ i . 

A similar point had previously arisen with regard to the law of 
contract. In Willmore v. S.E. Electricity Board®! a poultry farmer 
tried to obtain compensation from the Electricity Board for damage ` 
done to his battery chickens—plus consequential financial loss—after a 
series of power failures; the judge indicated that had this been a 
contract case the plaintiff would certainly have been entitled to damages. 


65 But cf. Dunne v. N.W. Gas Board [1964] 2 Q.B. 806 where the “ public ” nature of 
the gas service was recognised as relevant but then applied, confusedly, to produce 
exactly the opposite effect to that apparently intended: see Armour & Samuel, Cases in 
Tort (1977), p. 164. 

66 11980] 1 W.L.R. 582. This case is pursued in more depth by the present writer 
elsewhere: (1981) 97 L.Q.R. 19. 

87 See also Australian Woollen Mills Ltd. v. Australia [1955] 3 All E.R. 711; Trefus v. 
Post Office [1957] 2 Q.B. 352; Vine v. NDLB [1957] A.C. 488. 

68 [1957] 2 Lloyd’s Rep. 375. 
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However, he refused to treat the dispute as arising within the realm of 
private law. The duty to supply electricity did not arise from a private 
obligation founded upon an agreement between consumer and Board 
but as a result of a statutory duty; in other words, the relationship 
between plaintiff and defendant was founded upon’ a quite separate 
legal basis. vat = 
Perhaps Harlow would reply that the public/private analysis of a case 
like Willmore is wholly irrelevant to the organisation of modern 
society® and that injustice and legal distortion” can arise from the 
granting of immunities to.the state. These would be points by no.means 
devoid of force. However, the plain fact is that English law does distin- 
. guish between public and private bodies on many-occasions. ™ And rather 
than deny the distinction, could it not be used, first, to put the law ona 
more structured jurisprudential basis and, secondly, to give advantages 
to citizens as well as-to the state? The category of public law could— 
and, indeed, sometimes does (as in Cinnamond)—confer upon 
individuals advantages outside the normal private law right-creating 
machinery and these advantages could be enhanced by emphasising 
that they are “ public law rights ” to be treated quite differently from 
those arising via the private law relationship: thus if an Electricity 
Board supplies power under a statutory “‘ duty ” then the consumer 
ought to have a “ right ” to receive such power—only to be.disconnected, . 
if at all, if the Board can actually adduce good evidence of an abuse of 
this right.” A similar approach could be taken with social security 
benefits. An individual, once he or she fulfils the conditions, ought to 
have a public law right to payments free of official and social intimi- 
dation,’* rather as the tax avoider escapes official and social stigma 
because the battle is seen as arising out of the relationship between 
individual and state as opposed to private law.74 These are, needless to 
say, extravagant hopes for the present time, but they are no less difficult 
goals than Harlow’s complete abolition of a long-established 
jurisprudential distinction. | 
There is one final point about Willmore’s case. It may be that the Elec- 
tricity Board ought to have been held liable to the irate consumer but the 





89 See p. 256. 

70 See pp. 246-247. 

_ 71 Weir, The Common Law System, paras. 115-130; Turpin, “ Public Contracts,” 
‘International Encyclopedia of Comparative Law, Vol. VII, Chap. 4, paras. 44-45. 

72 In the opinion of the present writer mere late or non-payment of accounts ought not 
to lead to disconnection; there should be evidence, at the very least, of a general contempt 
of the public body’s right to the debt. Heat and light, like food and health, are too important 
to be dependent oñly upon a consumer’s ability to pay. Put another way, they are public 
rights of security. i i 

73 By this is meant that the social security rights ought to be widely advertised, with 
citizens who qualify being actively encouraged by the state to take advantage of these 
rights. It is quite intolerable, if the state is going to benefit from “ public law ” on occasions, 
that it should be allowed to neglect in any way its duties towards those in need. See, e.g. 
David Hencke, *“ Victims of the Drive Against Benefit Scroungers,’”’ The Guardian, 
June 5, 1981; Editorial, The Guardian, June 21, 1982. 

74 The judiciary can sometimes show unease where a litigant exploits his private law 
rights in order to make a profit: see, e.g. Mardorf Peach & Co. Ltd. v. Attica Sea Carriers 
[1976] Q.B. 835; cf. [1977] A.C. 850; Cehave v. Bremer [1976] Q.B. 44. 
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fact that it was not-was probably not in itself due to the existence of pub- 
lic law special rules—any more than the lack of special rules prevented a 
court from refusing to apply contract law to collective bargains.75 
In these circumstances to deny the difference between public and private 
law will not, as Harlow seems to hope, make the law more certain; all it 
will do is to force the distinction to be made within existing obligation 
concepts—for example, within the rule that there must be intention to 
create legal relations. But recognising that there is a difference between 
the relationship between person-and-person and person-and-state is not 
to stipulate that private and public corporations cannot act and behave 
in identical ways or that one of the parties per se should be accorded 
more favourable treatment; it is to help to stipulate that a government 
body is not of the same status as a private person or corporation, just as 
today statute helps stipulate that a consumer is not of the same status as 
a company. Put another way, the division helps categorise the facts so 
that the law—contract and tort for example—can be applied with a 
greater sense of precision; and, if there is to'be a façade “ to conceal 
political issues,” 78 it is at least more obvious where that façade is 
located. ' 


\ Ii 


In Part I of this article it was argued that legal categories do not perform 
quite the same functions in English Jaw as they do on the Continent; 
rather than organisers of a rational scheme \of rights, such 
categories tend to be devices for analysing factual situations. Thus when 
judges use substantive categories like those found in the Civil Codes 
they should always be viewed from the standpoint of the nature of the 
remedy as classifying the type of damage in issue, for the law of pro- 
cedure plays a vital role in defining and understanding the substantive 
law. But at this level of remedies one finds a totally different conceptual 
language in operation to that found at the substantive level: debt, 
damages, injunction, certiorari, habeas corpus, etc., seem to cut across 
ideas like contract, tort and public law. And so the problem becomes 
one of association—rights can only be properly understood if they are 
continually related to the actual remedy being pursued in each case. 

However, although Harlow touches upon remedies,’’ as opposed to 
rights, she fails to develop the association between the two when 
analysing some of the cases—in particular, Maharaj v. Att.-Gen. of 
Trinidad and Tobago (No. 2).78 

As a result of his committal to prison under a contempt of court order 


subsequently held to be invalid,” a barrister brought an action against 


the Trinidad Government for “‘ redress’ as given by section 6 of the 
Constitution of Trinidad and Tobago 1962. While upholding the 





75 Ford Motor Co. v. AUEFW [1969] 1 W.L.R. 339. 

76 See p. 265. 

77 See p. 258 ef seq. 

78 11979] A.C. 385. 

79 Maharaj v. Att.-Gen. of Trinidad and Tobago (No. 1) [1977} 1 AIL E.R. 411. 
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plaintiff’s action, Lord Diplock nevertheless drew a distinction between 
the plaintiff’s claim against the. state under the Constitution and a 
claim for damages in tort: ~ 


“ The claim for redress under ‘section 6 (1) for what has been done 
by a judge is a claim against the state for what has been done in 
the exercise of the judicial power of the state. This is not vicarious 
liability: it is a liability of the state itself. It is not a liability in 
tort at all: it is a liability in the public law of the state, not of the 
judge himself, which has.been newly created by section 6 (1) and (2) 
of the Constitution.” 8° | 


And he later continued: “ The claim is not a claim in private law for 
damages for the tort of false imprisonment, under which the damages 
recoverable are at large and would include damages for loss of repu- 
tation. It is a claim in public law for compensation for deprivation 
of liberty alone.” 81 

Harlow criticises Lord Diplock’s distinction between public law 
liability and private law false imprisonment.on the ground that the 
Lord of Appeal was in reality turning a “ right ” into a “ claim ” 
which in turn resulted—as Lord Diplock goes on to hold®?—in a 
narrower measure of damages‘ with “a resultant reduction in the 
amount of money payable to the plaintiff.” 83 This criticism, however, 
suggests that it is the distinction between public and private law which is 
responsible for the limitation of the plaintiff's damages and this, it is 
submitted, is misleading; what Lord ‘Diplock ‘is recognising is that the 
case involves a fundamentally different remedy—a statutory action for 
“ redress ” the “ clear intention ” of which “‘ is to create a new remedy 
whether there was alfeady some other existing remedy or not.” 84 
To argue that the public/private dichotomy is the cause of the distinction 
between the measure or damages in tort and this new statutory remedy 
is to put the cart before the horse; Lord Diplock uses the difference of 
relationship only to explain fundamentally different kinds of remedies. 
And this is a point that needs to be stressed because the difference 
between statutory (right) claims and tort actions is often not appreciated, 
leading to confusion.’ 

This is not to suggest, however, that the common law does not, or 
should not, adhere to general principles or recognise certain rights. 
What is being argued is that the common law does not, and never has, 
operated only at this level: it has thought primarily in terms of the type 
of complaint suffered by a plaintiff and then worked from there, via 
the remedy, to.abstract principles and rights. In Maharaj to talk about 


80 [1979] A.C. at p. 399. > 

81 Ibid. at p. 400. 

82 Ibid. 

83 Harlow, p. 244. 

84 [1979] A.C. at p. 398. i i 

85 See Williams & Hepple, Foundations of the Law of Tort (1976), p pp. 20-22; Samuel, 
“ Tort or Debt? ” (1979) 95 L.Q.R. 484; cf. Rogers, “ Two Statutory Strict Liabilities ss 
[1980] C.L.J. 124. Claims for breach of statutory duty, however, are private compensation 
actions arising out of a wrong and therefore are properly tort claims. ' 
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“ rights ” being transmuted into “ claims ’”’ is to suggest that it is the 
tort of trespass which defines rights and that anything less is accordingly 
altering this right; but the problem here is that trespass never has, in 
itself, been enough to define rights because it is, in the end, just a remedy. 
‘Indeed this point has recently been recognised by the House of Lords. ® 

The problem with a case like Maharaj is not the utilisation itself of 
the category of public law—for the category accurately identifies the 
correct relationship and distinguishes it from a private obligation. 
The problem lies in the failure to give consideration to the policy and 
aims of this relationship as defined in chapter I of the Constitution. 
Section 1 defines the right and section 6 the remedy supporting this 
right; thus, unlike an action in tort, the right is clearly identified and 
the remedy ought to be construed solely with this in mind. By making 
the plaintiff’s actual remedy weaker than a tort remedy, the Privy 
Council has ended up by weakening the meaning of section 1, and this 
is something that is entirely unjustified as a matter of public law itself. 
Having distinguished the nature of the claim from a private law remedy 
the Privy Council fall into the trap of viewing the public law remedy 
against the background of private law: “ Section 6 creates a new right 
on the part of the victim of the interference to claim a remedy for it 
described as ‘ redress.’ 8’ With respect, section 6 itself creates no 
substantive right whatsoever—that is done by section 1. What it does 
is to give definition to the generally accepted rights of life, liberty, 
security, etc., in the context of the relationship between individual and 
the state. 

So what should the Privy Council have done? It is respectfully 
submitted that given the unique position of the state and the unequal 
power relationship—one of the main justifications for distinguishing 
person-and-person from person-and-state—the Privy Council ought to 
have interpreted the interference with the plaintiff from quite a different 
angle; it ought to have recognised, as a matter of public law, that the 
plaintiff had suffered an infringement that went far beyond just the 
facts of his case. In other words, the Privy Council was quite correct in 
distinguishing the plaintiff’s remedy from a normal tort claim and 
founding it upon the quite separate relationship of individual and 
the state; but it was incorrect in interpreting this claim along narrow 
compensatory lines because the remedy, being a public law one, went 
far beyond just compensation. This remedy was, and is, about some 
very basic and very clearly defined rights. 

Harlow, then, is quite correct in her attack on the monetary effect of 
the distinction made by Lord Drplock. But her view that the remedy 
should be amalgamated with an obligation action for damages is, in 
the present writer’s opinion, misconceived. The problem lies in a failure 
to perceive the true role of public law; it is a relationship, as already 
stated, that can itself give rise to rights—which may be stated within a 


88 Morris v, Beardmore [1980] 3 W.L.R. 283. 
87 [1979] A.C. at p. 396. 
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written constitution or remain as unwritten basic principles—but 
which must express themselves through the standard remedies. Some- 
times, however, as in the Maharaj or Morris v. Beardmore?! type of 
case, remedies more used to operating in the field of private law may 
not be quite enough to give full definition to these public law rights. 

If the Privy Council in Maharaj wanted to, draw an analogy with 
types of action in private law, then they might well have done better to 
look at remedies more specifically designed tọ define and protect 
rights—namely those arising out of the relationship between person and 
thing. If a defendant wrongfully uses another’s goods then he or she 
may well be liable for the cost of hire irrespective of the fact that the 
owner has suffered no monetary loss;® if a defendant innocently 
converts another’s chattel he or she will be liable for its value even if the. 
owner has been careless.°° These proprietary remedies, then, are also 
very much about rights: and, as such, they could provide an approach 
which might not be out of place in the field of public law where the 
state can so easily interfere with basic rights. Liberty, for example, is 
supposedly as important as property in a democratic society. 
Accordingly, just as the proprietary remedies like conversion are 
distinguished from ordinary tort actions (i.e. those based on fault or 
dealing with “ wrongs ’’®!) because they involve a different relationship 
(i.e. person and thing), so the public law remedies ought to be dis- 
tinguished from ordinary obligation actions because they also involve a 
different relationship. 

An instructive case is David v. Abdul Cader.” A cinema owner in 
Ceylon brought an action for damages against the chairman of the 
Urban Council of Puitalam for allegedly maliciously refusing to grant a 
licence to the plaintiff; the Privy Council, allowing an appeal, held that 
if the defendant had in fact acted maliciously then an action might lie. 
In private law a damages action will not lie as a result of malicious 
behaviour®’ unless the behaviour can be fitted within an existing cause 
of action like nuisance*®* or conspiracy”; but, although brought in tort, 
David was not a private law case as Viscount Radcliffe, delivering the 
judgment, indicated. “ [T]he question to be determined,” said his 
Lordship, “‘ is not what rights he had without a licence but rather what 
rights were created between these two parties Dy the relationship under 
which one wished to operate a cinema.’’®* What is interesting about this 
decision—besides indicating, once again, that the relationship between 
individual and state can itself: give rise to rights—is that the actual 

88 [1980] Q.B. 105; Samuel (1980) 96 L.Q.R. 12; of. [1980] 3 W.L.R. 283. 

89 Strand Electric and Eng. Co. v. Brisford Entertainments [1952] 2 Q.B. 246. 

90 Moorgate Mercantile Co. Ltd. v. Twitchings [1977] A.C. 890. 

91 “ The modern law of obligations, roughly that concerning contract, tort and personal 
chattels, is the result of a continuing interplay between two simple ideas from which the 
common law started . . . the demand for a right and the complaint of a wrong,” per 
Milsom, supra, note 52, at p. 243. - l 

92 [1963] 1 W.L.R. 834. 

93 Bradford Corporation v. Pickles [1895] A.C. 587. 

94 Hollywood Silver Fox Farm Ltd. v. Emmett [1936] 2 K.B. 468. 


95 Quinn v. Leatham [1901] A.C. 495. 
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remedy involved seems to be operating on a much stricter basis than in 
normal damages actions based upon wrongful behaviour: it is the 
interference with the plaintiff’s right, rather than the defendant’s 
wrong,”’ that gets the action off the ground. This is a promising develop- 
ment and one that could be utilised not only to emphasise and define 
rights from the position of the remedy but also to give greater definition 
to the notion of public law. David’s case, in one sense, stands in contrast 
to Maharaj but, in another sense, it is like Maharaj in that they both 
contain seeds which could be of great value to the common lawyer. A 
combination of a public law damages remedy with the notion of a 
tortious interference of a right might make a good starting point for 
giving the individual some effective status in a modern version of the 
Roman Jjurisprudential model. 

It must be said, of course, that one of the main drawbacks of a legal 
system that thinks primarily about remedies is that there is always a 
danger of neglecting the rights of individuals. Arguably this happened in 
Malone v. Metropolitan Police Commissioner (No. 2).°8 This action 
originally commenced as an injunction and delivery-up motion but the 
statement of claim was subsequently amended and only declarations 
were sought to the effect that telephone tapping by the police was 
unlawful. Megarry V.-C. refused to give the declarations sought on the 
ground that none of the remedies pleaded were applicable; in other 
words, the Vice-Chancellor “‘ was prepared to allow the state rather than 
the citizen to profit from the maxim that what is not specified to be 
illegal is legal.’’®® Yet this approach need not have been inevitable if, 
behind the remedies, there had been a more structured system of 
public law rights. The invasion of personal privacy by the state is quite a 
different proposition from the invasion of privacy by another individual? 
because the public interest requires that government agencies or 
quasi-agencies* behave with an integrity and scrupulousness that is much 
stricter than with private individuals; ‘‘ if the police (above all people) 
are seen to flout the law,” said a Lord of Appeal recently, ‘‘ diminished 
respect for the law and for the officers of law enforcement must inevitably 
follow.’ To argue that there is no law with regard to telephone tapping 
is to ignore Article 8 of the Convention for Protection of Human 
Rights and Fundamental Freedoms‘; this surely requires that, at the 


97 Although the defendant must have acted maliciously: Dunlop v. Woollahra Municipal 
Council [1981] 2 W.L.R. 693 (P.C.). 

98 [1979] Ch. 344. 

89 Hepple & Matthews, Tort: Cases & Materials (2nd ed., 1980), p. oot 

1 Cf. Megarry V.-C. at p. 373. 

2 As will be explained, these should include those private bodies that either abuse the 
public law rights of citizens or fulfil public duties and/or functions (e.g. private police/ 
security organisations). 

3 Lord Edmund-Davies in Morris v. Beardmore [1980] 3 W.L.R. at p. 294. 

4 (1) Everyone has the right to respect for his private and family life, his home and his 
correspondence. (2) There shall be no interference by a public authority with the exercise 
of this right except such as is in accordance with the law and is necessary in a democratic 
society in the interests of national security, public safety or in the economic well-being of 
the country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others. . . 
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very least, our remedies ought to be biased’ towards the individual in 
. public law cases where there is ambiguity in the rules. And if Megarry 
V.-C. had declared, as a matter of public law, that the plaintiff did have 
the right to privacy in respect „of state interference with his com- 
munications then at least Parliament might have been stimulated into 
some action on the matter. It is-all-very well for Harlow to talk about 
judges usurping the functions of Parliament, but in many situations 
regarding citizens’ rights Parliament just does not function; whether 
one likes it or not the unelected pany will have to make decisions of 
political importance.’ a 

Of course it must be stressed that the emphasis on public rights 
which. arise out of the relationship between person and state will in 
itself have to go far in defining in this context the notion of a-“ public 
body.” In Malone—and, indeed, in cases like Harman or.B.S.C. vV. 
Granada T.V.2—it so happened that the key party was a state body; but 
what would ‘be the situation if a private, but economically. powerful, 
body interferes with a citizen’s civil rights? Will this be a public or a 
private law problem? In this situation it is submitted that the public/ 
private dichotomy ought to take notice of one of its prime purposes; 
that is, it should approach the problem from: the position that the 
dichotomy itself reflects a difference of power relationships. If a private 
but economically powerful body, for example a multinational company, 
interferes with the civil (or, more precisely,‘ the public) rights of a 
citizen then this should be seen as a matter of public law and should 
not be dealt with by analogy to, say, Megarry V.-C.’s nosey neighbour 
example.’ Thus if the complainants in Harman or B.S.C. v. Granada T.V. 
had actually been private corporations then the relationship applicable, 
being civil liberty problems, ought still to have been public Jaw—a 
point almost recognised by Lord Denning himself in Schering Chemicals 
Ltd. v. Falkman Ltd.® Like the Romans,’ the present writer 1s of the 
opinion that the law of corporations is as much a matter of public law 
as private because of the essentially political nature of such structures— 
indeed, it is surely no accident that the leading textbook on company 
law actually explains company structure by: analogy with constitutional 
law.™ And so if such politically sensitive “ persons ’’ choose to behave in 
„a way’as to interfere with rights of a public nature then there seems 
no reason why this abuse alone should not lead to an alteration of 
status'on behalf of the offending corporation; after all some politicians, 
newspapers, judges and academics! -choose to’ present behaviour: by’ 
organised labour as a political (i.e. public law) problem. Is not then an 
abuse of power by organized capital also a political (i.e. public law). 
problem? . | 





5 On which see Griffith, The Politics of the Judiciary (2nd ed., 1981). 

8 [1981] A.C. 1096. 

7 See supra, note 1. 

8 [1981] 2 W.L.R. 848, 859- 866. 

9 Digest 3.4.1 pr. , 

10 Gower, The Principles of Modern Company Law (4th ed), pp. 16-21. ; i 
11 For an extreme example see, Walker, The Oxford Companion to Law i p. 1229. 
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7 


None of this is to suggest, however, that. Harlow is not-right to be 
worried: about some of the recent decisions in the field of constitutional 
and administrative law. But the trouble is that there is no real evidence, 
when all the cases are examined, that the “f highly executive minded 
decisions ’’!* will be changed by treating the state. as an ordinary 
litigant; indeed Malone, like the Harman case (in particular Lord . 
Denning’s judgment) mentioned in Part 1,13 would suggest that the state 
can benefit either way. What is required is a common law that is 
conscious of both its history and its aims, a law that uses its remedies to 
reflect not only certain basic rights—like those set out in the Convention 
on Human Rights—but also to sketch categories which could be of use 
in activating and administering these rights. It is really not enough to 
say that the state (or some other powerful body) can lawfully intercept a 
citizen’s telephone on the basis that there is no remedy preventing it 
from so acting because this suggests that there is anarchy amongst the 
types of claim. This is not so. In private law the remedies of debt, 
injunction, estoppel and the like all respond to certain basic patterns 
which reflect a structure of relationships and principles designed to 
protect interests such as property; the same should apply to the public 
law remedies where the basic interest should .be freedom from un- 
warranted ‘interference.'* In the hands of judges prepared to recognise 
the great power of the state—especially vis-a-vis the individual human? 
—a separate category of public law could be of great service—provided; 
of course, that English law is genuinely interested-in preserving the 
rights of all its citizens and not just those involved in say disputes with 
the tax authorities.*® l 


IV 


Before turning to the way in which the courts have, or have not, 
utilised the division between public and private law in several cases 
‘since Maharaj it might be useful to summarise the points made so far. 
It has been suggested that the traditional Roman inspired division 
between public and private law recognises: that the private obligation 
(person-and-person) and property (person-and-thing), relationships are 
‘to be separated from the relationship between individual and the state; 
and that this separation is useful in that not only does it recognise a 
difference of power between public bodies (“ public bodies ? extending | 
as a coricept to cover private organisations in certain circumstances). 
and the citizen but also that the public law relationship could in- itself 
be used to establish rights. However, as Harlow’s article indicates, .in 
many of the decisions which have utilised, expressly or impliedly, the 


12 See p. 265. 

13 Rade see (1981) 97 L.Q.R. 376: 

14 Along with the right to parity of treatment with T to the provision of public 
services. 

15 Companies are another problem: see, e.g. Benn, Arguments for Socialism (1980), 
p. 49; Friedmann, Law in a Changing Society (2nd ed., 1972), Chap. 9; Weir, “ La Justice 
Contractuelle en Grande-Bretagne ” (1981) 33 Revue Internationale de Droit Comparé 7. 
-16 7 R.C.v. Rossminster Ltd. [1980] A.C. 952; R. v. I.R.C., ex parte National Federation 
of Self-Employed and Small Businesses Limited [1982] A.C. 617. 
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public law relationship the rights appear to have been rather one-sided: -` 


the relationship between person and state has worked mainly in the 
state’s interest,” while the citizen. has been left unprotected in some 
cases which, in the opinion of the present writer at least, might have 
made constructive use of the rélationship. 

The Malone case, of course, serves as a. reminder that the common 
law has still not escaped from the forms of action, or remedies, approach 
to the solving of some legal problems—despite the fact that the maxim 
ubi remedium ibi jus has supposedly’ been reversed.1® And this Actions 
approach has traditionally been given greater emphasis by the certiorari, 
mandamus and prohibition view of problems in administrative law.! 
But at this remedial ‘level it must not be forgotten that these admini- 
strative law actions in themselves go far in suggesting a difference of ` 
public and private relationships; the main problem facing any formal 
dichotomy has been the availability against the state of general remedies 
like damages (contract, trespass, negligence, etc.), injunction and 
declaration.”° Put another way, for some actions public bodies or pub- 
lic officials are treated as the state; for other purposes they are treated 
just like any other private person. Some recent cases, reported since 
Harlow’s article, have however ‘again raised the whole question of 
recognising, at the level of rights, a formal distinction between public 
and private law; and the starting point taken by the judges has been 
the procedural requirements for an application fot judicial review23— 
requirements now made all the stronger for their PRAE given direct 
legislative status.?? 

In O’ Reilly v. Mackman?3 the plaintiffs, prisoners who had received 
penalties from a board of visitors at Hull prison, attempted to challenge 
the findings and awards of this board by using, not the procedure laid 
down for judicial review in the Rules of the Supreme Court, but the 
more advantageous writ procedure for an ordinary civil action. Did this 
amount to an abuse of process? The House of Lords, in a judgment 
delivered by Lord Diplock, held that it did. In the view of this Lord of 
Appeal, English law had now arrived at a clear division between 
public and private law—between public rights’ and private rights.?4 
And, given that many of the procedural disadvantages associated with 
the judicial review remedies had disappeared with the new Order 53, 


“it would... as a general rule be contrary to. public policy, and as 
such an abuse of the process of the court, to permit a person 
seeking to establish that a decision of a public authority infringed 
rights to which he was entitled to protection under public law to 


17 And see now, Air Canada v. Secretary of State for Trade [1983] 2 W.L.R. 494. : 

18 Denning L.J. in Nelson.v. Larholt [1948] 1 K.B. 339, 343; Abbott v. Sullivan [1952] 
1 K.B. 189, 200. And see also, Letang v. Cooper [1965] 1 Q.B. 232. - 

19 Wade, Administrative Law (5th ed., 1982), pp. 513-514. 

20 Weir, The Common Law System, para. 127. 

21 R.S.C., Ord. 53.-And see, Law Comm. No. 73, Cmnd. 6407 (1976). ` 

22 Supreme Court Act 1981, s..31. 

23 [1982] 3 W.L.R. 1096 (H.L.). 

24 Ibid. at p. 1102. 
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proceed by way of an ordinary action and by this means to evade 
the provisions of Order 53 for the protection of such authorities.” ° 


Given the actual facts of this case, Lord Diplock’s judgment is 
logical enough—both in terms of his previous view of the relationship 
between public and private remedies in cases like Maharaj and in terms 
of the functions of the remedies themselves.2* For whatever remedy was 
used the essential issue was a dispute over the decision of public officials 
affecting rights which arose only out of the relationship between 
individual and the state. But the problem with Lord Diplock’s recog- 
nition of a formal division between public and private rights is that it 
works convincingly, as yet at least, only in cases where the plaintiff’s 
complaint is of a particular type. What if the plaintiff suffers damage, as 
a result of an administrative decision, to an interest normally protected 
by private law? In this situation, as has been seen, the division between 
public and private law becomes difficult at the formal level because the 
state has traditionally been treated as an ordinary person*’; any 
difference of relationship or status can only operate within the rules of 
the law of obligations. As has been argued earlier, this has in 
fact happened in a range of contract and tort cases; but O’Reilly v. 
Mackman itself goes very little way in actually answering and solving 
the questions and problems raised by the interrelation of public and 
private rights in the law of obligations. Moreover Lord Diplock seems 
to be acknowledging this omission even as regards remedies like 
declaration or injunction against public bodies. Noting that Order 53 
does not expressly provide that the judicial review procedure shall be 
exclusive in respect of injunctions and declarations in public law, the 
Lord of Appeal thought that it would be unwise 

“to use this as an occasion to lay down categories of cases in 
which it would necessarily always be an abuse to seek in an action 
begun by writ or originating summons a remedy against infringe- 
ment of rights of the individual that are entitled to protection 
in public law.” 28 


However, in another judgment delivered on the same day as the 
O’ Reilly decision, the House of Lords was in fact forced to go some 
way in looking at the interrelationship of administrative law and tort. 
In Cocks v. Thanet District Council”? the plaintiff brought an action for a 
mandatory injunction, a declaration and damages claiming that the 
local authority was in breach of statutory duty; the complaint was that 
the. council was in breach of its duty under the Housing (Homeless 
Persons) Act 1977 to house a homeless person and his family. Could 
the plaintiff sue in the county court or must he use the Order 53 pro- 
cedure? Once again the House of Lords held that the plaintiff in this 
particular case must use the judicial review procedure: for 


25 Ibid. at p. 110. 

26 R.v. The Vestry of St. George, Southwark (1892) 61 L.J.Q.B. 398. 

27 Weir, The Common Law System, paras. 120 and 127 

28 [1982] 3 W.L.R. at pp. 1109-1110. But cf. ete [1983] C.L.J. 15. 
29 [1982] 3 W.L.R. 1121 (H.L.). 
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“ proceedings in which an unsuccessful applicant for accommoda- 
tion under the Act of 1977 sets out to challenge the decision of 
the housing authority against him will afford another application 
of Lord Diplock’s general rule [in O’ Reilly v. Mackman] and will 
amount to an abuse of the process of the court if instituted other- 
wise than by an application for judicial review under R.S.C., 
Ord. 53.”’ 3 


In order to arrive at this decision Lord Bridge, who delivered the only 
judgment, categorised the functions of housing authorities into two 
distinct divisions. ‘‘ On the one hand,” said the Lord of Appeal, “ the 
housing authority are charged with decision-making functions ” about 
“ whether they have reason to believe the matters which will give rise to 
the duty .. .”’ And these “ are essentially public law functions.” While 
n “ the other hand, the housing authority are charged with executive 
functions ” in that once “‘ a decision has been reached by the housing 
authority which gives rise to the . . . housing duty, rights and obligations 
are immediately created in the field of private law.” Consequently “ it is 
inherent in‘ the scheme of the Act that an appropriate public law 
decision of the housing authority is a condition precedent to the 
establishment of the private duty.’’*4 
What, then, do these judgments tell jurists about a formal division 
between public and private law in England? The main distinction which 
appears to be emerging is that where the essence of the complaint is a 
decision by a public body or by a public official, it will be treated as a 
problem arising out of the relationship between individual and the 
state—even if it affects certain private interests. However, if the focal 
point of the complaint is less the decision itself but some damage to an 
interest protected by the law of obligations or the law of property,*? 
then the starting point will be the relationship between person and 
person. This is not to say, of course, that within private law the status 
of the public body will not be a factor of importance—and so rules of 
contract and tort may well adjust themselves, as was suggested in 
Part II of this article, to the fact that the issue contains elements of 
public law. But at the formal and remedial level if the interest affected is 
essentially a private law interest then it will be treated as a private law 
dispute with the state being accorded the status of an ordinary person. 
The problem, however, is to distinguish the type of damage which will 
determine whether it will be an administrative or, say, a tort case. And 
since decisions like Dutton®* and Anns*4—not to mention the economic 
loss rule cases themselves**—the whole type-of-damage/protected 
interest question in tort is, in itself, becoming a complex issue. It must 


30 Ibid. at p. 1128, per Lord Bridge. 

` 31 Thid. at pp. 1125-1126. 

32 See, e.g. Cooper v. Wandsworth Board of Works (1863) 14 C.B.(N.s.) 180; 143 E.R. 
414. 

33 Dutton v. Bognor Regis U.D.C. [1972] 1 Q.B. 373. 

34 Anns v. Merton L.B.C. [1978] A.C. 728. > 

35 See, e.g. Ross v. Caunters [1980] Ch. 297; Junior Books Ltd. v. Veitchi Co. Ltd. 
[1982] 2 W.L.R. 477 (H.L.). 
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be said, of course, that some of the more traditional tort cases have 
manifested certain reservations about imposing liability in damages for 
losses arising purely as a result of an administrative decision that was 
neither an abuse of power nor generally unreasonable. ** But the modern 
negligence cases involving public bodies, despite the caution exercised 
by some of the judges, have shown a marked reluctance to consider the 
duties of such bodies in terms of the actual interest invaded—as has 
been seen in Part II of this article in respect of the Dorset Yacht case. 
And the Anns decision can be taken as a further example. Given the 
present financial constraints on local authorities, can it really be said 
that ratepayers should be put in the position of having to act as 
guarantors of the real property (in reality, financial) interests of the 
local house-owning community? Is this not a risk more properly carried 
by private insurance—or by the hiring of a surveyor before purchase? 
Indeed a local authority which actually uses its resources to protect 
wealth (houses) before health (people) might now be in breach of its 
fiduciary duty owed to ratepayers,” given that the courts have long 
insisted (in theory at least) that people are more important than pro- 
perty.38 No doubt the judges would be prepared to accept that the 
reasonable authority could now make decisions not to spend their 
scarce resources on matters which protected only certain financial 
interests of private persons, provided that in, say, refusing to inspect 
the foundations of new buildings this did not create a general and real 
health risk. But by failing to pay much attention to the relationship 
between duty and type of damage the judges have created conceptual 
difficulties within private law in regard to drawing a formal boundary 
between administrative decisions and private law interests. Put another 
way, if public policy really does require that “‘ in the interests of good 
administration °? the review of decisions by public officials should be 
subject to special safeguards, surely these safeguards must be built into 
the rules of contract and tort as well as into public law? 

The fact is, then, that decisions like O’ Reilly v. Mackman are going to 
be of little help at the jurisprudential level so long as the tort of negli- 
gence continues to dissolve into a state of anarchy with regard to the 
definition of interests protected. No doubt it is easy enough to attack 
the economic loss rule of negligence from an internal position within 
tort itself; but such attacks completely fail to take account of the fact 
that rules like the economic loss rule are, or were, helping to define 
tort’s relationship with other areas like contract, property*? and public 


36 See, e.g. Sheppard v. Glossop Corporation [1921] 3 K.B. 132; East Suffolk Rivers 
Catchment Board v. Kent [1941] A.C. 74. And see also, Smith v. Scott [1973] Ch. 314. 

37 Bromley L.B.C. v. G.L.C. [1982} 2 W.L.R. 62 (H.L.). 

38 See, e.g. Scaramanga & Co. v. Stamp (1880) 5 C.P.D. 295. 

39 Lord Diplock in O’ Reilly v. Mackman [1982] 3 W.L.R. at p. 1109. 

40 See, e.g. Edmund-Davies L.J. in Spartan Steel & Alloys Ltd. v. Martin & Co. (Con- 
tractors) Ltd. [1973] 1 Q.B. 27. 

41 For some possible repercussions in contract arising from the destruction of the 
economic loss rule in negligence see, Junior Books Ltd. v. Veitchi Co. Ltd. [1982] 2 W.L.R. 
477. i 
42 See, e.g. Moorgate Mercantile v. Twitchings [1977] A.C. 890. 
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law. With the decline of the physical loss requirement it becomes ` 
increasingly easy for a citizen to show that some “ private right ’’ has 
been invaded by public action or inaction—for many administrative 
decisions can lead to “‘ loss’? somewhere.*? If there is, then, to be a 
distinction at the formal level between public and private law such a 
development cannot just centre’ around the administrative remedies: 
` private lawyers themselves will have to do much rethinking. 

All the same O’Reilly v. Mackman does have a more positive side 
with regard to those cases which are really public law decisions masque- 
rading as private law problems. In the light of Lord Diplock’s (and 
Lord Bridge’s) view of public rights—some of which, as Lord Wilberforce 
has pointed out in Gouriet,*4 are about “ decisions to be made as to the 
public interest ’’ and thus “ are not such as courts are fitted or equipped 
to make ” because they “‘ are of the type to attract political criticism and 
controversy ’’—there is now a sound conceptual basis for approaching 
decisions like Malone and the G.L.C. fares case: public policy requires 
that cases involving public rights—i.e. those arising out of the relation- 
ship between individual and the state (civil liberties, health, education, 
transport, housing, etc.)—take account of ‘the twin pillars which 
support the legal idea of a relationship between person and state, 
namely an unequal power balance and the constitutional importance of 
the ballot box. In cases involving human rights and- fundamental 
freedoms, public law rights par excellence,** it is now insufficient to 
treat the problem in terms of (private) remedies; the development of a 
public law of rights logically-entails that the approach should be ubi jus 
ibi remedium and not the reverse. If this were not so, then the remedial 
approach adopted by the plaintiffs i in O’ Reilly and Cocks would have 
been unimpeachable. ‘Equally'in cases involving the application of a 
political policy which has been given the support of the ballot box 
the courts should at the very least keep out private relationship 
devices like fiduciary relationship because these are remedial concepts 
designed to protect financial interests only. With respect, it is quite 
ludicrous to draw an analogy between the duties of trustees or bank 
managers on the one hand and the duties of public authorities on the 
other because the functions of both types of duty in our. society are 
entirely different. 

Admittedly there may be times when these two public law pillars can 
conflict—for example, when a democratic decision to restrict the human 
rights and/or fundamental freedoms of a particular class of the popu- 
lation finds itself up against the personal right of an individual within © 
that class. And in such cases the courts would be right to make a 
(public law) decision perhaps even utilising (private law) ideas from say 
tort.46 But the point remains that as things stand at present the courts 


43 See, e.g. Dunlop v. Woollahara Municipal Council [1981] 2 W.L.R. 693 (P.C.).; and 
see, Weir (1982) 2 Oxford Journal of Legal Studies 440. 
44 Gouriet v. Union of Post Office Workers [1978] A.C. 435, 482. 
45 R.v. Home Secretary, ex p. Khawaja [1983] 2 W.L.R. 321, 342-344 (Lord Scarman). 
46 See, e.g. Morris v. Beardmore [1980] 3 W.L.R. 283. 
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will intervene in order to protect the financial interests of London’s 
commercial ratepayers?’ (i.e. legal persons) but will not intervene to 
protect a fundamental freedom (if Art. 8 of the Convention is to be 
believed) of a human person. This may seem an odd set of values or it 
may just confirm a view that private law is more interested in protecting 
property and financial interests at the expense of people*®; but the 
development of a formal set of principles founded on the relationship 
between person and state now at least gives the courts an opportunity to 
. rethink, within a traditional conceptual context, these value imbalances 
of private law. 


V 


To summarise the position, this article has advanced four main argu- 
ments. First, that the problem and criticisms which Harlow has, quite 
reasonably, raised in respect of some recent cases do not in themselves 
result from the distinction between public and private law; they result 
either from a misinterpretation of the nature of remedies and their 
relationship with rights or from an over-generous view of government 
action or inaction which cannot itself be jurisprudentially justified by 
the relationship of individual and the state. Secondly, that the categories 
and classifications of the common law have traditionally operated at 
less formal levels than on the continent; contract, tort, equity, property, 
etc., are all devices for analysing facts as much as rights and, as such, are 
more flexible. The same applies for the category of public law: it is a 
useful device for helping analyse and categorise the facts—if only, on 
occasions, to get a clearer picture of duty or causation issues. Thirdly, 
that a failure to distinguish between public and private law could be 
dangerous for the individual in that it could encourage the view that the 
state is just like a private person entitled to the same rights of privacy, 
reputation, property and the like—a disturbing tendency for civil 
liberties. And fourthly, the article has tried to show that a more formal 
recognition of the relationship between individual and the state could 
be beneficial to the citizen; for the relationship itself could be used to 
give, or strengthen, certain rights. 

Rather than abolish the distinction between public aiid private law, 
then, it is submitted that it would be better to think more positively about 
the relationship between individual and the state. The common law is 
not, and never has been, a system based upon rigid divisions but it has, 
at the level of remedies, responded to the basic jurisprudential model 
which in turn has provided a sound structure for legal thought. Of 
course, this structure and the devices arising out of it *have played a 
major role in maintaining particular political systems and various class 
distinctions,*® but these are problems which will be resolved, if at all, 
only with fundamental economic changes—though, to a lesser extent, a 


47 See Bromley L.B.C. v. G.L.C. [1982] 2 W.L.R. 62, 94 (Lord Wilberforce). 

48 See, e.g. Ste. Croix, The Class Struggle in the Ancient Greek World(1981), pp. 329- 
330. 

49 Renner, supra, note 5 and Introduction by Kahn-Freund; Hirst, On Law and Ideology 
(1979), Chap. 5; Ste. Croix, supra, note 48. 
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widening of the field of judicial recruitment might help.°® What is of 
major importance at the moment is to preserve the liberal-democratic 
equilibrium, to which the common law subscribes, of power between the 
four main points on the jurisprudential model; and this will not be 
enhanced by pretending that the Home Office is like Mr. Malone. The 
invasion of one’s house by the police (or other agents of the state) is, it is 
submitted, not the same as invasion by an irate neighbour,*! just as 
privacy or defamation is not a concept that should be the basis for 
keeping secret, say, a nuclear accident. It may be that there are activities 
where the state ought to be treated like a private person and, perhaps, 

vice versa; but this should not be an argument for refusing to recognise 
the division. Quite the opposite. For when the courts actually decide to 
treat the state as a private body, or when the courts decide to treat a 
private body as a public one, this could in itself be a most useful device 
for making a legal point. 

Finally, despite the fundamental disagreement with Harlow’s main 
thesis and the quibbling over some case analysis, nothing in this article 
should be taken as casting doubt on the academic value of her paper. 
There is precious little attention paid to legal classification in this 
country and Harlow argues her points within a rigorous legal and social 
framework. However, perhaps the main value of her paper lies in the 
fact that she makes not just important offerings to constitutional and 
administrative law: she also. makes a valuable contribution to 
jurisprudence. k o! 7 
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50 Griffith, supra. note 5, Chap. J. 

51 Although this is not to say that the legal remedy itself (e. g. trespass) should be 
different, 

* M.A., LL.B. (Cantab. ), Professor Invité, Institute de Relations Internationales, 
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some useful criticisms of this article; I have tried to meet some of their comments but no 
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MILITANT DEMOCRACY AND RADICALS IN 
THE WEST GERMAN CIVIL SERVICE 


Iti is liberty alone which fits men for liberty.” 
(W. E. Gladstone) 


J. INTRODUCTION 


- ALL democratic states recognise the principle that political parties, 


whatever their policies, should enjoy equality, of opportunity in the 
political process. Another principle is also acknowledged: that 
democratic governments have the right to prevent individuals whose aim 
is to destroy democracy and civil rights from entering the civil service 
or to dismiss them if they are already serving in such a capacity. It is 
equally valid that, as a rule, civil servants should enjoy the same 
fundamental rights as ordinary citizens. These principles, however, 
can clash if the individual belongs to an extreme left-wing or right-wing 
political party or supports radical policies, and either is a civil servant or 
seeks employment in the civil service. 

The conflict between these principles came! to the fore through a 
decision of the ‘German Federal Disciplinary Court*—a tribunal dealing 
with disciplinary matters concerning civil servants—which confirmed 
the dismissal of.a train driver because of his membership of, and his 
„activities on behalf of, the German Communist Party (D.K.P.), for 
which he had stood several times (unsuccessfully) in elections and in 
. which he had held party positions. In a further case, the Federal 
Administrative Court,? as, inter alia, the court of ‘appeal against 


. decisions of the Federal Disciplinary Court, upheld the dismissal of a 


postman for similar ‘reasons. In both cases the patie gon conduct of 
the dismissed civil servants was impeccable. 

Having determined after lengthy discussion that Me aims and 
programme of the (Moscow-orientated) Communist Party were 
“hostile to’ the Constitution” (verfassungsfeindlich), the courts 
considered that their activities on its behalf were a violation of their 


“duty to show political loyalty to the state and its constitution. The duty 


to show loyalty was considered a constitutional principle enjoying 
priority over fundamental rights. 

For historical reasons a high proportion of those working in the 
public sector are categorised as Beamte, a term which gomprises not 





1 Cf. for an earlier account K. Dyson, “ Anticommunism in the Federal Republic of 
Germany: The case of Berufsverbot ” (1974-75) 28 Parliamentary Affairs 51-67; R. 


‘Dobbelstein and C. Gellert, “ Shades of a new McCarthyism in West Germany? A 


Political and Legal Analysis of the Campaign against Radicals in the West German Civil 


` Service ” [1977] Revue de Droit International de Sciences Diplomatiques et Politques 


64-76, 81-113. 

2 Bundesdisziplinargericht (1980) 27 Recht im Amt 158-160, 178-180, 

3 Bundesverwaltungsgericht, decision of October 29, 1981—I D 50/80; [1982] Neue 
Juristische Wochenschrift 779. 
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only civil servants in the British sense* but employees of Land and 
local governments including ‘the police, public prosecutors, social 
workers, teachers, university staff, hospital doctors, and also those 
employed by the Federal Railways and the Federal Post Office. 
Altogether these constitute _Toughly 6: 3 per cent of the German 
work-force.® 

The law requires of all Beniz that their “ whole behavioui must 
illustrate attachment to and desire to protect the free democratic 
basic order as exemplified in the Basic Law,’ or that an applicant for 
the civil service “ shows that he can be depended upon at all times to 
uphold the free democratic basic order as exemplified in the Basic 
Law.’’? Although this requirement of loyalty had for years been 
enshrined in the relevant Acts concerning civil servants and public 
employees, its use to exclude so-called radicals or extremists dates 
from the late 1960s and early 1970s when the political Left, opting for 
the “ long march through the institutions,” began to seek such employ- 
ment. To overcome the difficulties involved in interpreting the vague 
formula of dependable loyalty and to insure uniform application of the 
law throughout the 11 Ldnder and the Federation, the Minister- 
Presidents of the Ldnder and the Federal Chancellor agreed in January 
1972 on the following rules: each case had to be decided on its merits; 
an applicant for the civil: service whose activities wére regarded as 
“ hostile to the Constitution ’’ would be denied employment; member- 
ship of a political party or other organisation pursuing aims “ hostile 
to the Constitution” constituted sufficient reasons to doubt the 
loyalty of the applicant and, as a rule, to justify rejection.® This agree- 
ment became known as the “ radicals’ decree,” although it did not have 
the status of a decree since it did not create new law, but only interpreted 
existing law. 

The 1972 agreement, however, made applicants aware that if they 
were refused a job it might be for other reasons than inadequate 
qualifications or lack of posts available. Because of a shortage of labour 
in the early 1970s, in particular of teachers, the authorities could no 
longer conceal their true reasons for a refusal—alleged lack of loyalty— 
by the pretence that posts were unavailable. They had thus to state the 
real reasons. Since a notice rejecting an application for employment as a 


4 Cf. Wade and Phillips, Constitutional and Administrative Law. (9th ed., 1977), p. 259. 

5 In addition to Beamte (who will be referred to as civil servants in this article) there 
are Angestellte (white collar employees) and Arbeiter (blue collar employees) employed 
in the public service on the basis of a contract of employment; the three groups constitute 
roughly 17 per eent. of German manpower. Certain functions in the public service are 
typically performed by Beamte but in many cases the same function could be performed 
by white or blue collar employees. This article mainly concentrates on Beamte since most 
cases in which the loyalty of an applicant or of a person already in employment has been 
doubted concerned Beamte and since the grounds on which blue or white collar employees 
were refused were similar to those of Beamte. . È 

8 See para. 52 (2) Bundesbeamtengesetz. 

? See para. 7 (1) Bundesbeamtengesetz: “ In das Beamtenverhaltnis darf nur berufen 
werden, wer... die Gewähr dafür bietet, da B er jederzeit für die reeiherrliche demokratische 
Grundordnung i im Sinne des Grundgesetzes eintritt ; ; 

8 Cf. e.g. [1972] Ministerialblatt fiir das Land Norarheue Meee 342. 
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civil servant constitutes an “ administrative act ’® within the German 
system of public law, it can be contested in the administrative courts. 
The openness of the administrative procedure therefore provided a 
great deal of evidence of how cases involving radicals were being 
handled. 

In 1975 the Federal Constitutional Court (F. CC, 2° sentenced the 
rejection of an. applicant for a law apprenticeship?! because of his 
political activities during his time as a student. By its decision the F.C.C. 
basically endorsed the 1972 agreement. It thus allowed the authorities 
to reject an applicant on the grounds that his membership of a party 
regarded as “hostile to the Constitution” substantiated serious 
doubts as to his loyalty, although membership of a party was regarded 
as only one element in assessing the suitability of an appicani for the 
civil service. 

While the F.C.C.’s decision of 1975 concerned an applicant for a post 
in the civil service, and the later decisions of the Federal Disciplinary 
Court and of the Federal Administrative Court concerned the dismissals 
of civil servants already in employment, the F.C.C.’s decision is of the 
utmost importance in all cases involving alleged lack of loyalty. 
Although it is arguable how far the decision of the F.C.C. is in fact 
legally binding on other state organs,!* Parliament, government and the 
other courts treat it in practice as being so. The legitimacy of their 
actions would be questioned if they acted contrary to the F.C.C.’s 
decision, or to the reasoning supporting it. Any acts of other state 
organs are judged against: the decision of the F.C.C. and indeed the 
Federal Administrative Court stated expressly that it was bound by 
the F.C.C.’s decision.?® 

In order to avoid any misunderstandin g of the following discussion it 
is necessary to state that no government can dispense with the loyalty 
of its civil servants. Every state enjoys the right of self-defence, as 
exemplified by its constitution; indeed, it is the duty of the state to 
protect its institutions and above all the lives and freedom of its citizens 
from internal or external dangers. In doing so, however, a state based 
on liberal democracy under the rule of law, as Germany is according to 
article 20 of its Basic Law, must observe the law of the land, above all 
its constitutional law. 

The prime questions of constitutional law raised by cases of alleged 
disloyalty concern, first, the degree of loyalty required of civil servants 


® See para. 35 Verwaltungsverfahrensgesetz (Act on Administrative Procedure) “ An 
administrative act shall be any order, decision or other sovereign measure taken by an 
authority to regulate an individual case in the sphere of public law and whth is intended to 
have a direct, external legal effect.” In case a white or blue collar employee is refused em- 
ployment an action directed at the conclusion of a contract of employment could be lodged 
with a labour court. 
10 39 BVerfGE (decisions of the F.C.C.) 334. 
1 Such an apprenticeship is part of the civil service and a mandatory step in acquiring 
full qualification for any judicial office. 
Cf. e.g. W. Schick, ‘‘ Der ‘ Radikalenbeschlu’ ’ des Bundesverfassungsgerichts— 
Inhalt und Konsequenzen > [1975] Neue Juristische Wochenschrift 2169; K. Lange, 
“** Radikale °’ im öffentlichen Dienst ” [1976] Neue Juristische Wochenschrift 1809. 
13 Op. cit. note 3, at p. 730. 


ad 


Sept. 1983] WEST GERMAN CIVIL SERVICE -587 


by the Basic Law and, secondly, whether the duty. of. loyalty has 
precedence over fundamental rights, including membership of, and 
activities on behalf of, a. political party. Since political discussion of 
the “ radical problem” in Germany revolves around questions of 
constitutional law, this article mainly refers to these questions. Such a 
focus reflects the German reliance on constitutional law and on 
authoritative judicial decisions as a. means ot resolving political 
digpuces: 14 ' 


I POLITICAL LOYALTY 


According to the F.C.C.1* the duty of the civil servant to show political 
loyalty to the state and constitution is regarded as a" ‘ traditional and 
binding principle of the professional civil service.’ > Political loyalty 
enjoys the status of a constitutional principle since, according to article 
33 (5) of the Basic Law, “ the-law of the public service shall be regulated 
with due regard to the Heeinone principles of the professional civil 
service.’ 

The history of the German civil service shows" that at least since the 
end of the eighteenth century there has always been a duty of loyalty 
which found its expression in a loyalty oath. Whereas during the ab- 
solutist monarchy loyalty was owed to the monarch as the embodiment 
of the’ state, during the period of constitutional monarchy loyalty was 
owed to the monarch as bound by the constitution. After the First World 
War, when the Weimar Republic was established, loyalty was required to 
the state and constitution. Loyalty i in Weimar was seen in terms of the 
conduct of the civil servant in his official capacity and referred only toa 
limited extent to his conduct in the private sphere. 17 During the Nazi 
period the loyalty requirement became excessive; the civil servant had to 
guarantee that he was prepared to give unequivocal support to the 
national state (as from 1937, to the national socialist state); otherwise - 
he could be dismissed. Politically active loyalty entailing identification 
with the state was required of the civil servant. After the Second World 
War the formula of a guarantee of loyalty | was retained, the national 
socialist state, however, being replaced by the free democratic. basic 
order.1§ 





14 The background to this reliance has been discussed elsewhere. See G. Brinkmann, 
“The West German Federal Constitutional Court: Political Control Through Judges ” 
[1381] Public Law 83. 

5 Op. cit. at note 10. 

18 Cf. e.g. B. Schlink, “ Zwischen Indentfikaton und Distanz” (1976) 15 Der Staat 

335; H. W. Laubinger, “ Die Treupflicht des Beamten im Wandel der Zeiten,” in 


König, Laubinger, Wagener (eds.), Öffentlicher Dienst (1977), pp. 89 et seq. 

7-Cf. e.g. E. Kiichenhoff, H. J. Schimke, ‘*‘ Gewdhrbieten jederzeitiger Ver- 
fassungstreue ’ von Bewerbern für den öffentlichen Dienst und Rechtsstaatlichkeit ”, in 
H. Koschnick (ed.) Der Abschied vom ExtremistenbeschluB (1979), pp. 23, 61. 

18 According to the F.C.C. (2 BVerfGE 10, 12) under the idea of the free democratic 
basic order as the essence of the Basic Law, the following principles are understood: 
respect for human rights, especially the right to life and the free development of one’s 
personality, sovereignty of the people, division of powers, responsibility of government to 
parliament, legality of the administration, independence of the courts of law, a multi-party 
political system, equality of opportunity for all political parties including the Tight of 
organisation and the exercise of parliamentary opposition. 
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The F.C.C. regarded the following principles as the essence of 


~ loyalty?®: 


“ The duty of loyalty requires support for the State and its con- 
stitutional order in force, even it can be changed by a constitutional 
amendment. The civil servant’s support should not only be verbal, 
but also be apparent in his official capacity through observance of, 

, and compliance with, the law. Political loyalty requires more than 
just formally correct behaviour, with otherwise disinterested and 
indifferent attitudes towards the State and its Constitution; above 
all it requires that the civil servant deliberately dissociates himself 
from movements attacking, combatting or slandering the State, its 
institutions and its constitutional order. The civil servant is 
required to acknowledge the State and its Constitution as positive 

. Values for which it is rewarding to stand up. The test of loyalty is 
seen in times of crisis and serious conflict, when the State has to 
rely on the fact that the civil servant is prepared to stand up for the 
State, for his State that he feels at home in, the State he serves 
now and in the future, and not only when changes wished for by 
the civil servant are translated into reality by. constitutional 
amendment. .. . If the civil servant can no longer be relied on, 
society and its State are ‘ lost ’ in critical situations.” 


Thus the duty of loyalty to the state and constitution was seen as a 
positive one which goes beyond neutrality or mere loyalism. It was an 
active loyalty which must be guaranteed by all applicants in order to 
ensure that they are regarded as suitable to carry out their jobs in the 
public service, In addition, loyalty was seen as a precondition for the 
well-functioning state. l l ' , 

This'is not the place to discuss in great detail the duty of loyalty as 
expressed by the F.C.C. but suffice it to say that it is highly doubtful 
whether the functioning of the state requires that a civil servant, 


` according to his opinion and his conviction, must identify himself with 
the state and its constitution. The F.C.C. not only required that a 


civil servant must not fight against the state and that he must observe 
the law but that his behaviour should demonstrate that his opinions, 
his attitudes and his convictions coincide with those of the state. Thus 
loyalty as seen by the F.C.C.?° corresponds not only to conduct but to 
ideological beliefs and conviction too.24 

In addition, it is doubtful whether such a high standard of loyalty is a 
“ traditional principle of the professional civil service ” according to 
article 33 (5). Although the duty of loyalty has always been a principle of 
the German civil service, tradition can only refer here to democratic 
governments, i.e. to the Weimar Republic but not to the monarchist 
period or to the Nazi period. Since in Weimar loyalty referred to 


conduct and not to beliefs and conviction the wide scope of the duty of 
5 a ee 
19 Op. cit. note 10, p. 347. 
20 Although the F.C.C. said: “ It can never be a violation of the duty of loyalty merely 
to have convictions and merely to express that one has such convictions. . .” 


21 Cf. e.g. B. Schlink, op. cit. note 16; E. W. Böckenförde, Frankfurter Allgemeine 
Zeitung (December 8, 1978), pp. 9-10. 
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active loyalty as required by the F.C.C. is not a traditional principle 
of the professional civil service and thus does not enjoy the status of a 
constitutional principle.” 

Furthermore, another statement of the F.C.C. is also questionable: 
that such a high degree of loyalty applies to all posts in the civil service, 
whether for a fixed period, probationary,.on recall or permanent. The 
court did not allow a distinction to be made by reference to the respon- 
sibilities of the post or the nature of the tasks or functions in the 
different sectors of employment of the public service. It is surely dis- 
proportionate to require the same high degree of loyalty from every 
civil servant, whether a train driver or a Permanent Secretary. 

In principle civil servants enjoy -basic: rights to the same extent as 
other citizens, since, although the civil servant represents the state, he is 
at the same time a citizen who can claim his basic rights against 
the state. According to the F.C.C. the striking of a balance between the 
enjoyment of basic rights and the duty of loyalty necessarily entails the 
restriction of certain basic rights in order to maintain a functioning 
civil service. Thus the F.C.C. concluded that “ any behaviour which 
could be regarded as an expression of opinion is only covered by the 
right of freedom of expression if it is consonant with political loyalty 
according to article 33 (5) of the Basic Law.” ?3- 

Accordingly, freedom of association, freedom of assembly and the 
right freely to choose a job may also be restricted. Since the state holds a 
quasi-monopoly as employer in many fields, such as teaching, people 
have to get a job in the public sector in order to practise their profession. 
The denial of such posts in effect means a negation of the right to 
exercise a profession.” 

In addition, the F.C.C. considered the prohibition of discrimination 
on the grounds of political opinion? to be qualified by article 33 (2) 
according to which “ every German shall be equally eligible for any 
public office according to his aptitude, qualifications, and professional 
achievements.” The guarantee that a civil servant is prepared to uphold 
the free democratic basic order was seen as a feature of aptitude or 
suitability. Thus in this respect the court dispensed with the equality 
principle in the case of the public service.** . 

Consequently the F.C.C. denied any justification for the “ politically 
emotive word and catchphrase ‘ Berufsverbot’ ”? (prohibition of the 
right to exercise a profession) since in its view the constitution and the 
law on civil servants did not constitute such a prohibition. According to 
the court these laws only constituted a legitimate requirement necessary 
for the protection of the free democratic basic order and which could be 


22 Kiichenhoff, Schimke, op. cit. note 17, p. 61. 

23 Op. cit. note 10, p.-367. l 

24 Cf. e.g. E. Stein, Staatsrecht (Sth ed., 1976), p. 144. 

25 Art. 3 (3): “ No one may be prejudiced or favoured because of . . . his political 
opinions.” . 

28 Kiichenhoff, Schimke, op. cit. note 17, p. 35; J. Esser, “ Bemerkungen zur 
Unentbehrlichkeit des juristischen Handwerkszeugs ” [1975] Juristenzeitung 555. 
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fulfilled by anyone who is willing to do so. “ He who wants to serve the 
State must not rebel against nor assail the State and its constitutional 
order.” 2” 

While a careful restriction of the basic rights of civil servants may be 
justified for certain posts in the civil service, in particular security- 
sensitive posts, the interpretation of the F.C.C. as to the order of 
precedence of various constitutional provisions—basic rights versus 
the duty of loyalty—is far too restrictive since it gives priority to the 
state over basic rights. Such a view cannot be justified by any established 
rule of constitutional interpretation but can only be regarded as a 
petitio principii.*® The striking of a balance between the functioning of 
the state and the basic rights of civil servants can only be achieved by 
restricting those basic rights only when the functioning of the state 
would otherwise be seriously at risk. The F.C.C., however, argued the 
other way round.”® Such an interpretation reveals an understanding of 
the Basic Law, in particular of the democratic principle, which does not 
accord with the emphasis on individual basic rights expressed in the 
Basic Law. This emphasis was a direct consequence of the experience of 
Nazi dictatorship with its total disregard of the individual. 

. The psychological consequence of the loyalty requirement as estab- 

lished by the F.C.C. is that people are afraid of joining groups or 
organisations whose aims might be regarded by the authorities as 
“ hostile to the Constitution.” People are afraid of expressing their 
views and opinions lest their critical views be taken as evidence of 
disloyalty to the state resulting in their being excluded from joining 
the public sector. ®° 

In many cases where applicants have been refused a job in the public 
service their membership of, and their activities on behalf of, a political 
party regarded by the authorities as “ hostile to the Constitution ”’ 
provided the grounds for doubts as to their loyalty, since the F.C.C. 
had held that “ an element of behaviour which may be of considerable 
relevance for the assessment of the personality of an applicant for 
employment as a civil servant is his adherence to, or membership of, a 
political party pursuing aims hostile to the Constitution.”’*! Similarly in 
the aforementioned cases of dismissal of the train driver and of the 
postman involvement with such a political party was taken to constitute 
a violation of their official duties. 

According to article 21 (3) political parties “ which, by reasons of 


27 Op. cit. note 10, p. 371. 

28 J, Esser, op. cit. note 26, p. 558. e 

29 D, Schimanke, “ Die Auswirkungen des ‘ Radikalenbeschlusses’ des Bundes- 
verfassungsgerichts auf Gesetzgebung und Verwaltungspraxis’’ [1976] Juristische 
Arbeitsblätter 113, 114. 

30 Cf. e.g. M. Kriele, “ Verfassungsfeinde im öffentlichen Dienst—ein unlösbares 
Problem? ” in Kriele, Legitimitätsprobleme der Bundesrepublik (1977), p. 148: “ He who 
expresses Marxist views risks his interlocutor giving evidence against him and 
thus jeopardising his future career. He can no longer enter into a public conversation with 
others than his friends and he is driven into an artificial narrow-mindedness . . . There 
appears to be an atmosphere of mistrust, make-believe and cunning.” 

31 Op. cit. note 10, p. 335. 


Sept. 1983] WEST GERMAN CIVIL SERVICE 591 


their aims or the behaviour of'their adherents, seek to impair or abolish 
the free democratic basic order or to endanger the existence of the 
Federal Republic of Germany ” can be prohibited only by the F.C.C. So 
they are treated in a different way from other associations which can be 
banned by the relevant authorities under article 9 (2).** Thus, political 
parties enjoy a special protection against interference by state authorities 
which is known as the so-called “‘:party privilege.” One consequence of 
this privilege is that a political party which seeks to pursue even those 
aims which are regarded as unconstitutional according to article 21 (3) 
must be treated as constitutional as long as it has not been banned by 
the F.C.C. Thus, the F.C.C. clearly said in 1961 that unless the F.C.C. 
has prohibited a party because of its unconstitutionality, no one 
whatsoever may: assume the party’s unconstitutionality since “ party 
privilege ’” entails an increased guarantee of protection and of existence 
to political parties.33 In 1973 the Federal Administrative Court held that 
no one may claim to the disadvantage of a member of the public 
service that a party not.yet banned is unconstitutional or does not 
support the existing democratic order. ** | 

As the F.C.C. acknowledged in its decision of 1975% that a party 
cannot exist without an organisation and without members who work 
for the party its members share the special protection given to the party. 
According to the F.C.C., however, this protection is meant mainly for 
ordinary citizens and not for those who are at the same time civil 
servants. What a civil servant may be allowed to do has to be interpreted 
in'the light of his duty of active loyalty. Thus the conflict between the 
right to be involved with a political party and the duty of loyalty was 
solved by the F.C.C. in the same way as it solved the corresponding 
conflict concerning ‘basic rights, i.e. the F.C.C. tilted the balance in 
favour of offering greater protection to the security of the state rather 
than in the direction of safeguarding the rights of the individual and of 
the political parties. i 

In a formal way the F.C.C. upheld the principle that it is only the 
F.C.C. which is entitled to pronounce upon a party’s unconstitutionality 
but on the other hand the court allowed the executive and the judiciary 
to treat certain parties as “ hostile to the Constitution.” Although it 
could reasonably have been expected that the court might have explained 
the difference between “ unconstitutional’? and “hostile to the 


Constitution ’’—the latter phrase is not mentioned in the Basic Law— | 


both expressions obviously have the same connotation in substance. *6 


a 


32 « Associations, the purposes or activities of which conflict with criminal laws or 
which are directed against the constitutional order or the concept of international under- 
standing, are prohibited.” 

33 12 BVerfGE 296, 304. 

34 11973] Deutsches Verwaltungsblatt 812, 813, This decision was reversed by a different 
pane! of the Federal Administrative Court in 1975 [1975] Neue Juristische Wochenschrift 
1135. - : 

35 Op. cit. note 10. 

36 Cf. K. Schweiger, “ Parteienprivileg und dienstrechtliche Treuepflicht”’ [1974] 
Juristenzeitung 743, 746; U. Battis, “ Zum Ausschluß ‘ verfassungsfeindlicher ° Bewerber 
vom öffentlichen Dienst ” [1972] Juristenzeitung 384, 386. z 
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The only conceivable difference is of a formal nature; an uncon- 
stitutional party is one which has been pronounced unconstitutional 
by the F.C.C. while a party regarded as “ hostile to the Constitution ”’ 
follows similar aims but has not yet been banned by the court.37 

The wisdom of the conclusions of the F.C.C. is highly doubtful. 
Members of a party which has not been prohibited but in effect is 
treated as unconstitutional*® by the authorities have to bear dis- 
advantages such as being refused a job or, as the case may be, a dismissal. 
Such measures in effect, although not in law, come close to prohibition 
of a party since people are afraid of involving themselves with such a 
party. A party whose members are subject to such severe job-restrictions 
and discriminations no longer enjoys the same degree of rights in the 
political arena as other parties do. Thus the equality of opportunity of 
all political parties, which is a consequence of the democratic principle; 
and “ party privilege ’’ are undermined and become shallow.* 

By allowing the authorities to regard certain parties as “ hostile to 
the Constitution,” the F.C.C. in effect resigned its monopoly right to 
prohibit parties. If the authorities may allege a party’s unconstitu- 
tionality by refusing members of such a party jobs in the civil service 
or, as the case may be, by dismissing members, this provides a less 
troublesome option for the authorities than a formal application to 
the F.C.C. to pronounce a party unconstitutional. While a formal ban 
may not be desired for political reasons, rejection of members of a 
certain party for employment serves as a substitute instrument for 
effecting such a ban.*° If the Basic Law provides a procedure banning 
political parties, it is at least an oddity if the authorities are convinced 
of the unconstitutionality of a certain party and behave as if the party 
has been banned although the relevant procedure for such a ban is 
not applied because it is politically inopportune. If the relevant pro- 
cedure is not employed, it means a disregard of the constitution if the 
legal consequences that would result from a ban are nevertheless 
effected. 41 

The Basic Law only allows a distinction between constitutional and 
unconstitutional parties. Thus membership of, or activity on behalf of, a 
political party can only be regarded as substantiating doubts as to the 
loyalty of an applicant or, as the case may be, as a violation of the 
official duties of a civil servant if a prohibition has been pronounced 


37 While such a view was basically agreed to by the Federal Government in 1978 
(Bundestag, Stenographische Berichte 8/99, p. 7870) in 1980 the Government said that 
the term “‘ hostile to the Constitution ’’ denoted objectives which are directed against the 
fundamental principle of the free democratic basic order but do not nefessarily include 
an active militant conduct which would be a requirement for a prohibition of a party 
(Bundestag, Stenographische Berichte 8/206, p. 16551). 

38 While in a case of the court procedure directed at the prohibition of a political party, 
this organisation is a party to the procedure; in a case of alleged lack of loyalty of an 
individual because of his adherence to a political organisation, it is not a party to such a 
court procedure. Thus the principle of audi alteram partem (art. 103) may be affected. 

39 Cf. Judge Rupp in his dissenting vote, op. cit. note 10, p. 382. 

40 Cf. e.g. G. Jasper, “ Die Krise der streitbaren Demokratie ” [1978] Deutsches 
Verwaltungsblatt 725, 727. f 

1 Cf. e.g. Böckenförde, op. cit. note 21. 
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by the F.C.C., unless the applicant or the civil servant has committed a 
crime involving the violation of the free democratic basic order. 

The F.C.C. supported its restrictive view of the enjoyment of basic 
rights by civil servants, by the idea that the Basic Law established a 
system of values and basic concepts, in particular the concept of 
“ militant democracy ’’*? (wehrhafte or streitbare Demokratie).** 
According to the court this idea which was introduced after the Second 
World War to the constitution meant a new concept of democracy in 
contrast to Weimar. It is claimed** that the Weimar Constitution had 
failed to prevent National Socialism from gaining power because of its 
neutrality towards values and its far too wide tolerance towards those 
who fought against democracy, so long as they adhered to the formal 
democratic principle. Democracy was understood as a mere set of rules 
for political life consistent with any sort of substantial principles, even 
the abolition of democracy.*® 

Since constitution-making is usually a reaction and a response to the 
past, the Constituent Assembly wanted to ensure that the failure of 
Weimar and the Nazi despotism could not be repeated. Thus the formal 
side of the democratic principle was complemented by substantial 
principles or a system of values, the substance of which is the free 
democratic basic order.** The Basic Law was drafted as an “ anti- 
Constitution,” directed against any form of totalitarian rule, i.e. a rule 
in which the state is omnipotent and absolute, superseding the freedom 
of its citizenry. In order to protect the constitutional order, article 79 (3) 
declares inadmissible amendments of the Basic Law affecting basic 
principles laid down in article 1, which states the dignity of man, and 
article 20, according to which ‘Germany is a democratic and social 
federal state under the rule of law.*’? These values were declared to be 
absolute and attacks against them could be countered. The Basic Law 
accepted a restriction of the traditional concept of liberal democracy 
for which tolerance is essential, by allowing restrictions of basic rights if 
these were necessary to defend the free democratic basic order. Thus 
militant democracy can be regarded as complementary to the free 
democratic basic order. 

The protection of the free democratic basic order was to be ensured 
in two ways; (i) Under certain circumstances the Basic Law allows 
encroachment on the basic rights of the individual. Thus, article 9 (2) 
allows the prohibition of associations; article 18 allows the pronounce- 
ment that a person has forfeited certain basic rights if these were used to 


42 Cf. as to sftch a concept, K. Loewenstein, ‘‘ Militant Democracy and Fundamental 
Rights ” (1937) XIXI Am.Pol.Sc.Rev. 416. 

43 Op. cit. note. 10, p 349. 

44 Cf. for references E. Bulla, “ Die Lehre von der streitbaren Demokratie,” 98 Archiv 
des 6ffentlichen Rechts 340, 341. 

45 That Weimar failed, however, was due less to’ its allegedly lacking instruments to 
cope with destructive forces, than to a lacking consensus about a viable democratic 
structure of society—‘‘ a democracy without democrats,” cf. e.g. Bulla, op. cit. note 44. 

46 Cf. N. Johnson, Government in the Federal Republic of Germany (1973), pp. 7. et seq. 

47 Such a clause, however, cannot mean a water-tight protection that ensures the 
continuing existence of the constitutional order. 
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combat the free democratic basic order; and article 21 (2) allows the 
prohibition of a political party. (ii) On the other hand infringements by 
state organs are prohibited since the state is also subject to the principle 
of the free democratic basic order. This is expressed by article 79 (3) 
which prohibits certain amendments of the constitution, by article 98 
(2) which allows the removal of a judge if he has infringed the con- 
stitutional order, and by article 20 (4) which gives the right to resist any 
person seeking to abolish the constitutional order, including the right 
to resist holders of public power. 

These restrictions laid down by the Basic Law can only be understood 
as well-defined exceptions of otherwise guaranteed freedoms. They 
cannot, however, be understood as a general rule allowing the restriction 
of any basic right. Democracy according to the Basic Law is not only 
militant in so far as it does not accept an abuse of guaranteed basic 
rights by an individual but also in that the use of state power is subject 
to the free democratic basic order. Democracy may only be militant in . 
so far as that is expressly allowed by the Basic Law. Otherwise the 
constitution could become more militant than the sum of its militant 
provisions. Militant democracy can only find its justification as a 
principle of a liberal democratic constitution if it remains a liberal 
democracy. This can only be maintained if it is supported by its citizens, 
by their commitment to, and their confidence in liberal democracy; its 
life-force depends on that support and not on repressive measures. The 
concept of militant democracy does not imply that such a democracy 
is necessarily intolerant. Otherwise militant democracy would tend to 
find its end in the protection of the constitution and the state by a 
well-functioning system of surveillance and repression, but would not 
be based on the legitimacy of its basic principles on which the lasting 
existence of a constitution depends.*® 

The F.C.C., however, interpreted militant democracy as a general 
constitutional principle and did not confine it to the restrictions as laid 
down by the Basic Law. This could mean that the way is paved for all 
sorts of infringements of basic rights and that the concept of militant 
democracy could become a “‘ supreme power ” to legalise infringements 
of basic rights. 4° 


II. IMPLICATIONS AND REPERCUSSIONS 


On the basis of the decision of the F.C.C. the authorities have to be 
convinced of the loyalty of an applicant. Such a.conviction is founded on 
a judgment of his personality and contains a prognostication of his 
future behaviour. In order to determine an applicant’s loyalty the 
authorities used to contact the relevant security service (Verfassungs- 
schutzamt or Office for the Protection of the Constitution) in each case 


48 Cf. as to the concept of militant democracy: Bulla, op. cit. note 44; Dobbelstein 
and Gellert, op. cit. note 1, 67; K. Hesse, Grundziige des Verfassungsrechts der 
Bundesrepublik Deutschland (11th ed., 1978), p. 273; Jasper, op. cit. note 40; J. Lameyer, 
“ Streitbare Demokratie contra Terrorismus?’’ [1978] Zeitschrift fiir Rechtspolitik 49; 
Schlink, op. cit. note 16, pp. 360 et seq. 

® Cf. Lameyer, op. cit. note 48, p. 51. 
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to see whether any relevant findings were stored. Consequently these 
routine inquiries led to.an expansion of the security services. They 
collected all sorts of information, including membership of political 
parties or.associations, participation in demonstrations, distribution of 
pamphlets, signatures of appeals and candidatures for students’ 
representative bodies. All these activities are in principle quaranteed by ` 
the constitution, e.g. freedom of expression, of association, and of 
assembly. It can only be wondered why these activities should give 
reasons for doubts as to the loyalty of applicants.®° In addition, since 
these activities are legal -it. has to be asked why these activities were 
communicated to the authorities employing civil servants.®! Since 
large quantities of information were collected it was inevitable that 
some of it was either wrong, incomplete, trivial or: meaningless. 
Findings were communicated which were mere allegations or irrelevant 
for the decision on the appointment. The F.C.C-. criticised these methods 
and the establishment of records on students. According to the court 
“ such investigations. poisoned the political atmosphere and not 
. only undermined the faith of the people concerned in the demo- 
cratic system but also cast discredit on the liberal state, were 
inappropriate to the ends to be achieved and even constituted a 
danger in that the information accumulated could all too easily be 
misused. Thus, such investigations and the storing of its results 
for the purposes of the authorities employing civil servants, were 
hardly consonant with the principle of proportionality which is a 
commandment of the Rechtsstaat (rule of law).”” 5? 


This statement can only invite agreement. 

Should the authority consider the evidence sufficient to substantiate 
doubts as to the loyalty of the applicant it is obliged to give him a 
hearing. If the authority is of the. opinion that the applicant’s loyalty _ 
can be reasonably doubted, it rejects the application. Such an “ admini- 
strative act” can be appealed against and, if necessary, challenged 
before an administrative court. Although recourse to the courts is open, 
there are two hitches. First, there is the slowness of the procedure and 
the readiness of the authorities to appeal if they lose. This means that it 
may take several years before a successful applicant can eventually 
take up his post.°? Secondly, the Federal. Administrative Court held®4 
that it is up to the authority to decide on the presumed loyalty and that 
such an assessment can only be reviewed by a court to a limited extent. 
To some degree this view renders meaningless the guarantee of recourse 
to the courts, according to article 19 (4).55 

50 Jasper, op. cit. note 40, p. 729. > 

51 Cf. ‘ Oberverwaltungsgericht Berlin ’ [1978] Neue Juristische Wochenschrift 1644; 
f Verwaltungsgericht Kasseli ’ [1977] Neue Juristische Wochenschrift 692. 

2 Op. cit. note 10, p. 356. 

53 In one case a teacher whose political activities had been considered by the authority 
as substantiating doubts as to his loyalty went five times to the courts. Each time he won 
his case.: The authority, however, did not comply with the courts’ orders (Generalanzeiger 
March 18, 1982). 

54 ¢ Bundesverwaltungsgericht ° [1981] Neue Juristische Wochenschrift 1386. 


55 W. Seuffert, “ Zum Rechtsweg gegen Ermessensentscheidungen der Einstellungs- 
behdrden im öffentlichen Dienst ” [1981] Deutsches Verwaltungsblatt 1037. 
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Owing to strong internal and international criticism! of the German 
treatment of radicals and to a consideration of its effects on the political 
atmosphere in some quarters, in 1976 and in 1979 the Federal Govern- 
ment and some Länder, mainly those governed by Social Democrats and 
Free Democrats, introduced revised guidelines for assessing the loyalty 
of applicants for the public service.>’ It’ was felt that it was wrong to 
establish general assessment criteria,-such as membership of an organi- 
sation pursuing aims “ hostile to the Constitution,” since this could 
mean a danger of an impermissible global procedure with automatic 
rejection based on a single criterion. The most important change was 
that routine inquiries with the security services were abolished. Inquiries 
would only be made if an applicant’s employment was actually envisaged 
and when there were factual indications that his loyalty could be 
questioned. In addition the security services may communicate only 
those’ facts which could be used as evidence in court, and a decision 
may only be based on such facts, and the procedure for a hearing was 
improved (e.g. by the taking of minutes which the applicant is entitled 
to inspect on his request, and by the fact that he can no longer be denied 
the assistance of a lawyer during a hearing). The final decision in cases 
where the applicant is not deemed suitable lies in principle with the 
relevant Minister, who is supposed to be aware of his political respon- 
sibility. The applicant has to be informed in writing of his rejection and 
of the substantive reasons for it and such notification has to state the 
possible legal remedies. 

Most of those Länder governed by Christian Democrats, however, did 
not accept a revision of the 1972 “ radicals’ decree ” and still stick to it. 
In their view membership of a party regarded as “ hostile to the 
Constitution”? as a rule substantiates doubts as to the loyalty of an 
applicant. This means that different standards of loyalty required for 
the employment are applied in the different parts of Germany.®® 

The “ radicals’ problem ” is not only confined to political extremism or 
the public service but has led to wider repercussions. For example, a 
Roman Catholic refused the loyalty oath for religious reasons and 
consequently was refused employment as a teacher. The Freiburg 
Administrative Court held that an applicant for a teaching post who 
considered her loyalty to the state subject to her religious faith did not 
show dependable loyalty, although the court noted that the applicant 
had‘ no tendency whatsoever to support any political movements 
aiming at the abolition or impairment of the constitutional order.®® 
A communist working in a private research institute which, however, 
was financed by public funds was dismissed since he did not fulfil the 


56 Cf. e.g. the Third International Russell-Tribunal of March 1978. 

57 * Presse- und Informationsamt der Bundesregierung ’ [1976] Bulletin 553; [1979] 
Bulletin 45. 

58 e.g. Charlotte Nie}, a member of the Social Democratic Party. who had participated 
in activities with members of the Communist Party, had been refused employment in 
Bavaria. She was, however, given a job in North Rhine-Westphalia (Frankfurter Rundschau 
of March 14, 1980, p. 4); Jasper, op. cit. note 40, p. 731; Schick, op. cit. note 12, p. 2174. 

59 * Verwaltungsgericht Freiburg ’ [1981] Neue Juristische Wochenschrift 2829. 
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loyalty requirement. 80 The Berlin County Court held that the author of 
an academic study prepared for a public body, could not claim his 
remuneration since he had supported an election campaign for a 
communist party, which rendered the study worthless.® A communist 
was disbarred from standing for election as Landrat (head of county 
council).6* Elected members of a town council (communists and ecolo- 
gists) were denied membership of the committee on civil defence.® 
A couple—the communist husband had already been refused employ- 
ment as a teacher—was denied the right to foster a child since they 
could not guarantee that the child would be brought up in the spirit of 
the free democratic basic order. This refusal, however, was later with- 
drawn.** A communist couple—stateless husband, French wife—was 
denied German citizenship.© In a trial concerned with blasphemy the 
public prosecutor objected to an expert on religion because of his 
membership of a left-wing student organisation and a students’ repre- 
sentative body 15 years before. These facts were communicated by the 
security service. The court, however, did not follow ce lead of the 
prosecutor. oe 

Thus, in the aforementioned cases reported i in the media, an extension 
of the principles applying to employment i in the public sector to other 
fields may be apparent; it is not, however, in accordance with the law. 

It is very difficult to establish exactly how many people have been 
directly affected, since a considerable number of unknown cases can be 
assumed of those who did not appeal and of those who, according to 
the reasons stated by the authorities, were rejected on other grounds. 
In addition there are those who failed even to apply for posts in anti- 
cipation of probable rejection. 

According to an official report?” the Ministry of the Interior regarded 
362 individuals employed in the public sector (including 244 civil 
servants) as right-wing extremists and 2,360 individuals (including 
1,090 civil servants) as left-wing extremists out of a total of 4-4 million 
employed in the public sector. According to other sources relying only 
on official statements which, however, were incomplete and partly 
inconclusive, between 1973 and 1979 there were about 1:4 million 
routine inquiries by the security services which had stored findings on 





60 Der Spiegel (1981), No. 35, p. 55. 

61 ‘Landgericht Berlin’ [1977] Neue Juristische Wochenschrift 251; cf. also J. W. 
Gerlach, Radikalenfrage und Privatrecht (1978). 

62, Der Spiegel (1981), No. 31, p. 46. 

63 Der Spiegel (1981),.No. 8, p. 111. 

64 Die Zeit (1981), No. 7, p. 14. 

65 Der Spiegel (1981), No. 24, p. 63. 

66 The Berlin Minister of the Interior who is responsible for the security service justified 
the communication of the facts. This means that in the case of employment for the public 
service, acts and utterances of a young person dating from the period of his studies, especially 
if this was in the distant past, may be adduced in support of the rejection of his application 
only if their nature and gravity are such as to justify the assumption that the applicant 
would, if appointed, fail to offer the guarantee that he is at all times prepared to uphold 
the free democratic order; in the case of a court expert the loyalty requirement is even 
higher and much more rigorously applied (Die Zeit (1982), No. 2, p. 6). 

87 Bundesministerium des Innern, Verfassungsschutzbericht 1980 (1981), pp. 19, 55. 
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about 25,000 individuals. About 8,000 to 10,000 findings were com- 
municated to employing agencies. At least 1,102 applications were 
rejected and at least 118 individuals were dismissed.*®® 


TV. SOLUTIONS 


One immediate solution for those civil servants who had been dismissed 
was: the offer of reinstatement as employees in the public service for 
whom the duty of loyalty is less than for civil servants. The F.C.C. held 
in 1975® that 
“although employees in the public sector are not subject to the 
same degree of loyalty as civil servants they are also under the 
duty of loyalty to their employer, and it is their duty to perform 
their office tasks conscientiously; they, too, must not attack the 
State which they serve and its constitutional order; they may be 
dismissed without notice in case of a serious violation of their 
official duties; and employment may be denied if there are reasons 
to believe that they are unwilling or unable to comply with the 
duties on which their employment depends.” 


As the Federal Labour Court held in 19767” the loyalty requirement for’ 
employees allows discrimination according to the post in accordance 
with the principle of proportionality. Otherwise the restriction of 
basic rights, such as freedom of expression or the right to participate in 
the activities of a political party, would be unjustified and dispro- 
portionate. This court, however, held in 1980” that, as far as teachers 
are concerned, their duty of loyalty is the same, regardless of whether 
they work as civil servants or as employees in the public service. 
Although some dismissed civil servants accepted the offer of reinstate- 
ment and thus secured their jobs, such a solution means an unjustified 
discrimination since they are regarded as unreliable as far as their 
loyalty is concerned. 

Seven years after the F.C.C. decision of 1975, the application and 
interpretation of the relevant law on the loyalty of civil servants 
appears to be settled by and large, i.e. a high degree of loyalty is 
required of applicants and of civil servants regardless of the post in 
question. In November 1980, however, the Federal Chancellor, 
announced that standards for assessing loyalty would be introduced 
which would enforce the principle of proportionality by discriminating 
according to the post. In January 1982, the Minister of the Interior 
announced that assessment of the loyalty of a civil servant cannot be 
done without considering his official duties: ‘‘ What might constitute a 
violation of the duty of loyalty of the President of the’ Office for the 
Protection of the Constitution might not do so for a postman.’’”? 


68 Komitee fiir Grundreche und Demokratie (ed.), Ohne Zweifel für den Staat (1982), 
p. 127. 

89 Op. cit. note 10. 

70 < Bundesarbeitsgericht ’ [1976] Neue Juristische Wochenschrift 1708. 

71 * Bundesarbeitsgericht ’ [1981] Neue Juristische Wochenschrift 71. 

72 * Presse- und Informationsamt der Bundesregierung ° [1982] Bulletin 15. The draft 
Bill according to which the loyalty of a civil servant had to be assessed according to the 
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Although the revised guidelines -of 1976 and 1979 removed some 
abuses, absurdities will remain; e.g. a communist may be a member of a 
town council and thus exercise control over the officials, while he 
cannot become an official because of his-political beliefs and activities 


on behalf of his party; The main stumbling-block to any. meaningful ` 


change is the relevant law as interpreted by the F.C.C. Although the 
F.C.C. could reverse its judgment of 1975, thére is not much hope of 
such a move. Thus any meaningful change could only come from an 
‘amendment of the relevant law. This, however, is highly unlikely under 
present political circumstances. 73 

_ As already said, the liberal deinocratic state depends on the commit- 
ment, of its citizens to, their confidence in, and their loyalty to, its 
constitution. While the citizens are obliged to assume the constitu- 
tionality -of the laws and the. legality of the actions of the admini- 
stration, the state authorities are obliged to assume the. loyalty of the 
citizens. Thus the relationship should be one of trust in each other, 
favor legis should. correspond to favor civis.74 Since “ all state authority 
emanates from the people ” (art. 20 (2)) a presumption of disloyalty 
would mean that the state was independent of the people.”? Thus it can 
only be hoped that the authorities see reason and return to the practice as 
applied before 1972,7 which was characterised by, and large by a 
general assumption of loyalty’? without routine inquiries.’® Access to 
public service should, in principle, be independent of political opinion, 
membership of a party or an association. It is, however, subject to 
the requirement that the applicant .or the civil servant is prepared and 
able to fulfil his official duties according to the law. Exceptions to this 
general rule may be permitted if a security-sensitive post is in question 
which, however, has to be defined narrowly and should not include a 
teaching post. Political opinions may be takén into account in connec- 
tion. with the requirements of senior administrative posts involving 
a special responsibility in the gis Aesop of government policy. 


püst was approved by the S.P.D. JF. D.P. -Gaverinent on June 16, 1982. After the collapse 
of the S.P.D./F.D.P. Government in September 1982, the’ C.D.U./C.S.U. and F.D.P. 
agreed during their coalition talks that the Bill should be dropped. The Bundesrat in which 
the C.D.U./C.S.U. enjoy a majority rejected the Bill on October 8, 1982 (Bundesrats- 
Drucksache 290/82). 
3 Even if the law on the civil service is amended according to the announcement of 
‘i Federal Minister of the Interior (op. cit. note 72), it only means a slight improvement 
since this law only applies to civil servants and not to applicants. 
74 E. Denninger, ‘‘ Verfassungstreue und Schutz der Verfassung” (1979) 37 
Verdfentlichungen der Vereinigung Deutscher Staatsrechtslehrer 7, 30. 
5 M. Kriele, i Der rechtliche Spielraum einer Liberalisierung der Einstellungspraxis 
im öffentlichen Dienst ” [1979] Neue Juristische Wochenschrift. ` 
76 f.e. after the decree of the Federal Government of September 19, 1950, was no longer 
applied. According to this decree membership or other support by civil servants of 13 
prescribed organisations or political parties was regarded’ as a violation of the duty of a 
civil servant. f 
77 The Bundestag. accepted the presumption of loyalty i in its resolution of October 1975 
(Drucksache 7/4183): “The free democratic State assumes the loyalty of its citizens to the 
Constitution. Accordingly, it has in principle presumed that applicants for'the public 
service offer the guarantee of loyalty to the Constitution.” 
"78 Cf. R. Dreier, “ Verfassung und Ideologie,” in D. Wilke, H: Weber (eds.), 
Gedächtnisschrift für Friedrich Klein (1977), pp. 86, 111. 
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Thus, an applicant for the civil service should only be refused employ- 
ment or, as'the case may be, a civil servant should only be dismissed if: 
— he belongs to an association banned according to article 9 (2), 

— he belongs to a political party banned according to article 21 (2), 

— he has forfeited his basic rights according to article 18, or 

— he has committed a crime involving the violation of the free 
democratic basic order.” 


V. CONCLUSION 


The treatment of so-called radicals, mainly communists, has features 
which are hardly consonant with a free democratic state. Defence of 
the basic order by the state appears to enjoy political priority over the ` 
defence of basic rights against the state. As many rejections reveal, the 
free democratic order as Jaid down by the constitution tends to be 
replaced by the state and its existing political system. Thus the loyalty 
requirement as established by the F.C.C. tends to be directed against 
any meaningful criticism of the status quo which could allow deliberate 
confusion of radical criticism for activities undermining and destroying 
freedom and democracy. 8° 

The wider effects of the treatment of so-called radicals—such as an 
atmosphere of mistrust which might inhibit the exercise of one’s basic 
rights—cannot be estimated. It leads to an atmosphere in which 
instead of political awareness and a radical assessment of political 
reality there is an increasing silence and conformity in order not to 
jeopardise one’s future career. As the Federal Government itself 
admitted “ the campaign has weakened rather than strengthened the 
fabric of democracy and has, in particular, discredited the Constitution 
in the eyes of the younger generation.” 31 

Because the German system of public law, in particular the law on the 
public service, differs from that of other countries, the German campaign 
against ‘extremists cannot be easily compared with the treatment of 
so-called extremists in other countries.®* It is, however, difficult to 
imagine a similar campaign elsewhere. Other countries, including the 
United Kingdom, have other ways of excluding individuals regarded 
as extremists from employment in the public service which are less 
legalistic, but on the other hand less open and less conspicuous. 


G. BRINKMANN 





79 Cf. Kiichenhoff, Schimke, op. cit. note 17, p. 60. 

80 ‘Cf. G. Heinemann, “ Freimiitige Kritik und demokratischer Rechtsstaat ” [1976] 
Aus Politik und Zeitgeschichte B 20-21, p. 3. 

‘ Presse- und Informationsamt der Bundesregierung [1979] Bulletin 45. 

82 Cf. the reports on various countries in Böckenförde, Tomuschat, Umbach (eds.), 
Extremisten und öffentlicher Dienst (1981). 

83 Cf D. Umbach, C. Harlow in op. cit. note 82, pp. 215-268; Wade and Phillips, 
op. cit. note 4, p. 267; B. Cox, Civil Liberties in Britain (1975), pp. 292 ef seq.; H. Street, 
Freedom, the Individual and the Law (1973) pp. 228-237. 


THE J UDICIAL CONTROL OF CONTRACTUAL 
UNFAIRNESS* 


JUSTICE or fairness,! and certainty, are often assumed to be opposed 
values in contract law.” And it is often claimed that there is an under- 
lying conflict between the judicial instinct for justice and the traditional 
—or, at least, Benthamite—perception of a judge’s function in 
adjudicating contract cases. The tension* which these apparent 
oppositions create is reflected, we are told, in the overstrained way 
courts have- applied supposedly value-free rules—of offer and 
acceptance, for example, or the incorporation and construction of 
terms—in order, covertly, to achieve a just result.” Further distortion is 
added by the fact that this method makes it impossible to articulate the 
true reasons for decision. Judgment is given in terms of a misapplied 
procedure. The unsuccessful litigant is told that his objective—to 
exclude or limit liability, for example—can be achieved, but that he has 
simply failed to reach-it on this occasion. The implicit invitation is to go 
away and try again, when in fact the court’s true purpose is a substantive, 
distributional one: to prevent that particular thing from being done at 
all.$ 

How much better—the argument proceeds—to abandon the pretext 


* This is an amended version of a paper given at the Hart Legal Workshop, Institute of 
Advanced Legal Studies, London. My grateful thanks to Professor A. M. Prichard for 
his helpful suggestions. 


1 The two terms are used here synonymously. Cf. Rawls; A Theory of Justice, Chap. 1, 
and Llewellyn, The Common Law Tradition: Deciding Appeals, p. 60. 

2 See, e.g. Wade (1940) 4 M.L.R. 183, 187: Thompson J. in MeMaster University v. 
Wilchar Construction Ltd. (1972) 22 D. L. R. (3d) 9, 18; Treitel, The Law of Contract 
(5th ed.), p. 223; See also Corbin, Contracts, Vol. 3, p. 682; Cardozo J. in Jacob & Youngs 
Inc. v. Kent, 129 N.E. 889 (1921) and in the Growth of the ‘Law, Chap. 3, and Murray, 31 
U.Pitt.L.Rev. I, 5. 

3 i.e. to give effect to the intention of the parties, objectively determined. Jessel M.R.’s 
famous dictum in Sampson’s Case (1875) L.R. 19 Eq. 462, 465 closely follows Bentham’s 
view that “ no man of ripe years and of sound mind, acting freely, and with his eyes open, 
ought to be hindered, with a view to his advantage, from making such bargain, in the way 
of obtaining money, as he thinks fit, nor... anybody hindered from supplying him upon 
any terms he thinks proper to accede to.” But the potential for judicial intervention which 
this observation admits is clear. Only a superficial reading of the Bentham or Jessel 
opinions justifies the glib criticism these views seem now to attract. See, e.g. Reiter (1981) 
Oxford Journal of Legal Studies 347. See generally Atiyah, The Rise and Fall of Freedom of 
Contract, pp. 324-332. 

4 The doctrine of misrepresentation is one product of an attempt to resolve this tension. 
In Redgrave v. Hurd (1881) 20 Ch.D. 1, for example, the crucial statement was both meant 
seriously to affect the terms of the contract, and not to bea term itself. 

5 See, e.g. per Lord Denning M.R. in Gillespie Bros. v. Roy Bowles Ltd. (1973) 1 Q.B. 
400, 415 and per Robert Goff L.J. in The Scaptrade (1983) 1 All E.R. 301 at 308d. 

8 A well-known, and influential example of this analysis, by Karl Llewellyn in (1939) 
52 Harv.L.Rev. 700 contains the potent aphorism, “ covert tools are never reliable tools.” 
This is the essence of the case for changing from traditional principles to doctrines such as 
unconscionability or inequality of bargaining power. But arguing from metaphor can be 
dangerous: change the metaphor and the whole bias of the sentiment shifts. One might 
therefore just as easily invoke Lord Devlin’s image of crossing the Rubicon, achieving 
more by surreptitious infiltration than by direct assault: See 39 M.L.R. 1, 11. Whatever 
the basis of decision, the determined transgressor is likely to try again. Cf. Leff, 31 U.Pitt. 
L.Rev. 349, 
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of neutrality, to emerge from the closet of outmoded techniques and 
redundant philosophies, and to declare oneself as the instrument for 
alleviating oppression, redressing bargaining imbalance, cancelling 
unfair advantages, and generally overseeing and ensuring probity and 
fair dealing of both a procedural and substantive kind? If, after all, this 
is what courts do or should be able to do, let us say so openly, and 
recognise for what they are the means by which they are to do it. 

The harbinger of this new philosophy is Article 2-302 of the Uniform 
Commercial Code, which gives American courts an overriding discretion 
to cancel or amend contracts, or parts of contracts, for the sale of goods 
deemed to be unconscionable.’ This discretion has been extended in 
some jurisdictions within the United States to cover other types of 
contracts in addition to those for the sale of goods.* Marching behind 
come such English manifestations as the doctrine of inequality of 
bargaining power,°® the pubescent concept of economic duress,!° and 
the doctrine of fundamental breach of contract—although the House of 
Lords has at last, it seems, staked that particular vampire.” 

It is my contention that the suppositions which have led to this new 
approach are fallacious; that, far from being opposed, justice and cer- 
tainty are close approximations or harmonious objectives; that tradi- 
tional: methods of adjudication already incorporate to a sufficient 
degree the end of justice (or omit to do so for good reason) and that the 
rejection of these methods is therefore essentially misguided and itself a 
source of potential injustice. I propose to illustrate and develop these 
contentions by examining a number of familiar decisions which present 
quite directly the supposed confrontation of justice and certainty in the 
common law of contract. First of all, however, I must say a little of 
what I mean by these central expressions: justice and certainty. 

The American Realists tell us that certainty in contract law is a 





? No definition of unconscionability is given in the Uniform Commercial Code. This 
deliberate omission is reminiscent of Stewart J.’s approach to obscenity: he couldn’t say 
what it was, but he knew it when he saw it. See his judgment in Jacobellis v. Ohio, 378 
U.S. 184. Many and various attempts have been made to flesh out a definition of un- 
conscionability, or at least create a structure within which the concept might develop. 
See further infra, p. 16. 

8 See, e.g. Albert Merrill School v. Godoy, 357 N.Y.S. 2d 378 (1974) (tuition fees); 
Edgemont Associates v. Skolnick, 396 N.Y.S. 2d. 130 (1977) (commercial tenancy); 
Fulkerton v. Reese, 599 P. 2d. 550 (1979) (residential tenancy); Wille v. Bell Telephone Co., 
549 P.2d 903 (1976) (advertising). But cf. Re Ekins-Dell Manufacturing Co., 253 F.Supp. 
864 (1966) refusing to apply 2-302 by analogy to a security agreement. The court here 
stressed “‘ the economic dubiousness and institutional difficulty inherent in judicially 
refusing to enforce otherwise valid agreements ” on the ground of unconscionability. 

9 According to Professor Atiyah, this represents a return to an era whftn courts exercised 
a general paternalistic jurisdiction over contracts, in order to ensure their fairness and 
probity. Remaining vestiges of this supposed jurisdiction reside in the control of penalty 
clauses or contracts in restraint of trade. See R.F.F.C., Pt. One, and also Lord Diplock in 
Schroeder Music Publishing Co. v. Macauley [1974] 1 W.L.R. 1308. 1315, 

10 See, e.g. The Siboen and the Sibotre [1976] 1 Lloyd’s Rep. 293; Pao On v. Lau Yiu 
[1979] 3 All E.R. 65; North Ocean Shipping Co. v. Hyundai [1979] Q.B. 705; The Universal 
Sentinal [1982] 2 W.L.R. 803 and George Mitchell Ltd. v. Finney Lock Seeds (1983) 2 All 
E.R. 737 at 741. 

11 See Photoproduction Ltd. v. Securicor [1980] A.C. 827. Alec Lobb (Garages) Ltd. v. 
Total Oil G.B. Ltd. (1983) 1 All E.R. 944. 
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myth.” And so it is, if by “ Certainty ” we mean inevitably, the uniform 
and inexorable product of a.mechanical or logical, and value-free, 
process. But it is questionable whether those who value certainty 
necessarily see it in quite this way. Certainty, I believe, is often invoked 
to signify an outcome which is within the periphery of reasonable 
expectation, what Karl Llewellyn calls “a reasonable regularity of 
result.”13 The expression does not indicate a fixed and rigid content, but 
a range of choice delineated by reasonable expectations.!* By insisting 
upon “ certainty ” a judge indicates that he will not move outside these 
boundaries. At the same time, however, the very nature of the choice 
signifies that the boundaries can be changed. By virtue of this particular 
decision the judge may realign the range of possibilities for the future. 
The process is a creative dialogue: in perceiving and expressing the 
“ felt necessities’? of the time, a judge helps to shape them for the 
future.1° 

“ Certainty ” is therefore, perhaps paradoxically, a protean concept. 
This is quite clearly illustrated in the judgment of Megaw L.J. in the 
Mihalis Angelos.'® “ Where justice does not require greater flexibility ” 
he observes, “ there is everything to be said for, and nothing against, a 
degree of rigidity in legal principle.” But where justice does make that 
demand then the parameters of adjudication shift out to the line of 
predictability. This range of judicial choice—from the rigid to the 
predictable—is described by Megaw L.J. in a part of his judgment 
where he is emphasising at length the virtues of certainty in contract 
law.?? ; 
“< Justice ” is closely approximate to this. A result is just, or fair, in so 
far as it does not offend the reasonable expectations of those affected by 
it.18 A court is therefore entitled to translate into principle those 
outcomes, and only those outcomes, which in some degree are already 
recognised as appropriate by those affected.!® A court fulfils this function 





12 See, e.g. Corbin and Cardozo, supra, note 2. 

18 Although Llewellyn himself uses this phrase in contrast to certainty: see The Common 
Law Tradition, pp. 215-217. The idea is caught perfectly in the judgement of Lord Bridge 
in The Chikuma (1981) 1 All E.R. 652 at 659. 

14 The judicial perception of expectations is flexible, and may range over different 
levels of precision according to the particular case (cf. i.e. the tests implying terms in the 
Ipswich Plant Hire case [1975] Q.B. 303 and Parker v. S.E. Railway (1877) 2 C.P.D. 416. 
See also Murray, 31 U.Pitt.L. Rev. 1, 15). 

5 The development of the tort of negligence provides a good example of this from 
outside the law of contract. The role of the dissenting judgment should not be overlooked 
in this evolutionary process. Contractual examples appear in the text. 

16 11971] 1 Q.B. 164. 

1? See also his judgment in Bunge v. Tradax [1981] 2 All E.R. 513, 536G. 

18 Cf. Kant, Two Essays on Right, and Freund, On Law and Justice, p. 84. I suggest this 
as a simple working definition; or rule of thumb. Since I doubt whether “ justice ’’ is 
capable of precise formulaic definition in a suitable institutional way, I reject as impractical 
the widely differing criteria of writers such as Nozick (in Anarchy, State & Utopia) Rawls 
(in A Theory of Justice) and Kronman, whose stimulating exegesis equates justice with the 
economic norm of Pareto Optimality (see (1980) 89 Yale L.J. 472) cf. Llewellyn op. cit. 
p. 24; “ [T]he meaning of ‘ justice ° either for the particular case or for the relevant type of 
problem-situation is commonly both intangible and language-baffling ....°’ 

19 That is, the general categories of those affected, not the individual parties to the 
particular contract. Cf. Skelly Wright J. in Williams v. Walker-Thomas Furniture Co., 
350 F.2d 445: “ In determining reasonableness or fairness, the primary concern must be > , 
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well or badly according to how acutely it perceives these needs or 
expectations, and how clearly it expresses them. In a great many 
instances the barriers to accurate perception are so considerable that a 
court of law is a totally inapposite agency to effect any change at all.” 

Examples of the judicial function well fulfilled are the evolution of 
implied terms in contracts for the sale of goods, and the development of 
the doctrine of frustration. Lord Sumner’s description of frustration as 
“ an exception to the law of absolute contracts which justice demands ’’?+ 
is generally regarded as one of the less satisfactory of that doctrine’s 
alternative conceptual bases. But on this view of justice it is exactly in 
line with the more favoured “ true construction ” analysis, in that both 
reflect the reasonable expectations of those likely to be affected. An 
example of the judicial function badly fulfilled is provided by the 
doctrine of privity of contract, recently castigated by Lord Scarman as 
an unjust rule”*: unjust, one assumes, because it so often defeats the 
reasonable expectations of those to whom it is applied. 

The process, therefore, is evolutionary, not revolutionary. But, if 
justice is already a programmed part of traditional technique,?* then 
what of those cases in which a court perceives a result to be unjust and 
yet does nothing? These are explicable in various ways. First, the 
conclusions may be ironic, signifying that some views of justice are too 
fine to be realistic, or capable of generalisation. Examples of this occur 
in the judgments of Chitty J. in Turner v. Green, Lord Radcliffe in 
Bridge v. Campbell Discount Ltd. and Russell L.J. in Riverlate 
Properties Ltd. v. Paul.*® Secondly, only the result in the particular case 
may appear unfair. It is then an atypical “ hard ” case.?? Or, thirdly, it 
may be seen as the product of a rule which produces frequent injustice, 
or apparent injustice, but which appears to be the best rule for other 
reasons. The rules in Smith v. Hughes?! or L’ Estrange v. Graucob,” and 
some consequences of illegality?! may be examples. Finally, a court may 
simply be unable to make a full assessment of the implications of change 
and so hand the task to the legislature. 


with the terms of the contract considered in light of the circumstances existing when the 
contract was made. The test is not simple, nor can it be mechanically applied . . . Corbin 
suggests the test as being whether the terms are ‘ so extreme as to appear unconscionable 
accordin g to the mores and business practices of the time and place.’ ” 

0 See, e.g. the dissenting judgments in Berman v. Watergate West Inc., 391 A.2d 1351 
Kins and Collins v. Uniroyal Inc., 315 A.2d 16 (1974). 

21 In Hirji Mulji v. Cheong Yue Steamship Co. Ltd. [1926] A.C. 497, 510. The most 
extreme version of the justice-based rationale of frustration is Lord Wright’s in Legal 
Essays and Addresses, p. 259. 

2 In Woodar Investments Developments Ltd. v. Wimpey Construction U.K. Ltd. 
[1980] i All E.R. 571, 591. 

23 Cardozo J.’s judgment i in Jacobs & Youngs Inc. v. Kent, 129 N.E. 889 (1921) provides 
a model demonstration of the internal dynamic of existing principles. 

24 [1895] 2 Ch. 205. ee 

25 [1962] A.C. 600. 26 [1975] Ch. 133. 

27 Foran excellent example of a short-term hardship perceived as a long-term advantage, 
see the judgment of Jessel M.R. in Middleton v. Brown (1878) 47 L.J.Ch. 411. 

28 (1871) LR. 6 Q.B. 597. 

28 [1934] 2 K.B. 494. 

80 See, e.g. the judgment of Du Parcq L.J. in Bowmakers Ltd. v. Barnet Ltd. [1945] 
K.B. 65. 
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The first example illustrating these thêmes concerns the acceptability 
of offers which the offeree knows or-has good reason to ‘know are 
erroneous, because the surrounding circumstances indicate that a key 
term (typically the price) has been miscalculated or misquoted. Three 
relevant cases identify two distinct situations. In the first: situation, 
typified by Hartog v. Colins & Shields,* the offer is not transmitted in its 
intended form. There has been a mechanical misfunction in the trans- 
mission of the offer from one party to the other—a ‘typographical error 
or slip of the tongue, for instance. If the offeree knows of the breakdown 
he cannot accept the “ offer.” Why is this so? One might say that to 
allow acceptance here would be unfair (or unconscionable, or a misuse 
of bargaining power) and leave it at that.*? Alternatively, the process by 
which a contract is formed can be analysed, in order to make clear the 
criteria for decision. This analysis ‘is not merely formal or mechanical, 
but incorporates the judicial perception of relevant need. Thus it- is 
obvious that the terms of an offer are not identified solely by the last 
act of actual communication, but by placing that last.act in an appro- 
priate context. The question of how wide that context should be 
comprehends sufficient flexibility to accommodate the perceived justice 
of result in the individual case. In Hartog the preceding course of nego- 
tiations between the two parties, based on a price per piece, made clear 
to the offeree that the offeror’s-last act, mentioning a price per pound, 
was not an offer. His awareness of the offeror’s error alone does not 
disqualify him from accepting, however. In a case like Hartog the 
offeror is entitled to the benefit or protection of information which he 
has helped to-generate and to pay for. The offeree has no exclusive 
interest in that information and so cannot use it to the other’s dis- 
advantage. The preceding negotiations are an informational context 
which each side has manufactured and exchanged for his own protection. 
To deprive the offeror of this is, in a real sense, unfair.’ 

The second situation, illustrated by quite recent Canadian decisions, 
is distinct, Here an apparent offer is transmitted in the form intended, 
but the offeror has made a serious mistake in his calculations. As a 
result the price quoted is much too low. As in Hartog the offeree is 
aware of the mistake; can he accept the bid? The answer must again 
depend upon the court’s determination of the range of relevant know- 
ledge upon which he is-expected, as a fair and reasonable (albeit 
hard-nosed#4) businessman to draw. How wide this range is set will 
depend upon the court’s perception of current practice within that 
industry—in other words, its reasonable expectations.®*® The offer is 
ns 


31 [1939] 3 All E.R. 566. 

32 This explanation is given by Thompson J. in McMaster University v. Wilchar 
Construction Ltd. (1972) 22 D.L.R.3d 9, 19, citing Webster v. Cecil (1861) 30 Beav.: 62; 
54 E.R. 812; Hartog (above); and Roberts v. Leicestershire C.C. [1961] 1 Ch. 555. 

33 To expose the offeror to the danger of acceptance requires him to commit resources 
to double-checking each stage of his bid-making procedure, including the merely mechanical 
stages such as typing. 

4 See per Lord Wilberforce in Schuler v. Wickman [1 974] A.C. 235, 263. 

35 Compare the majority and dissenting judgments in both House of Lords and 

Court of Appeal in the above case [1974] A.C. 235 and [1972] 1 W.L.R. 840 (C.A.). 
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known to be erroneous by comparing it to other tenders for the same 
job. This is not information which the offeror has helped to generate. 
Much more complicated questions therefore arise in this second type of 
case: why, for example, should the offeree not be entitled to assume 
that the offeror knows what he is doing??? Perhaps he is deliberately 
undercutting his competitors in order to force an entry into the market. 
Perhaps he is seeking to make a tax loss; perhaps he has a cheap source 
of supply. Is the offeree expected to find out the true reason behind the 
bid before he can accept it? Is he to be penalised for his own expertise, 
or encouraged to dissemble it? If, on the other hand, the law is to 
allow these sorts of bid to be accepted, then the offeror must transfer 
resources to double check-calculations before bids go out. This, however, 
looks like a relatively: cheaper procedure than placing the equivalent 
responsibility on the offeree, and may well pay for itself when errors are 
discovered. 

In the first Canadian case, Imperial Glass Ltd. v. Consolidated 
Supplies Ltd.,°" the plaintiffs, a firm of glaziers who were themselves 
preparing to tender for the supply and installation of windows in a 
new building, obtained a quotation from the defendants, who manu- 
factured window glass. This quotation, which was much less than half 
the price quoted by a competitor, was based upon a miscalculation of 
sizes by the defendants’ employee. The court decided that the offeree 
was free to accept the bid. In a later case, McMaster University v. 
Wilcher Construction Co., Imperial Glass was disapproved and the 
purported acceptance of the defendants’ bid ruled invalid. In this case 
the defendants, using a standard form of tender provided by the 
plaintiffs, had omitted a whole page of calculations. 

In neither of these cases are the issues made clear. Each is 
decided by reference to the offerors’ intention. In a similar case, 
Belle River v. Kaufman,*® the principle is said to be that “ an offeree 
cannot accept an offer which he knows has been made by mistake and 
which affects a fundamental term of the contract. In substance, the 
purported offer, because of the mistake, is not the offer the offeror 
intended to make, and the offeree knows that.” 

The offeree’s intention can only be deduced from the context of 
relevant information. Until that is made clear this principle simply 
looks wrong, for it is apparent in the above cases that the offeror did 
intend to make that offer, even though he would certainly not have 
made it had he known at the time what he later came to know. These 
sorts of judgment encourage the view that traditional methods and 
principles—here, bending the concept of “ contractual intention °’—do 
not serve the need, or are contrivances. They should be criticised simply 
because the court, in its anxiety to reach a supposedly fair result, has 
failed to perceive the potential within existing principles to accommodate 

36 In Imperial Glass, for instance, the plaintiffs inquired several times whether the 
defendants really meant to tender at this price, and each time the bid was confirmed, 
finally in writing. 


37 (1960) 22 D.L.R.2d 759. 
38 (1978) 87 D.L.R.3d 761. 
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that end. What’ is needed is proper articulation- of the reasons for 
decision within existing techniques, rather than: casting RRE aside as 
artificial and outmoded methodology. 

. This reasoning spills over into the other oma ane cases,?? like 
Smith v. Hughes?! and Turner v. Green.4 In each of these cases the party 
who kept silent, passively acquiescing in the’ other’s ignorance or 
self-deception, is successful in his claim. These results at first sight 
seem, almost instinctively, unfair, and certainly at odds ‘with the recent 
Canadian trend, which in effect disallows'a knowledgeable party from 
taking advantage of his superior information. The Canadian decisions 
explode the foundations of the non-disclosure rule: that a valid contract 
is formed where a party makes clear his terms, even though he realises 
that the other side’s motive for accepting those terms is bound to be 
disappointed—the distinction bétween- motive and intention. This 
distinction, however, although it forms the basis of Blackburn J.’s 
judgment in Smith v. Hughes, is-not so much an explanation of the 
non-disclosure rule as a rationalisation of it... 

Various reasons ‘suggest themselves why the rule in Smith v. Hughes 
and other instances of non-disclosure is the better rule to use. First, the 
silent party does not positively cause the other side to fall into error. 
He simply declines to disabuse him of it. In a world which places value 
on self-reliance this aspect still has something to recommend it. Next, a 
disclosure rule brings the problem of just what information must: be 
given% and what defences are open. Too much information may be as 
harmful as too little. Finally, the rule in Smii V. Hughes makes better 
economic sense. 

The Chicago economists, Richard Posner and Abony Kronman,*! 
argue that a subjective theory of contract is preferable, since it ensures 
that only those transactions which are truly value-maximising are 
enforced. A non-disclosure rule, which exemplifies the objective theory 
of contract, is therefore bad a priori. It can only be justified in those 
cases where a disclosure requirement would operate as a positive 
discouragement to the discovery of information. This will be the case in 
particular where the knowledgeable party has peig to acquire the 
information.4? 

This view is suspect for vaal reasons. First, it requires a court to 
make an assessment which it is ill-trained to make, and which in any 
event is time-consuming and costly.*# Secondly, the criterion is illogical. . 
Suppose that A pays for information which he then gives freely. to B. 


39 The generaPrule is given by Lord Atkin in Bell v. Loe Bros. [1932] A.C. 161, 227: 
“ Ordinarily the failure to disclose a material fact which might influence the mind of a 
prudent contractor does not give the right to avoid the contract.’ 

40 Cf. Treitel, The Law of Contract (5th'ed.), p. 295. 

41 See The Economic Analysis of Law @nd ed: ),-p. 71; 89 Yale LJ. 472, 489, 490,and 
7 J. Legal Stud. 1. 

42 As, in Kronman’s example, where | a prospective buyer of land conduci an aerial 
survey and discovers mineral deposits. Contrast information overheard accidentally. 

43 If, for example, the line is drawn by. applying the economic criterion of Pareto 
Optimality (as Kronman suggests) how is a court to decide whether and when a short-term 
disadvantage becomes a net gain? Cf. supra, note 29, 
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A and B both separately contract with C, who is disadvantaged in each 
instance by his ignorance. According. to the Chicago analysis, A’s 
contract with C is good but B’s is not. This result is purely adventitious. 
The most substantial objection, however, is the third. The Kronman 
analysis in particular assumes that there can be circumstances in which a 
disclosure rule will not discourage the generation of knowledge. This 
may be so; information may-be generated costlessly, but its retention 
must still be paid for. If one is disallowed from profiting from such 
information then one will tend to discard it, dissemble it, or simply not 
acquire it at all.*4 

All this may not satisfy one’s instinct for justice, however. The 
answer to that—and the clue to Smith v. Hughes—can be found in the 
leading judgment of Cockburn C.J. in the case itself. Quoting from Story 
on Contracts, he adopts the view that “ mere silence as to anything the 
other party might with proper diligence* have discovered and which is 
open to his examination. . .”’ cannot be impugned. Here, then, is no 
rigid rule, but a flexible principle with its own internal dynamic.*® 
At once the result makes sense and seems fair: the plaintiff seller, by 
supplying the defendant with a sample of the goods and affording him a 
good opportunity to examine it, has switched the risk of the buyer’s 
ignorance. “‘ [U]nder these circumstances,” as Cockburn C.J. stresses, 
“ caveat emptor applies.” The defendant, an expert in the purchase of 
fodder, had, after all, only himself to blame. 

Smith v. Hughes, rather than being a strident example of laissez-faire 
economics or the high-water mark of caveat emptor, is of a piece with 
those decisions which, for 70 or so years, had been recognising and 
extending a seller’s liability for the description and quality of his goods. 
In cases like Gardiner v. Gray*’ the seller is liable because he is better 
able both to discover the relevant information and to absorb the cost of 
its implications. In a pre-industrial world, or if a basic commodity is 
involved, the buyer as easily as the seller can determine whether the 
goods are satisfactory or suit his special needs. Often, therefore, the 
provision of a sample is decisive. But where the balance of expertise 
shifts, and where goods are intrinsically more complex, the same 
considerations no longer apply, and a sample by itself is an insufficient 
medium ofa buyer’s ‘‘ proper diligence.” 

But there will come a time when the limits of flexibility have been 
reached, and the application of a rule must inevitably, it seems, produce 
an unfair result. What should a court do then? Rather than twist the 
rule beyond tolerance should it not substitute another, which will 
ensure that justice can be done in every case? Lord Denning M.R. puts 
just such a question in Gillespie Bros. v. Roy Bowles Ltd.° which con- 
cerned the applicability of an indemnity clause in a contract for the 


44 In any event, the most easily proved knowledge will be that which a party has paid for. 

45 My emphasis. 

46 It is similar in this respect to the even more frequently maligned judgment of Jessel 
M.R. in Sampson's Case, supra, note 4. See also Jessel’s judgment in Wallis v. Smith (1882) 
21 Ch.D. 243, 266. 

47 (1815) 4 Camp. 144. 
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carriage of goods-by road. In the course of his judgment Lord-Denning 
identifies the process ‘of construing such clauses as the contrived 
manipulation of supposedly neutral rules in- orc to achieve a just 
result. He then observes: 


“ The time may come when this process Sof construing °’ a contract 

can go no further. The words are too clear to permit of it. Are the 
courts then powerless? Are they to permit the party to enforce his 
unreasonable clause, even when it is‘so unreasonable, or applied so 
unreasonably, as to be unconscionable? When it gets to this point, 
I would say, ... ‘ there is a vigilance of the common law which, 
while allowing freedom of contract, watches to-see that it is not 
abused.’ It will not allow a party to exempt himself from liability 
at common law when it would be quite unconscionable for him 
to do so.” #8 


` The judgment of ion L.J., while ee the same conclusion, is’ 


of quite a different tone. This judge categorically denies that the court 
has any jurisdiction to go beyond the boundaries of construction in 
pursuit of its own views of justice. And he does this quite simply 
because, in applying the techniques ‘of construction, the court has 
already taken full and proper account of the end of justice, In reaching 
the limits of one it also exhausts any legitimate judicial concern for the 
other. l 

This dichotomy can be examined more closely in the context of the 
rule in L’ Estrange v. Graucob, a‘ surprisingly tenacious and apparently 
draconian Divisional Court decision, the proper limits of which have 
never been judicially determined.4® The two cases of Saunders v. Ford 
Motor Co.*? and Arrale v. Costain®| raise almost identical problems: 
In each a workman was injured during the course of His employment 
and paid a small sum in compensation. In return he signed a declaration 
purporting to discharge the employer from all further liability. The 
workman now wishes to sue for damages in negligence, and the pre- 
liminary issue arises whether ‘that claim is already barred by the 
compensation agreement. ` 

In the event both cases are decided in favour of the workman: in 
Saunders because the agreement was induced by misrepresentation, and 
in Arrale because the agreement on its true construction was held not to 
apply to the later claim. But what if it had applied? What if the 
workman, returned to full health and under no impeachable influence, 
had clearly and unambiguously signed away his rights for a pittance? 
To uphold such an agreement would surely be unfair? But—apart from 
being a visceral reaction to-one man’s misfortune—what does that 





48 This accumulation of perjorative verbiage is undoubtedly dramatic, but it should be 
noticed that the Master of the Rolls does not actually say anything. Compare the super- 
ficially similar, but far more acute judgment of Francis J. in Kugler v. Romain, 279 A.2d 
640. 

49 Equivalent rules in other jurisdictions have been judicially qualified: see, e.g. 
Tilden Rent-a-Car Co. v. Glendenning (1978) 83 D.L.R.3d 400; and Williams v. Walker- 
Thomas Furniture Co., 350 F.2d 445. 

50 [1970] Lloyd’s Rep. 379. 51 [1976] 1 Lloyd's Rep. 98. 
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actually mean? Unless the case is'an exceptional one or we are using 
the term in a high-minded way, only two possibilities exist. Either the 
applicable rule is not justice-based, so that different considerations 
predominate in its formulation (such as administrative convenience), or 
the rule is no longer appropriate and should be amended or removed. 
What should not be done is to gloss it over with a wide and imprecise 
judicial discretion. 

This, however, is exactly what Lord Denning M.R. did in Arrale v. 
Costain. The case, he says, provides an instance of inequality of bar- 
gaining power. This doctrine is examined later, but for the moment it is 
sufficient to notice that the Master of the Rolls was led to his conclusion 
(in an unreserved judgment) not by any precise analysis of the facts® or 
issues, but from his paternalistic view of the plaintiff, who was, in 
Lord Denning’s words, “ a poor, working Arab.”®3 

The real problem is that the plaintiff has signed a contractual docu- 
ment containing terms which have not been explained to him. But for 
the rule in L’Estrange v. Graucob the way would be open to consider 
whether he had been given sufficient notice of these terms. If the court 
faced this issue it would be required to identify the true rationale and 
scope of the rule—a task which academic writers such as Karl Llewellyn 
have already attempted®4—rather than slip around it under the cover of 
some high-sounding, unstructured aphorism. 

The judgment of Paull J. in Saunders v. Ford Motor Co. stands in 
striking contrast. The judge here emphasised that the practice whereby 
the defendants decided the amount of compensation to pay was quite 
proper. There remain two things which a court can do if hardship 
results in the particular case. First, as in Saunders itself, there may be 
some provable circumstance which identifies the case as an exception. 
But secondly, even where this cannot be done, a judge is free to give 
his opinion of the way a workman has been treated. The employer is 
then at liberty to consider whether to continue the practice, not under a 
general Damoclean threat that anything he does might later be deemed 
unfair, but in the knowledge that (while the practice satisfies the law) it 
might not be worth the cost of the bad name it has generated.*5 - 

Undoubtedly the most radical development of the English law o 
contract towards an overtly justice-based general principle is the 
doctrine of inequality of bargaining power. This made its most cele- 
brated appearance in the-judgment of Lord Denning M.R. in Lloyds 
Bank Ltd. v. Bundy.*® This was an action for possession of a farmhouse, 





52 It seems that the plaintiff was in fact treated with considerable concern by the 
defendants. The workman’s compensation cases, which Lord Denning récalls, turned on 
the crucial question whether the plaintiff was given sufficient notice of—including a proper 
opportunity to consider—the terms of the settlement. 

3 For unstructured paternalism, Lord Denning’s judgment in Re Brocklehurst [1978] 
Fam. 14 is comparable. l 

54 See The Common Law Tradition, p. 362. See also Spencer [1973] C.L.J. 104. 

55 Cf. Corbin, Contracts, Vol. 3, pp. 678-689, esp. note 46. And note the concluding 
observation of Mackenna J. in Lambert v. Co-operative Insurance Society Ltd. [1975] 2 
Lloyd’s Rep. 485, 491. But cf. Mitchell v. Finney Lock (1983) 2 All E.R. 737, 744d on the 
latest judicial response to meeting the other side half way. 

56 [1975] Q.B. 326. 
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charged to the bank by the defendant, an elderly farmer and long- 
standing customer,- as security for his son’s company’s overdraft. 
The Court of Appeal set aside the charge and dismissed the action for 
possession. The majority, Sachs and Cairns L.JJ., did so because the 
bank had violated its fiduciary duty to the defendant; the Master of the 
Rolls on the additional ground that the contract creating the charge, 
both in its terms and the circumstances in which it was made, reflected 
an excessive inequality of bargaining power. 
According to Lord Denning, a contract is liable to be set aside on this 
around if someone 
“ without independent advice; enters into a contract on terms 
which are very ‘unfair or transfers property for .a consideration 
which is grossly inadequate, when his bargaining power is grievously 
impaired by reason of his own needs or desires, or by his own 
ignorance or infirmity, coupled with undue influences or pressures 
brought to bear on him by or for the benefit of the other.” 57 


This doctrine is distilled from five hitherto Separate categories: duress of 
goods; unconscionable transactions; undue influence; undue pressure; 
and maritime salvage. Disregarding the wide’ differences of situation 
which these five categories cover, the Master of the Rolls finds that they 
are united and identified ‘by the single principle of inequality of | 
bargaining power. 

A principle of this quality-is a subliminal evocation of the instinct for 
justice. Like the American doctrine of unconscionability, it is, at the 
least, “ an emotionally satisfying ‘incantation.’°’' But its superficial 
clarity and apparent precision are obfuscated by two undeveloped 
qualifications within Lord Denning’s judgment. First, the doctrine 
does not apply to those contracts which are the “ result of the ordinary 
interplay of forces,” even though they may appear unbalanced or unfair. 
Lord Denning gives two hypothetical examples of these one-sided but 

unimpeachable transactions. First is the poor, homeless person who 
“ agrees to pay a high rent to a landlord just to get a roof over his 
head.” Secondly, is the friend who guarantees a bank loan at high 
interest. No explanation is offered why the common law will not 
interfere in cases of this sort. The second inherent qualification obscures 
the scope of the doctrine still further. For, although Lord Denning 
identifies four elements in his compounded principle,®® it would seem 
on closer examination that only the third is a constant, and this simply 
delineates the general area of concern rather than separates those ` 
sorts of advantage which can be taken from those which cannot. In 
the cases chosen to exemplify the five categories, in post-Bundy 
applications of the new Babies and, indeed, in the Bundy judgment ` 





57 [1975] Q.B. 326, 339. 

58 Leff, 115 U.Pa.L.Rev. 485, 558. 

59 Lack of advice, disparity of consideration, exploitability, and pressure or influence. 

60 Clifford Davis Management v. W.E.A. Records [1975] 1 W.L.R. 61; Arrale v. 
Costain Civil Engineering Ltd. [1976] ‘1 Lloyd’s-Rep. 98; Coleman v. Myers [1977] 2 
N.Z.L.R. 225, 298; Royal Bank of Canada v. Hinds ( 1978) 88 D.L.R.3d 428; Mathew 
v. Bobbins, The Times, June 21, 1980. 
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itself," many instances appear in which relief is granted and yet at least 
one of the other three elements is not present. In fact, those cases in 
which all four are combined ‘appear to ‘be exceptional. The true 
parameters of Lord Denning’s doctrine are therefore far from clear. 

Is it in fact anything more than a slogan for unstructured distributive 
justice 2° The doctrine invites comparison between the particular 
situation and some benchmark or norm of “ common fairness ”®3; but 
the factors of comparison are not identified. However, by its title, from 
the examples, and especially, in the element of disparity of terms, the 
doctrine suggests itself as one of economic regulation. Through it 
contracts which proceed from ordinary market interraction can be 
distinguished from those which do not. The categories of undue 


- pressure fit uneasily into such a context, however. The norms against 


“a 


which the outcomes in such cases are tested differ markedly from those 
applicable in the other three situations. The predominant characteristic 
of undue influence is the abuse, or appearance of abuse, of confi- 
dentiality,®* and the jurisdiction to set aside advantages obtained in this 
way derives from the circumstance that society regards those relation- 
ships where confidentiality reposes as higher values. In these the element 
of disinterest or altruism inheres, and the self-interested standards of the 
market-place—albeit enlightened—are transcended. The connotations 
of bargaining seem inapposite here, and transactions will be set aside 
regardless of whether the benefited party has given value for money.®® 

The undue pressure cases (Williams v. Bayley? is the suggested 
example), closely approximate to the crime of blackmail, and represent 
the subversion or compromise of civic or moral duty for reasons of 
private advantage.®* Again, these are not matters to which bargaining or 
“a fair deal 8 seem relevant. Of the remaining three categories, the 
first, duress of goods, also does not seem simply to be an atypical 
market transaction. Here the advantaged party has created the need 
which he then exploits, by depriving the other side of his legitimate 
expectation that the goods will be restored to him when the contract 
price is paid. In addition, he is deprived of the alternative means of 
recovery through legal process. ”° 





81 Where Lord Denning points out that the presence of advice will not necessarily save 
a transaction. 

62 * Justice said Sir Wilfred, is the capacity for regarding each case as an entirely 
new problem.” Decline and Fall, Evelyn Waugh. 

63 [1975] Q.B. at pp. 336, 337. 

84 See per Sachs L.J. at [1975] Q.B. 341. 

85 See, e.g. per Morris L.J. in Tufton v. Sperni [1952] 2 T.L.R. at p. 533.0 

86 “ Even if the defendant could have shown that the price he gave was a fair one, this 
would not alter the case against him,” per Lord Chelmsford L.C. in Tate v. Williamson 
(1866) L.R. 2 Ch.App. at p. 66. This is not to say that the undue influence cases do not 
have a sound economic base: in order to make value-maximising decisions advice is often 
needed. That advice must be disinterested if the economic objective is to be obtained. 

67 (1866) L.R. 1 H.L. 200. 

88 See, e.g. (1866) L.R. 1 H.L. 200, 220. 

89 The contract in Williams v. Bayley would still have been invalid even if the father 
had suggested its terms, according to Lord Cranworth L.C. at p. 213. 

70 See, e.g. Astley v. Reynolds, 2 Strange 915. 
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The remaining two categories are certainly explicable in terms of 
simple market economics.” In the typical unconscionability case, an 
improvident ‘‘ expectant heir” borrows money on onerous terms, 
against the security of his expectations. In the typical salvage case, a 
high price is demanded for tendering assistance to the stricken ship. 
Unlike undue influence or undue pressure, transactions which fall within 
the unconscionability category will be saved by proof that a fair price was 
paid. But this category does not exist simply in order to protect certain 
privileged classes from the consequences of their own folly”? or from 
the demands of necessity." Bad bargains will be upset only where the 
exploited side has been deprived of a certain choice: to have his needs or 
desires fulfilled on terms which the market supplies.” 

That the courts are concerned to suppress the exploitation of mono- 
poly or oligopoly power appears most clearly in the salvage cases. In 
The Elfrida,”> for example, the justice or fairness of the price demanded 
by a salvor is measured against “ the value of the property at stake, 
the danger from which it is to be rescued, the risk to the salvors and the 
salving property, the time and labour probably necessary to effect the 
salvage, and the contingency of losing all in case of failure. . . Alea 

If Lord Denning’s five categories share a common theme it is that in 
each instance the exploited party has been deprived of a choice which 
the law deems it proper he should have. The doctrines of mistake and 
misrepresentation also share this theme, as does the doctrine of duress. 
However, this choice varies from situation to situation and cannot 
easily be generalised. In duress of goods the crucial factor is that the 
owner’s urgent need of his goods effectively prevents him from going to 
law for their recovery. In the unconscionable transaction, the profligate 
heir or ignorant landowner is prevented by his need,”’ ignorance’® or 
the other’s importunity” from going into the market, where better 
terms might be had. Undue influence, on the other hand, deprives the 
exploited party of that very counsel upon which he is entitled to rely in 
order to make his decisions. As the result of undue pressure, “ the power 
of considering whether he ought to do it or not, whether it is prudent 
to do it, is altogether taken away . . .’’8° Finally, in the salvage cases, 
the economic efficiency of a choice: which is not dictated by 
circumstances of urgent necessity becomes apparent. 

The doctrine of inequality of bargaining power does not assist us to 


a 


71 See, e.g. Atiyah, R.F.F.C., pp. 172, 173. 

72 See, e.g. Willis v. Jernegan 2 Atk. 251; Allcard v. Skinner (1887) 36 Ch.D. 145. 

73 See, e.g. Batty v. Lloyd 1 Vern 141. 

74 This theme is crucial and underlies all the cases. In this context see, e.g. Fry v. Lane 
(1888) 40 Ch.D. 312, 323, and, most recently, Lobb v. Total Oil (1983) 1 All E.R. 944, 
961-962. 

75 U.S. 187 (1898). 

76 Lord Diplock’s superficially similar test of fairness in Schroeder Music Publishing Co. 
y. Macauley [1974] 1 W.L.R. 1308 is question-begging—just what are the “‘ legitimate 
interests ’’ of each side? - 

77 See, e.g. Earl of Aylesford v. Morris (1873) L.R. 8 Ch.App. 484. 

78 See, e.g. Fry v. Lane, supra, note 74, cf. Harrison v. Guest (1860) 8 H.L.C. 481. 

79 See, e.g. Walters v. Morgan (1861) 3 De. G.F. & J. 718. 

80 See Williams v. Bayley, supra, note 77. 
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distinguish legitimate forms of advantage-taking from illegitimate. Its 
appearance of content is apochryphal, since only in some cases‘is advice 
relevant, only in some is the disparity of terms relevant, and only in some 
is the positive use of influence or pressure of any importance. An appeal 
to common justice carries the seductive implication that we all intuitively 
understand what it is. As a legal principle, however, an appeal to instinct 
is a poor substitute for the clear articulation of rational standards. 

The danger that such wide and imprecise principles can be a swift road 
to sloppy analysis, flaccid reasoning, and ultimately incorrect con- 
clusions, is perhaps most clearly demonstrated in Schroeder Music 
Publishing Co. v. Macauley,’® where the House of Lords applied a 
principle of inequality of bargaining power to a contract alleged to be in 
restraint of trade. The plaintiff was an unknown young songwriter, 
who contracted his exclusive services to the defendants for five years, 
with a provision for renewal for a further five years should he achieve a 
specified level of success. In return he was to receive a fairly generous 
royalty on all his published pieces. Having become highly successful 
during the first five years, the plaintiff now sought to be free of the 
agreement. The House of Lords (and, indeed, all the lower courts) 
obligingly set the contract aside: on the narrow ground that it was in 
restraint of trade, but also on the wider ground that its contents 
reflected a disproportionate inequality of bargaining power and was 
therefore unfair. 

The agreement was objectionable for two related reasons. First, it 
was in a non-negotiated standard form, presented on a take-it-or-leave- 
it basis. Such contracts are, according to Lord Diplock, “ the result of 
the concentration of particular kinds of business in relatively few 
hands.”81 These kinds of contract are not inherently wrongful, but are 
to be viewed with a jaundiced eye. Secondly, the actual agreement 
itself contained three damning terms. The defendants were given the 
right to assign the agreement in their discretion, the power to cancel 
it on one month’s notice, and an absolute freedom whether or not to 
publish any of the plaintiff’s works. The total effect is an unfair contract 
according to this test: “ Are the restrictions both reasonably necessar- 
for the protection of the legitimate interests of the promisee [the puby 
lishers] and commensurate with the benefits secured to the promisor 
under the contract?” Agreeing with the analysis of Lord Reid and 
offering no insights of his own, Lord Diplock concluded that these 
particular restrictions were unfair. Only Lords Reid and Diplock 
delivered a full judgment. 

In Lord Reid’s view the agreement is unfair, not because of any actual 
exploitation, or because the plaintiff is given substantially poorer terms 
than he might have obtained elsewhere, but because of the possibility 
that he might be exploited in the future. The assignment clause 
apparently exposes the plaintiff to oppression from some future 
assignee. We are not told why this might happen, or what evidence 


81 As to the accuracy of this observation when applied to the music-publishing business, 
e see Trebilcock (1976) U. Toronto L.J. 359. 
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Lord Reid. has for regarding it as a serious risk.8? The power to terminate 
is unfair because the plaintiff is not given the equivalent right. And, 
finally, the discretion to publish is bad because the defendants, for 
their own, again unspecified, purposes, might choose not to publish 
work of quality. © a : a 

Considered in the context of current trade practice, this contract was 
not unfair: it was commensurate with risks taken in contracting with an 
unknown in a highly competitive business.§* The suspect clauses are 
each regulators, of that risk. As Trebilcock convincingly demon- 
strates,®4 the Schroeder Company simply did not possess any substantial 
bargaining power, much less abuse it. The effect of the decision may 
therefore well be that fewer risks of this sort are taken, or that other 
terms of-the contract are adjusted to compensate the publishers in a 
different way. The danger of doctrines such as inequality of 
bargaining power, as utilised by the House of Lords in this case, is that 
they can sweep a court out of its depth very quickly. Certainly in 
Schroeder’s case the unavoidable conclusion is that the House did not 
give proper attention to the implications of its decision.*® . 

The doctrine of inequality of bargaining power is, of course, relatively 
new, and occasions for its use have been limited. Perhaps, given sufficient 
time, it will strengthen into a comprehensible instrument of institutional 
justice? American experience with the comparable doctrine of uncon- 
scionability suggests that a long and frustrating wait may be in 
prospect.87 While the principal draftsman of article 2-302, Karl 





82 The commercial purpose of this clause is to enable the publisher to sell the composer’s 
contract to a larger organisation, so liquidating an asset while at the same time placing the 
composer with a firm able to do more for him. It is a mutually beneficial provision. 

83 Compare the dissenting judgments in Re Ekins-Dell (supra, note 8) and Williams v. 
Walker-Thomas (supra, note 49) stressing the economic implications or commercial risks 
' involved in dealing with the supposedly disadvantaged party. 

84 See supra, note 81. With regard to the termination clause, the plaintiff would 
presumably wish to enjoy a commensurate right in two quite different situations. Either 
his works are not being published and he wishes to try elsewhere; or he is now so successful 
that he can negotiate a much better deal if free. But the first situation is the one in which the 
publishers are most likely to want to get rid of him. To give him a power of release in the 
second makes nonsense of their investment. 

85 Unlike Bundy, the Schroeder version of inequality of bargaining power attacks the 
standard market transaction, but without any proper examination of potential effects. 
These may be three. Either the music-publishing industry will accept lower profits, and soa 
genuine redistributive effect will have been achieved. Or the industry will restructure its 
standard form so as to compensate for the loss, as; for instance, by reducing the royalty. 
Or fewer deals with unknowns will be offered. (The judgment may also, of course, simply 
be ignored.) See Trebilcock & Dewees, The Economic Approach to Law (eds. Burrows & 
Veljanowski), pp. 102-104. 

88 Cf. U.C.C. 2-302, which requires a court to set each case in its appropriate commercial 
context. As a result a disproportionate number of unconscionability cases are remitted 
for further facts. In Schroeder Lord Reid made do with ‘“‘ common knowledge,” in the 
absence of actual evidence. — l . 

87 Compare the evolution of the doctrine of promissory estoppel. In 1972 Lord Hailsham 
looked forward to the time when the doctrine would be reduced to a coherent body: see 
Woodhouse A.C. Israel Cocoa Ltd. v. Nigerian Produce Marketing Co. Ltd. [1972] A.C. 741, 
758. The latest cases, however, demonstrate a trend towards further generality, turning 
ultimately upon the “ unconscionability ” of the representor’s behaviour. See, per Oliver J. 
in Taylor Fashions v. Liverpool Victoria Trustees Co. [1981] 1 All-E.R. 897; Goff J. in 


Amalgamated Investment Ltd.v. Texas Commerce Ltd. [1981] 1 All E.R. 923; and Webster J. . 


in Pacol Ltd. v. Trade Lines Ltd, The Times, February 8, 1982. _ 
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Llewellyn, seems to have had a fairly clear and simple view of its 
scope, °° subsequent commentators and courts have been quite unable to 
agree upon its proper potential.®® This confusion of views has led one 
critic to conclude that 2-302 is no more than “ an emotionally satisfying 
incantation,” devoid of real content and a licence for courts to decide 
cases by instinct alone.® 

Other observers have taken the opposing position, that unconscion- 
ability is quite properly left undefined.” This approach has, in its turn, 
been traversed.* In Kugler v. Romain®® Francis J., author of the seminal 
opinion in Henningsen v. Bloomfield Motors,®4 attempted to achieve 
some harmony. Conceding the force of Leff’s latest criticism, he 
explained that, while unconscionability is at present “ an amorphous 
concept designed to establish a broad business ethic,” it would in time 
gain content through litigation, so that eventually “a substantial 
measure of predictability will be achieved ” and unreasonable abuses of 
bargaining power identified. Thereafter unconscionability would 
hover over the operations of marketeers, as a general Damoclean 
restraint to future abuse. 

At the end of the day—or however long it takes to reach this ideal 
situation—it may make little difference whether it is achieved by novel 
means or not. Proponents of the wider doctrine seem to picture uncon- 
scionability as if it were a circle enclosing a presently blank plane. In 
time, through litigation, the plane will take on the different shades of 
the various developing controls. Eventually the pattern will be full and 
(reasonably) clear. Such a position can be obtained by developing the 
potential within existing principles, however. The alternative methods, 
which offer novelty at the cost of predictability, in my opinion, come at 
too high a price. 

A final illustration and summary of these propositions is provided by 
the doctrine of common mistake and its two principal formulations: 
the common law rule in Bell v. Lever Bros.” and the equitable extension 
or gloss in Solle v. Butcher.” Both cases concern the effect on a contract 
of a mistake of quality. Bell establishes that the effect, if any, is to make 
the contract void ab initio. Solle says that, even if the contract is fully 
valid under Bell, it might yet be set aside in equity on such terms as the 
court thinks fit. 

One interpretation of Bell is summarised in the judgment of Lord 
Lane C.J. in Dip Kaur v. Chief Constable for Hampshire.” This asserts 
quite simply that a mistake of quality can never make a contract void 





88 See The Common Law Tradition, pp. 369-371. 6 

89 The literature, and the litigation, are extensive. Vol. 31 of the University of Pittsburg 
Law Review contains a useful cross-section, and many further references. 

90 Leff, 115 U.Pa.L.R. 485, 527. 

81 e.g. Murray, 31 U.Pitt.L.R. 1. 

92 Leff, 31 U.Pitt.L.R. 349. 

93 279 A.2d 640. 

94 75 A.L.R. 2d 1. 

95 [1932] A.C. 161. 

38 11950] 1 K.B. 671. 

97 [1981] 2 All E.R. 430. 
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at common law. Another familiar, but equally erroneous view is typified 
by the judgment of Goff J. ‘in Grist' v; Bailey.°® According to this, a 
mistake’ of quality is relevant’ only if it is of really considerable pro- 
portions. Taking Bell itself as the yardstick, one is then led to the con- 
clusion that, since the mistake in that case was not sufficiently large 
(nor the mistakes in Lord. Atkin’s hypothetical examples, including 
the modern copy thought to be an old master), it becomes difficult to 
postulate any mistake of quality sufficiently grave to invoke the common 
law rule. Hence the need for an equitable extension, for, once more, it is 
obviously unfair to overlook such mistakes altogether. Indeed, Lord 
Atkin himself suggested as much in Bell v. Lever Bros. 

This extension is unnecessary. Like’ the earlier examples, it is the 
product of a misunderstanding of existing principles and of a court’s 
proper function in deciding contract cases: Far from being unjust, 
Bell v. Lever Bros. is a paradigm of creative judicial orthodoxy. It is a 
principle of almost mathematical purity. It proceeds in four stages, three 
of which are sufficiently flexible to accommodate the demands of 
fairness in the individual case. First, one must identify the subject- 
matter of the contract. Next, subtract from this the tendered per- 
formance. Then, determine whether. the: difference—the missing or 
diminished quality—is sufficiently important. And, finally, decide 
whether either party promised that this quality would be provided. If 
an important quality is absent but neither side accepted the risk of this 
occurrence, then the supposed contract is void for mistake. This process 
is exactly congruent with that applied in the frustration case of Krell v. 
Henry’ and allows the court to decide in each situation who is the better 
risk-bearer. - 

Solle v. Butcher is a freak case and has generated a freak principle. 
The facts are atypical, because the failure of the common assumption 
(that the flat being let was not rent-controlled) did not prevent the 
parties from achieving their- common object, which was to let that 
particular flat at an agreed rent. It simply meant that they' had gone 
about it the wrong way: they should. have followed the statutory 
procedure for assessing the rent. The result would have. been exactly 
the same. In the normal mistakes case, the failure of the common 
assumption means that the thing cannot be done at all. The temptation 
to avoid the all-or-nothing result of the common law and give the 
parties what they had once both wanted was clearly irresistible. The 
alternative solutions of Bell v. Lever Bros. seem equally unfair: either to 
evict the tenant because the contract is void, or allow him to remain at 
the reduced Statutory rent for a further five years because of some 
procedural oversight. But in seeking to resolve this dilemma the court 
fails to perceive the double injustice of its solution. As a principle of law 
the rule in Solle v. Butcher is woefully vague; and as a resolution of the 
case itself forces together former friends and partners who now 
a i 

®8 [1967] Ch. 532. . . 


89 [1932] A.C. 161, 224; he may have been speaking ironically. 
1 [1903] 2 K.B. 740. 


618 THE MODERN LAW REVIEW [Vol. 46 


apparently dislike each other sufficiently to take a case to the Court of 
Appeal. It is, at the least, ironic that when, six months after Solle, 
Denning L.J. tried to work a similar metamorphosis upon the doctrine 
of frustration in the British Movietone News case,? he was quickly set 
right by the House of Lords. Solle v. Butcher was never appealed. 

The validity of unconscionability, inequality of bargaining power and 
related equitable doctrines of more or less specificity is based upon the 
single proposition that traditional methods of adjudication, when 
applied to issues of fairness, are essentially dishonest. Given the 
obsolescent philosophical postulates from which they emanate, they 
must inevitably cause judges to dissemble the true reason for decision. 
The reciprocal of this proposition, is that only a full break from these 
traditional methods can restore judicial integrity and re-establish 
sound doctrine. If ‘the price of this achievement is a period of 
uncertainty, then it must be paid. 

I doubt the wisdom and the necessity of these assumptions. Justice or 
fairness, though self-evident influences in the formulation and appli- 
cation of contractual principles, are not in themselves instruments of 
contract law. Nor can they be converted into doctrine under any 
synonym. They are, rather, descriptions of the way in which lawyers 
handle the instruments of the law. There is a danger that, once seen as 
ends in themselves, judges will begin to make choices which they are 
ill-equipped to make. There is a danger that, though they know the 
word to start the sorcerer’s broom, they will be unable to control it, 
or to estimate just how clean a sweep it will eventually make. 


DAVID TIPLADY* 


2 [1952] A.C. 166, overruling [1951] 1 K.B. 190. 
3 Cf. Epstein [1975] Journal of Law & Economics 293 
* Lecturer in Law, University of Nottingham. 
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Vol. 46 Modern Law Review, p. 401. Insert at the end of line 7: 


“*,. validity." Luther v. Sagor, it will be observed, recognised the 
validity of...” 


LEGISLATION 


THE SUPPLY OF GOODS AND 
SERVICES AcT 1982 


(1) Introduction 


Trus Act received the Royal Assent on July 13, 1982.1 Part I reproduces 
clauses 1 to 11 of the draft Supply of Goods (Implied Terms) Bill, 
appended to the Law Commission’s Report No. 95.? The result is that 
terms equivalent to those implied by statute into contracts of sale and 
hire-purchase are now implied by statute into other contracts for the 
transfer of property in goods (such as contracts for work and materials 
and contracts of exchange) and, with some variations, into contracts 
of hire. A further clause in the draft Bill, designed to project the statutory 
resemblance between sale and other property-transferring transactions 
into the realm of exclusion clauses and thus to reduce the differences 
between sections 6 and 7 of the Unfair Contract Terms: Act 1977, is 
likewise reproduced in the 1982 Act.® The new Act goes further than the 
draft Bill, however, by implying certain obligations into contracts for 
the supply of services, irrespective of whether those contracts 
additionally involve the supply of goods. The stimulus for this Part of 
the Act (Part II) came from a report of the National Consumer Council 
in 1981.4 Unfortunately, the authors of this report were reluctant to 
recommend an extensive statutory prescription of the supplier’s 
obligations concerning quality of workmanship without more detailed 
research into the position at common law than circumstances allowed. 
They also appear to have believed that to imply by statute certain strict 
liability undertakings on the part of the supplier would exceed the 
avowed purpose of the Act as a purely codifying statute.’ Part II of the 
Act therefore contents itself with implying obligations on the part of 
the supplier who acts in the course of a business that he will perform the 
service with reasonable care and skill and will do so within a reasonable 
time, and an obligation on the part of the acquirer of the service that 
he will pay a reasonable charge. Of course, the last two of these implied 
terms take effect only in the absence of any specific or inferrable agree- 
ment between the parties. This Part of the Act seems especially dis- 
appointing. Coupled with the draftsman’s general failure to examine 


and specify with sufficient accuracy the range of transactions to which 
a 

1 For commencement dates see s. 20 (3) (for Pt. I and parts of ss. 18 and 19); the 
remainder came into force on July 4, 1983; see S.I. 1982 No. 1770. For transitional 
provisions, see s. 20 (2) and (5) and the Schedule to the Act. The final enactment (like 
the Law Commission’s draft Bill) applies only to England and Northern Ireland and does 
not affect Scottish law at all, though the Bill in its early stages did. 

2 Implied Terms in Contracts for the Supply of Goods (1979); noted (1980) 43 M.L.R. 193. 

3 Cl, 12 (3), becomes s.. 17 (2); see infra, 630. 

4 Service Please. Services and the Law: a consumer view (October 1981). 

5 N.C.C. report, p. 25. This belief is clearly not correct: see, e.g. G. K. Serigraphic Ltd. v. 
Dispro Ltd. (1980) C.A. unreported, December 15. 
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the Act is to apply, Part II has contributed to a rather platitudinous 
statute of uneven impact and value. 


(2) Contracts for the Supply of Goods 


The Act divides such contracts into two categories: contracts for the 
transfer of goods (which are governed by ss. 1 to 5) and contracts 
for the hire of goods (which are governed by ss. 6 to 10). 


Contracts for the Transfer of Goods 


Such a contract is defined by section | (1) as one “ under which one 
person transfers or agrees to transfer to another the property in goods, 
other than an excepted contract.” Excepted contracts are sale and hire- 
purchase; contracts whereby the property in goods is (or is to be) 
transferred in exchange for trading stamps on their redemption; any 
transfer or agreement to transfer which is made by deed and for which 
there is no consideration other than the presumed consideration 
imported by the deed; and contracts intended to operate by way of 
mortgage, pledge, charge or other security.* The character of a contract 
as one for the transfer of goods is not affected by the fact that services 
may also be supplied under it; and a contract may possess that character 
whether the consumer’s consideration is of a pecuniary or of some 
other nature (such as goods, service or land).’ 

The terms implied into such contracts are, for all practical purposes, a 
mirror-image of the corresponding terms in contracts of sale. The 
conditions as to reasonable fitness and merchantable quality can be 
displaced in equivalent circumstances to those which would displace 
them from contracts of sale®; the implied condition as to conformity 
with description is, like its counterpart within the 1979 Act, expressed 
to apply notwithstanding the fact that, being exposed for supply, the 
goods are selected by the transferee®; and sections 2 (3) to 2 (5) of the 
Act confer the same power to transfer a limited title to goods as section 
12 of the 1979 Act recognises in the seller. Other features of the 1979 
legislation are likewise faithfully adopted, although there is a greater use 
of subsections in the 1982 Act and a consequent elongation of 
provisions. It follows, of course, that many of the legislative defects of 
the law of sale are multiplied by the new legislation. This gives the Act a 
rather temporary or makeshift appearance and a built-in necessity for 
review. . 

Sections 1 to 5 affect many different transactions, ranging from 
contracts of work and materials!® and exchange to the numerous 
innominate contracts whereunder a party transfers (or agrees to transfer) 


8 5, 1 (2) (a)e). Quaere whether this last excludes, for instance, the supply of goods for 
a non-monetary consideration, subject to a reservation of title clause. Such a supply of 
goods for a money price would presumably constitute a sale and therefore be excepted 
by S 1 (2) (a). Cf. T. B. Smith, Property Problems in Sale, Chap. 5. 
13 


S. : 
8 s. 4 (26), (9). ? 5.3 (4). 
0 Building contracts are, of course, a particularly important area of application. 
The Law Commission (No. 95, paras. 63-65) concluded that there should be no special 
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his property in goods to another. An obvious example of this residual 
category is the supply of “ free gifts ’ ‘or “ bargain offers ” which are 
obtainable by some prescribed act on the part of the prospective 
transferee, such as the despatch of a coupon or label or the éntry into 
an associated contract with the supplier or a trading acquiantance.! 
The Act may also apply to goods which are, according to usual practice, 
supplied as an adjunct to services and abandoned when those services 
_ are completed: for example, the provision of tea chests by a removal 
company.” But its application to other title-transferring transactions 
may not have been so clearly envisaged and.may occasion surprise to 
trading organisations. Some, it is true, may be an acceptable subject- 
matter for sections:1 to 5: for example, the award of prizes in com- 
petitions; the supply of products to agents or canvassers in return for 
(or for use in) services which they perform for the supplier; the pro- 
vision of “ free’? meals to employees as part of their contract of 
employment; the use by a hotel guest or perhaps by a tenant of con- 
sumable goods supplied on the premises, for which no independent 
consideration is required; the supply of a replacement chattel by a 
trader to a customer. who is dissatisfied with the goods already supplied 
to him (where the buyer’s consideration is presumably, at least in part, 
his forbearance from taking legal action under the original, com- 
promised contract); and the collateral contract between the dealer and 
the debtor under a hire-purchase agreement, where the . debtor’s 
consideration is his entry into the hite-purchase agreement with a 
distinct party, the finance house.!3 The prospect of exposing other 
transactions to sections 1 to 5 is more alarming: for example, the 
transfer by an employer-corporation of its property in a company car to 
an.employee as part of a dismissal or redundancy settlement; the 





exemption from the Act for the construction industry. The argument had been raised that, 
in a normal case, it will be the employer (client) or his engineer who selects the materials ` 
used by the contractor, and not the contractor himself; and accordingly that no responsi- 
bility should rest upon the contractor if the materials prove defective. This argument was 
rejected on the grounds that (a) the contractor will often, in the event of personal liability, 
have a similar remedy against his own supplier (as well, perhaps, as a remedy against a 
manufacturer for negligence: cf. Lambert v. Lewis [1981] 1 All E.R. 1185; Junior Books Ltd. 
v. Veitchi Co. Ltd. [1982] 3 W.L.R. 477); (b) the circumstances described will often 
displace the implied terms as to merchantability and fitness from the “ work and materials ”’ 
contract anyway. This may well be true of the Jatter term, but not of the former. A com- 
parison of s. 4 (2) of the 1982 Act and Gloucestershire County Council v. Richardson 
[1969] 1 A.C. 480, for example, suggests that at least one principle which permitted an . 
escape from the implied term of merchantable quality at common law has been excised 
(and the contractor’s liability correspondingly widened) by the Act. 

11 See Law Com. No. 95, paras. 28, 30-32 and cf. Esso Petroleum Co. Lid. v. 
Commissioners of Customs and Excise [1976] 1 W.L.R. 1; Fillmore’s Valley Nurseries Ltd. v. 
North American Cyanamid Ltd. (1958) 14 D.L.R. (2d) 297; Delaney v. Towmoter Corporation 
339 F 2d. 4 (2d Circ.) (1964); Waddams, Product Liability, pp. 22-23, 88-89. 

12 Sed quaere: must there be a contractual right to the transfer in the transferee? 
Possibly the question may be answered ‘by holding that the abandonment of property is 
not a transfer to him. or i í 

13 Tentatively recognised by McNair J. in Anrdews v. Hopkinson [1957] 1 Q.B. 229 as 
capable of generating similar implied terms to those in the Sale of Goods Act. The appli- 
cation of the 1982 Act to such a contract, whéreby property is transferred to the transferee 
via a third (and independently-contracting) party, seems probable but: somewhat 


problematic. f 


r 
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consensual retransmission of property in goods from a buyer to his 
seller as part of the settlement of a dispute relating to those goods; even 
` (on an admittedly remoter plane) the bequest of chattels pursuant to'a 
contract for mutual wills. In such a context one may feel misgivings as 
to whether the central definition is not too loosely drawn. 

This apparent elasticity is the more curious in view of the fact that 
certain aspects of the supply of’goods do not appear to enjoy the benefit 
of sections 2 to 5 because the contract involves no passing of property. 
An example is the use of materials which are consumed in the course of 
their application by the supplier, such as dyes, lotions, solvents and 
shampoos. It seems that the consumer cannot be a transferee within 
section 1 (1) because there can be no property in goods which are 
dissipated.!4 Although terms similar to those in section 4 of the 1982 
Act seem impliable in such a case at common law,” the lack of statutory 
treatment is regrettable, especially since there is no statutory formulation 
of the implied terms governing quality of services beyond the anaemic 
obligation of reasonable care and skill in section 13. The silence of the 
statute on these points shows the peril of segregating provisions upon 
the quality of goods and services!® and consigns contracts like that in 
Ingham v. Emes1" to the very state of uncertainty and inferiority which, 
in comparable areas, the Act is concerned to relieve. Another potential 
difficulty arises from the supply of raw materials (for example, in the 
construction industry) under a Romalpa clause. It may be hard to 
classify this as a contract for the transfer of goods within section 1 (1), 
or indeed as a sale within the 1979 Act,!8 when title is expressed not to 
pass to the acquirer till “ payment ” and before that time the materials, 
having already been used and incorporated, have lost their identity as 
“ goods.” Where, then, should the acquirer look for his remedy when 
the materials prove defective? 

Another area in which the 1982 Act seems to operate capriciously is 
the category of goods “supplied under ” a contract of transfer, in 
situations comparable to that in Geddling v. Marsh.” For no apparent 
reason, some sections seem to apply to such goods while others do 
not.22 No doubt this follows from a faithful imitation of the Sale of 
Goods Act; but it could have been cured without much trouble and its 
perpetuation accords with the rather pedestrian tenor of the 1982 
legislation. 

Finally, it must be noted that the parallel with sales is not complete. 
Certain aspects of liability under sections 2 to 5 are left unclear and 
may rely heavily upon judicial invention. The source of the problem lies 
in the fact that the draftsman of the 1982 Act, while content to borrow 





14 Cf. Borden(U.K.) Ltd. v. Scottish Timber Products Ltd. [1979] 3 AIl E.R. 961. 
Ingham v. Emes [1955] 2 Q.B. 366. 

18 Cf Law Com. No. 95 (1979), paras. 61-63. ` 

17 [1955] 2 Q.B. 366; see also Parker v. Oloxo Ltd. [1937] 2 All E.R. 524; (1980) 43 
M.L.R. 193, 197. 

18 Clearly the contract would be the latter, if anything, if the acquirer’s consideration 
were pecuniary, and the former if it were not. 

19 [1920] 1 K.B. 668. 

20 e.g. s. 4 (1}+(5) do, ss. 2 (1), (2), 3, 5 do not. 
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extensively from sections 12 to 15 of the Sale.of Goods Act 1979, 
appears to have overlooked the possibility that.other provisions in the, 
latter Act might be equally relevant in determining the parties’ remedies. 
Thus, because there are no sections in the 1982 Act equivalent to 
sections 11 (4) and 35 of the 1979 Acct, it is unclear when (if at all) the 
conditions specified in Part I become converted ‘to warranties. It is true 
that the word “‘ condition ” is used in the 1982 Act in an intentionally 
neutral sense and that there is no provision (again unlike the Sale of 
Goods Act) which specifically-prescribes a right of rejection as the 
remedy for breach of condition under, the later statute.*! Further, a 
court may well imply a conversion equivalent to section 11 (4) at 
common law if the conditions articulated in the 1982 Act are held to 
possess the same remedial character as those in the 1979 Act. There 
remains a possibility that the character of a term as a condition may 
survive for longer under a contract for the transfer of goods than under 
one of sale. The disparity 1s hard to justify and no fortuitous alleviation 
of the problem of durability seems adequate: compensation for it. 
Further, there is nothing inthe 1982 Act to indicate when property will 
normally pass under ‘a contract for the transfer of goods. A court will, 
no doubt, be tempted to follow sections 16 to 18 of the Sale of Goods 
Act and to recognise that property in specific goods will prima facie 
pass when the contract is made (although a Scottish court has refused 
to adopt the analogy of the Sale of Goods Act in a case of exchange). 
The question is important to the effect of the 1982 Act, because the 
time at which property passes appears to mark the time at which the 
goods must satisfy the statutory obligations. Suppose, for example, that 
an exchanger of goods discovers one day after he concludes the contract 
of exchange but one week before the date appointed for delivery that 
the goods which he contracted to acquire are unmerchantable; or that 
the goods were merchantable at the time of contracting but have ceased 
to be so when delivered. It should not have been difficult for the 
draftsman of the Act to address himself effectively to such questions. 

Despite these criticisms, sections 1 to 5 constitute a valuable reform. 
They answer Lord Upjohn’s observation in Young & Marten Ltd. v. 
McManus Childs Lid.** that “ it would be most unsatisfactory, illogical 
and ...asevere blow to any idea of a coherent system of common law ”’ 
to differentiate among the terms implied into.the various contracts for 
the transmission of title to goods; and the clarity which they afford to 
orthodox supply transactions is unquestionably beneficial. 


co (3) Contracts of Hire? 


These are governed by sections 6 to 10 of the Act. As with the transfer of 
property in goods, the Act implies strict obligations that the goods be 
reasonably fit for their purpose, are’ of merchantable quality, and that 


21 5, 11 (3); and see s. 53 (1). See Law Com. No. 95 (1979), paras. 20-25. The entire 
question of contractual remedies is to be considered later by the Commission. 
2 Widenmeyer v. Burn, Stewart & Co. 1967 S.C. 85; Smith, op. supra cit. note 6, 
pp. 25-26. . . #3 [1969]. 1 A.C. 454, 473. 
24 See generally Palmer [1983] Lloyd’s C. & M.L. ae Goithcoming). 
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they conform with any relevant description or sample.” Again, the 
terms are characterised as conditions and the manner of their enactment 
closely follows the prototype in the Sale of Goods Act 1979. Reform of 
this kind was particularly necessary in cases of hire because at common 
law such contracts were subject to a bewildering range of authority 
which left not only the number and status of obligations implied in the 
consumer’s favour uncertain but suggested that in the case of one of 
those obligations at least (the implied term as to reasonable fitness), 
liability was less than strict and depended upon some personal or 
imputable want of care or skill on the lessor. The Act has therefore 
restored not only clarity but comparability of treatment to this aspect 
of the supply of goods.*6 

In one respect, however, the correspondence with sections 12 to 15 of 
the Sale of Goods Act 1979 and sections 2 to 5 of the Supply of Goods 
and Services Act 1982 remains deliberately incomplete. The provisions 
which deal with the hirer’s security of title and possession are markedly 
inferior to those which govern transactions where property passes. First, 
although-section 7 (1) of the 1982 Act implies a condition that the bailor 
has the right to transfer possession of the goods by way of hire for the 
period of the bailment (or will have that right when the bailment 
occurs, in the case of an agreement to bail) it remains open to the bailor 
under section 7 of the Unfair Contract Terms Act 1977 (as amended) to 
exclude liability for breach of this condition, even in the case of a 
consumer hiring, provided that he can demonstrate that the exclusion 
clause satisfies the statutory requirement of reasonableness.®? Such an 
exclusion is not now possible, by virtue of section 17 (2) of the 1982 
Act,28 in relation to the equivalent term as to title implied into contracts 
for the transfer of goods by section 2 of the Act. Provided the transferor’s 
liability is a business liability,” he is forbidden outright to exclude 
liability under section 2, whether the transferee contracts as a consumer 
or is a business acquirer. The same differentiation against hirers 
applies to the implied assurance of quiet possession imported into 
contracts of hire by section 7 (2) of the 1982 Act, which is the only 
additional obligation implied by section 7: here again, the lessor can in 
theory exclude liability for breach of the term®; the transferor in 
equivalent circumstances cannot." The second point of inferiority 
concerns the lack of any statutory term specifically implied into contracts 


25 5,9 (the definition of merchantable quality is the same mutatis mutandis as in ss. 4 (9)), 
8 and 10. 

28 The same apparent inconsistency exists with regard to goods supplied under the 
principal transaction as was mentioned in the case of contracts of transfer, supra. Consider, 
for example, a replacement part added to a leased chattel during the period of the lease, in 
pursuance of a repair obligation undertaken by the lessor. Presumably the part is to be 
returned with the main chattel to the lessor when the lease ends, so ss. 1 to 5 are inapplicable. 
S. 9 seems to offer the lessee a remedy but the position with regard to ss.7, 8 and 10 is more 
doubtful. Cf. infra, note 39. 

27 Unfair Contract Terms Act 1977, s. 7 (4), as amended by the Supply of Goods and 
Services Act 1982, s. 17 (3). 

28 Which adds a new section, s. 7 (3A), to the Unfair Contract Terms Act 1977. 

29 Unfair Contract Terms Act, s. 1 (3); cf. s. 6 (4). 

30 Ibid. s. 7 (4) (provided clause is reasonable). 

31 Ibid. s. 7 (3A) (unless his liability is non-business liability : see s. 1 (3)). 
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of hire that the goods are free from any charge or incumbrance not 
disclosed or known to the: hirer (i.e. a statutory equivalent to s. 2 
(2) (a) of the 1982 Act or s. 12 (2) (a) of the Sale of Goods Act 
1979). This, again, was an intentional omission, the Law Commission 
believing that the hirer’s protection was adequately safeguarded without 
such a term and that it could undesirably impede the legitimate financing 
arrangements of the lessor.** The presence of an undisclosed charge or 
incumbrance, however, could severely reduce the value of the goods to 
the hirer even in cases where no incursion upon his quiet possession is 
immediately threatened as.a result of it; for example, in a case where a 
commercial lessee is prevented from effectively exercising a contractual 
power to sub-lease because of the discovery (after his conclusion of the 
head lease) of a charge or incumbrance which might subsequently 
disrupt the ‘security of possession of the prospective sub-lessee.® 
The third point of differentiation arises from the absence in section 7 of 
any specific provision allowing for a limited right to bail the goods.34 No 
doubt it was considered that such a right was adequately conferred by 
the continued liberty of the lessor to exclude the obligations in section 7 
by means of a reasonable exculpatory clause. It. is suggested, however, 
that a stricter replication of section 12 of the 1979 Act would have 
proved both simpler and, in the long run, preferable. 

It is to be noted that, by section 7 (3) of the Act, the lessor is not 
precluded by sections 7 (1) or 7 (2) from repossessing the- goods under 
an express or implied term of the contract. This. is a necessary reser- 
vation, but two points should be observed. First, the term specified in 
section 7 (3) must presumably be legally enforceable; thus, for instance, 
a repossession contrary to the transactional provisions of the Consumer 
Credit Act 1974 would constitute a breach of section 7 (2), however 
clearly such a repossession was warranted by the terms of the hiring 
itself. Secondly, there is always the possibility. that the hirer may claim 
equitable relief from forfeiture.** Does the availability of such relief 
likewise displace section 7 (3) and thus remove the lessor’s impunity in 
recovering the goods under a term of the contract of hire? 

A broad definition of contracts of hire is given by section 6 of the Act. 
This excludes hire-purchase% or bailments on the redemption of 
trading stamps but not (perhaps inconveniently) any form of sale, even a 
conditional sale such as may arise under a-title-retention clause. The 
section further provides that the nature of the hirer’s consideration is 
immaterial to the character of the contract as one of hire, and that a 

‘32 Law Com. No. 95, para. 83. 

33 Quaere whether a warranty as to freedom from incumbrance might be implied at 
common law via s. 11 (3), which states that nothing in the preceding provisions of the Act 
prejudices any other enactment or any rule of law whereby any condition or warranty 
(other than one relating to quality or fitness) is to be implied into a contract for the transfer 
of goods or a contract for the hire of goods. It is a fine point whether the parenthesised 
words encompass “‘ freedom from encumbrance.” 

34 Cf. s. 12 (3) to (5) (contracts for transfer of property). 


35 But cf. Scandinavian Trading Tanker Co. v. Flota Petrolera Ecuatoriana [1983] 2 
All E.R. 763 H.L. 


36 Hire-purchase here does not include conditional sale: S.G.S.A. 1982, s. 18, referring 
to the Consumer Credit Act 1974, s. 189 (1). . 
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contract is not prevented from being a contract of hire merely because 
Services are also to be provided under it. The result could again be the 
inclusion within sections 6 to 10 of a much wider circle of transactions 
than the draftsman intended. Some of the peripheral. transactions have 
already been listed in an earlier note on the Law Commission’s draft 
_ Bill.?” The list includes the bailment of furniture or appliances under a 
lease of furnished premises, consumer loans and the bailment of goods 
on approval, the temporary supply of equipment under building 
contracts, the conditional sale (at least during the period prior to the 
passing of property) and the bailment of credit cards and other docu- 
ments designed to confer access to facilities. The potential application 
of the Act to these and similar transactions suggests some surprising 
and, perhaps, highly awkward results. #8 

A few further problems are suggested. First, there is Australian 
authority that the obligation of reasonable fitness in contracts ‘of hire 
may be a continuing one, requiring that the goods remain fit during the 
period of hire. No trace of such a term as to durability appears in the 
language of the 1982 Act and it is fairly clear that the Law Commission 
was unaware of the possibility of its existence.*° It is submitted, how- 
ever, that if such a term be considered legitimate under English common 
law it should survive the enactment of the 1982 Act notwithstanding 
the presence of section 9 (1), which provides that with the exception of 
the statutory terms concerning reasonable fitness, merchantable 
quality and correspondence with sample “ there is no implied condition 
or warranty about the quality or fitness for any particular purpose of 
goods bailed under a contract for the hire of goods.’’*! It is further 
submitted that section 9 (1) should not be regarded as abolishing the 
term acknowledged by Denning L.J. in Karsales (Harrow) Ltd. ~v. 
Wallis that the goods should at the time of the bailment be in 
substantially the same condition as that in which the hirer saw them 
during any prior inspection. 

If the foregoing suggests an aspect of contracts of hire in which the 
acquirer’s rights are superior to those under a contract of sale, the 
absence of any provision equivalent to section 11 (4) of the 1979 Act 
suggests another. At first sight, it would seem to follow that the 
hirer can reject the goods at any time for breach of one of the statutory 
conditions, notwithstanding the occurrence of conduct on his part which 
might (in a case of sale) indicate acceptance. A court which wished to 
avoid this result might pray in aid the absence of any statutory definition 
in the 1982 Act of the remedial effects of a breach of condition (a 





37 (1980) 43 M.L.R. 193. 

38 Including the possibility that the “ statutory restraint upon exclusion ”’ is “ broader 
than the statutorily entrenched terms themselves ” ibid. at p. 201. 

' 39 4. S, James Pty. Ltd. v. Duncan [1970] V.R. 705, 717, per McInerney J. 

40 Cf. Law Com. No. 95 (1979), paras. 101-109. Cf. Lambert v. Lewis [1981] 1 ALE.R. 
1185, 1191, per Lord Diplock. 

41 An equivalent prohibition in s. 14 (1) of the Sale of Goods Act 1979 did not inhibit 
the suggestion by Lord Diplock in Lambert v. Lewis (supra) that that section might 
impose some obligation of continuing quality. 

42 [1956] 2 All E.R. 866, 868. 
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deliberate omission), or might imply a conversion equivalent to section 


11 (4) in cases of sale, or might, perhaps more realistically, conclude 
that the hirer had affirmed.4? It is nevertheless most unsatisfactory that 
` the rights of the parties to contracts of hire should, both here and in 
other areas, be left so obscure. 

The Law: Commission had rejected representations that specialist 
treatment might be accorded to the finance-leasing industry and the 
1982 Act similarly confers no exemption on finance-leasing. To an 
extent, it is probably true that the ultimate lessee is adequately protected, 
both by the terms in his leasing (or. sub-leasing) contract and by the 
recently-enhanced possibility of an action in negligence for economic 
loss against the original supplier with whom he enjoys no contract.‘ 
The possible contraction of the immunity acknowledged in the 
Gloucestershire* case, however, in the light of the new section 9 (2) of 
the 1982 Act, suggests that the lessor who has bought the goods at the 
selection of his lessee from an original supplier could find himself 
subjected to a heavier liability than at common law, and one which he 
may be hard put to recover from that original supplier himself. Further, 
there is little doubt that the lessee in cases of this nature suffers from the 
absence of a contract with the party upon whose advice and expertise 
he may exclusively rely. 


(4) Contracts for Services* 


The three terms implied by sections 13, 14 and 15 are of unspecified 
contractual status.4” It may be that they would have benefited from 
maturer reflection. The phraseology of the first of them, at least, suggests 
a curious amalgam of truism and unsuspected innovation. 

The central notion of the “‘ contract for the supply of a service ” is 
defined in section 12 as “a contract under which a person (‘the 
supplier ’) agrees to carry out a service.” The range of activity covered 
by this phrase is clearly very wide. Contracts of service and contracts of 


apprenticeship ‘are excepted by section 12 (2) and other contracts may ` 


be exempted by Order of the Secretary of State. Orders have already 
been made in favour of advocates and company directors*® but 
curiously, as one commentator points out,*® there is no comparable 
exemption for contractually-appointed arbitrators. A contract Is not 
prevented from falling within the statutory definition merely because 
goods are transferred or hired (or are agreed to be transferred or hired) 


43 Arrow Transfer Co. Ltd. v. Fleetwood Logging Co. Ltd. (1961) 30 D.L.R. (2d) 631. 
44 Junior Books Ltd. v. Veitchi Co. Ltd. [1982] 3 W.L.R. 477; see Palmer and Murdoch 
(1983) 46 M.L.R. %13, 217. 
5 Gloucestershire County. Council v. Richardson [1969] 1 A.C. 480; note 18 supra. 
a6 Murdoch [1983] Lloyd’s C. & M.L 
7 The customer’s remedy will therefore normally depend on the effect of the supplier’ S 
breach: Hong Kong'Fir Co. Ltd. v. Kawasaki Kisen Kaisha [1962] 2 Q.B. 26. But in a 
commercial contract it is possible that s. 14 at least (implied term that services will be 
performed within a reasonable time) may be classed for the particular case as generating 
the remedial consequences of a condition (cf. Bunge Corporation v. Tradax S.A. [1981] 2 
All E.R. 513) and a comparable status may be enjoyed by any of the terms in other 
appropriate cases, including “‘ consumer ” transactions. 
8 S.I. No. 1771 of 1982. ` i ‘ 49 Murdoch supra, note 47. 
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under the contract. Further, the nature of the consideration provided in 
return for the service is immaterial to the statutory identity of the 
contract as one for the supply of a service. 

Section 13 is confined to contracts for the supply of a service where 
the supplier is acting in the course of a business. In such a case, “ there 
is an implied term that the supplier will carry out the service with 
reasonable care and skill.” At first sight, this adds nothing to the normal 
obligation of care and competence which existed at common law.*° 
Such was, it seems, the impression of the authors of the National 
Consumer Council’s report.*! But closer examination suggests that 
section 13 may exceed the common law (or the intentions of the drafts- 
man) in two respects. First, as we have seen, there may be contracts for 
services, beyond the limited classes of exemption granted! under section 
12 (4), which are governed by section 13 but which did not, because of 
their nature, import a duty of care in the supplier at common law. It 
must, reluctantly, be presumed that the inclusion of such a contract 
within sections 12 and 13 prevails over the relevance to that contract of 
Lord Wilberforce’s second principle in Anns v. Merton London Borough 
Council. Secondly, section 13 can be literally construed as implying 
not one obligation on the supplier but three. They are (i) to perform the 
work in person, (ii) to actually perform the work; and (iii) to perform it 
with reasonable care and skill. Such a trilogy of obligations may well be 
generally desirable and may not, in many cases, exceed the common law. 
In cases, at least, where the supplier of the service becomes a bailee, 
there is positive authority that he should not (unless the contrary is 
justified by the terms or circumstances of the contract) delegate per- 
formance to a third party and that he impliedly undertakes that the task 
will be completed.** But it is surely regrettable that stricter duties of this 
nature should be enacted in so oblique and ambiguous a manner, and 
the suggested construction creates a number of problems. It is, for 
example, fairly clear that the draftsman did not consider the regulation 
of clauses designed to exclude liability for breach of strict obligations 
under Part II, so that one is left uncertain both as to the mode of 
application of the Unfair Contract Terms Act 1977 and as to whether 
some more individualised control might not have been preferable.54 A 
greater difficulty arises with those contracts from which a clear per- 
mission to delegate would have been inferred at common law. Would 
such an implied permission now be rendered ineffective by section 13, 
and should the same follow in the case of an express permission? Such a 
result would plainly be unjustified, because there need be nothing 
objectionable about such a discretion at all.55 Nor can*it be assumed 


50 e.g. Harmer v. Cornelius (1858) 5 C.B.(N.s.) 236. 

51 At p. 33 (but cf. p. 25) of the report. 

52 [1978] A.C. 728, 752. 

53 Cited in Palmer, Bailment pp. 514-517; as to the latter, see, e.g. Alderslade v. 
Hendon Laundry Ltd. [1945] K.B. 189, 193; Pearce v. Tucker (1862) 3 F. & F. 136, N.P. 

54 The only control upon “ deviation by delegation ” within the 1977 Act would seem 
to lie in s. 3. 

55 Presumably, s. 3 (2) of the Unfair Contract Terms Act will afford some control over 
clauses of this kind; cf. Palmer and Yates (1979) 40 C.L.J. 108, 131. 
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that the presence of such a discretion will necessarily remove the 
contract from the statutory definition of a contract for the supply of a 
service, thereby ousting section 13 altogether. Conversely, there will 
often be cases where a contractor who exercises a legitimate power to 
delegate remains responsible at common Jaw for the sub-contractor’s 
defaults®*: these too should have been brought within the statutory 
formulation. It is to be hoped that a court will read section 13 as 
requiring the supplier to exercise personal skill and care, and to perform 
the work personally, only in cases where the contract does not permit 
delegation, and as requiring the supplier in cases: where a delegation is 
authorised to answer for a want of-care and skill in the party deputed to 
perform the work. It is. nevertheless disquieting to contemplate the need 
for judicial repair on such a scale. The application of section 13 to 
sub-contracting is palpably unsatisfactory. 

The principal deficiency of section 13, considered even as a pure 
codification of the duty of care, consists however in its lack of ambition. 
No conscious measures -have been taken to articulate the other obli- 
gations or standards which may govern the quality of contractual 
services. Most of these obligations are‘relatively straightforward, and it 
should have been a fairly simple task to prevent their enactment 
into appropriate contracts from: endowing them with a universality 
which they did not enjoy at common law. An obvious example is the 
supplier’s undertaking, in appropriate cases, that his services or their 
product will be reasonably adequate for their intended purpose or will 
achieve a certain result. Whether this be viewed as a “ warranting ” of 
the services themselves or as a simple guarantee that the certain result 
will occur, it is clear that equivalent terms have already been recognised 
in cases where there is, at least, a measure: of reliance on the supplier’s 
expertise.” There is: clear. statutory: provision on this subject in 
Australian law, while an unreported decision of the Court of Appeal- 
(decided 10 months before the publication of the National Consumer 
Council’s report) shows that a comparable term can be implied by the 
English common law.5® The value of a statutory formulation of a term 
guaranteeing the adequacy or effectiveness of services would be parti- 
cularly great, perhaps, in those cases of bailment where the bailor 
requires his goods to be put into a certain condition by the bailee or to 
be rendered suitable for a particular- purpose. The redelivery of the 
goods by the bailee on the completion of the task cannot, of course, 
qualify as a transfer or hire of the goods within section I or 6 of the 
1982 Act. Thus, any statutory, guarantee by the bailee as to the fitness 
of his methods, techniques or labour must-be sought within Part II of 
the Act: and, of course, it is not there. The essential characteristic of 
obligations of this kind is that they are strict. They are more akin to 
section 14 of the Sale of Goods Act 1979 than to the tort of negligence. 





56 See, e.g. independent Broadcasting Authority v. E. M.I. Electronics Ltd. (1980) 14 
B.L.R. 1. 

57 See supra, note 5, and Palmer Bailment pp. 518-525 for examples. 

+58 Trade Practices Act 1974, s. 74 (2); G G, K. Serigraphic Ltd. v. Dispro Lid. (1980) 
C.A. unreported, December 15. - 
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It is regrettable that there is still no statutory formulation of such 
obligations, and scant consolation that this is to be considered at a 
later date.*® 

The two remaining obligations are relatively straightforward and can 
more readily be recognised as simple statements of the common law 
position. Section 14 implies a term into contracts for services where the 
supplier acts in the course of a business “ that the supplier will carry out 
the service within a reasonable time.” This, again, conveys an inference 
that the service must be completed by the supplier personally, and 
therefore tends to support the interpretation which has already been 
suggested of section 13. Section 14 is limited to cases where the time in 
which the service is to be carried out “. . . is not fixed by the contract, 
left to be fixed in a manner agreed by the contract or determined by 
the course of dealing between the parties . . .”’ so that its function is 
merely to act as a substitute for explicit or identifiable agreement. 
By section 14 (2), moreover, ‘‘ What is a reasonable time is a question of 
fact,’’60 ; 

Similar limitations apply to section 15, which implies a term that the 
party contracting with the supplier will pay a reasonable charge. Again, 
the determination of a reasonable charge is a question of fact. Unlike 
the two preceding sections, section 15 is not restricted to contracts made 
in the course of a business. It is closely similar to section 8 of the Sale of 
Goods Act 1979, the phraseology of which it largely reproduces. 


(5) Exclusion Clauses 


The Act makes relatively few alterations to the existing law. The 
principal change consists of a new section 3A added to the Unfair 
` Contract Terms Act 1977 by section 17 (2) of the 1982 Act. This pro- 
vision now totally prohibits the exclusion or restriction of business® 
liability for breach of the implied terms as to title, quiet possession and 
freedom from incumbrance contained in section 2 of the 1982 Act. 
Before this provision, when the identity and extent of title-based terms 
in contracts for the transfer of property in goods other than sale or hire- 
purchase fell to be determined according to the common law, the 
supplier’s liability for breach of those terms could be diminished by 
contract if the relevant clause satisfied the statutory test of reason- 
ableness. Now, section 6 brings the position into closer alignment 
with that which applies to contracts of sale and hire-purchase. It is to be 





59 There is no doubt that the continued implication of stricter terms than that contained 
in s. 13 is permissible notwithstanding the latter section. By s. 16 (3), nothing in Pt. II of 
the Act prejudices (a) any rule of law which imposes on the supplier aduty stricter than 
that imposed by s. 13 or 14; or (b), subject to the foregoing, any rule of law whereby any 
term not inconsistent with Pt. II of the Act is to be implied in a contract for the supply of a 
service. For a possible example of the latter type of term, see Cannon v. Miles [1974] 2 
Lloyd’s Rep. 129. By s. 16 (4), Pt. Il of the Act shall take effect “ subject to any other 
enactment which defines or restricts the rights, duties or liabilities arising in connection 
with a service of any description.” 

89 Cf. Charnock v. Liverpool Corporation [1968] 1 W.L.R. 1499, 1506, 1597. 

61 Unfair Contract Terms Act, s. 1 (3); cf. s. 6 (4) and Law Com. No. 95, paras. 71 and 
72 for an explanation of this small surviving difference between s. 6 and the property- 
transfer parts of s. 7 of the 1977 Act. 
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noted that no comparable entrenchment is effected with regard to the 
equivalent terms in contracts of hire, which remain at the mercy of a 
reasonable exclusion clause.!? 

Apart from this, the protection conferred upon acquirers of goods 
and services against clauses which purport to reduce the obligations 
contained in the 1982 Act continues to be the same as the 1977 Act . 
conferred against such clauses when the protected obligations arose 
solely at common law.®? Thus, section 11 (1) of the 1982 Act states that 
“ Where any right, duty or liability would arise under a contract for the 
transfer of goods or a contract of hire, it may . . . be negatived or varied 
by express agreement, or by the course of dealing between the parties, 
or by such usage as binds both parties to the contract ”’; but this auto- 
nomy is expressly: made subject- to “ the 1977 Act,” section 7 of which 
renders all purported exclusions or restrictions of business liability for 
breach of the terms contained in sections 2 to 5 and7 to 10 of the 1982 Act 
ineffective except (a) in the case of a non-consumer acquirer, against 
whom all the statutory obligations except those in section 2 of the 1982 
Act may be excluded by means of an exclusion clause which satisfies the 
standard of reasonableness; and (b) in the case of an acquirer by way of 
hire (whether dealing as a consumer or as a non-consumer), against 
whom the implied obligations in section 7 of the 1982 Act may always 
be excluded by a “ reasonable ” exclusion clause. It should further be 
noted that section 11 (1) is also subject to section 11 (2), whereby an 
“ express condition or warranty does not negative a condition or 
warranty implied by [sections 2 to 5 and 7 to 10] unless inconsistent with 
it.” Equivalent provisions, again confirming the effect of the 1977 Act, 
are contained in section 16 (1) and (2), which encompass contracts 
for the supply of services within Part II. In this context, however, the 
relevance of the 1977 Act may well be limited to the restraint upon the 
exclusion of liability for negligence (viz., that consisting of a breach of 
s. 13 of the 1982 Act) contained in sections 2 and 3 of the earlier 
statute, and the general restraint upon exclusions of liability for breach 
of contract (or equivalent terms) ifipoge by the latter of those two 


provisions. 
N. E. PALMER* 





62 Unfair Contract Terms Act, s. 7 (4), as amended by the S.G.S.A. 1982, s. 17 (3). There 
is an exception even to this. A clause excluding liability for breach of the statutory implied 
terms in a private (i.e. non-business) contract of hire remains beyond the control of s. 7: 
see s. 1 (3) of the 1977 Act and cf. s. 3. 

3 Unfair Contract Terms Act 1977, s. 7. Note that the 1982 Act misses the opportunity 
to a anothertifference between ss. 6 and 7 of the 1977 Act, despite the recommendation 
of the Law Com. in its Report No. 95 (1979), para. 73 that the necessary alteration to s. 7 
be made, and despite a clause in the Commission’s draft Bill to that effect: see cl. 12 (2). 
The proposal consisted of extending s. 7 to cases of contracts whereunder property or 
possession ‘‘ passes or is to’ pass.’ In the result, an exclusion clause which is directed 
towards negating the statutory implied terms under a contract whereunder property or, 
possession is due to pass but has not yet passed will apparently escape control by s. 7. 
Note a minor amendment, limited to cases of hire-purchase, in s. 17 (1) of the 1982 Act. 


* Professor of Law, University of Reading. 


NOTES OF CASES 


LAWMAKERS AND CRAFTSMEN 


IN Merkur Island Shipping Corpn. v. Laughton! the House of Lords, 
in an opinion delivered by Lard Diplock, dealt with two issues: the 
limits of the torts of interference with contract and interference with 
business; and the limits of the ban on “ secondary action ” imposed by 
the Employment Act 1980, s. 17. Fears that the recent style and 
practice adopted by the Law Lords do not promote craftsmanship in 
their law making are enhanced by this opinion.? The industrial effect of 
the judgment is to confirm the virtual impossibility of legality for 
boycotts aimed by national and international trade unions against 
“ flag of convenience ” shipowners. 


(a) Secondary action 


The issue in Merkur was: given that there was “ secondary action ” 
(industrial action by port workers in breach of employment contracts 
whose employer was not primary, i.e. not a party to a relevant trade 
dispute) which provided the plaintiff shipowners with a cause of action 
by interference with their commercial contract (the charterparty), could 
the defendants (I.T.F. officials who had induced the port workers’ 
action) avail themselves of the gateway of section 17 (3) of the 1980 
Act? This legitimates the secondary action (a) if its purpose is directly 
to disrupt (during the dispute) the supply of goods and services under 
a contract subsisting between.the primary employer and the secondary 
employer, and (b) if it is /ikely to achieve that purpose. The Court of 
Appeal had held that this contract was made between other parties (the 
port employers had no contract with the shipowners) so the gateway of 
section 17 (3) was closed.® 

It has been argued earlier that this interpretation was incorrect. 
Section 17'(6) states that “references to the supply” in section 
17 (3) (a) (but not s. 17 (3) (b)) “ are references to the supply . . . in 
pursuance of a contract between them [the primary and secondary 
employers].”’ Therefore, if the purpose is to interrupt such an apparent 
contract, and on the facts it would be /ikely to disrupt such a contract, 
the defendant is not deprived of the gateway to legality merely because 
no such contract turns out to exist in fact. Any other result would 
result in a lottery, in which the defendant who can rarely know the 
parties to the commercial contracts would not even know the odds on 
his liabilities. The section as enacted permits the defendant to succeed 





1 [1983] 2 W.L.R. 778 (H.L.). 
2 See on Yorke Motors v. Edwards [1982] 1 All E.R. 1024, per Lord Diplock at pp. 
1025-1026, Wedderburn (1983) 46 M.L.R. 224, 227. 
8 Marina Shipping Ltd. v. Laughton [1982] Q.B. 1127 (C.A.); Merkur Island Shipping 
Corpn. v. Laughton [1983] 2 W.L.R. 45 (C.A.). 
See for the full argument on this point, Wedderburn * Secondary Action and Primary 
Values ” (1982) 45 M.L.R. 317 and “ Secondary Action and Gateways to Legality—A 
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if he reasonably intends to disrupt the necessary contract, whether it 
exists or not. 

It seems that this obvious point was not properly argued in Merkur.® 
But Lord Diplock disclosed how he would deal with it. He did not 
follow the statute and treat “‘ references to the supply ” as “ references ” 
to a contract for section 17 (3) (a). He read section 17 (3) (a) and 
section 17 (6) as meaning: “the purpose... was to... disrupt... the 
supply of goods or services between parties to a contract where (i) the 
contract ...is...then subsisting between [the primary and secondary 
employers].’’® That is just not what the Act says. By inserting the alien 
phrase: “‘ between parties to a contract where (i) the contract .. . is 
[etc.],’’ Lord Diplock displaces the subjective nature of section 17 (3) (a) 
with an objective test which section 17 (6) does not require. The effect 
of course is to bar the gateway to legality in section 17 (3), thereby 
ensuring that (by the removal of section 13 (1) of the 1974 Act)? most 
“ blacking ”’ of solidarity action is unlawful. But such “ restrictions ” 
are for Parliament; Lord Diplock asserts that the “ only function ” of 
the Law Lords is to “ ascertain from the language that the draftsmen 
used the extent of those restrictions.’ He was scarcely zealous in any 
wish to keep the restrictions on industrial liberties within reasonable 
bounds. The only complaint made was that the. section was “‘ regret- 
tably lacking in the requisite degree of clarity.” 


(b) Interference with contract or trade 


The shipowners relied upon the torts of interference with performance 
of contract (the charter) by unlawful means (the inducement of port 
workers to break employment contracts) and interference with business 
by (the same) unlawful means. The opinion decides fundamental points 
of the common law without adequate discussion of precedent. Indeed 
Lord Diplock—once more—thought that reference to many of the 
leading cases over the last century was a “ dubious benefit” to the 
House. 

The charterparty contained clauses excusing payment and permitting 
cancellation in the case of a port boycott. The plaintiffs therefore 
naturally relied on “ interference,” in case there was no “ breach.” 
Lord Diplock rightly stated that the tort of inducing breach of con- 
tract covers a case where there is no “‘ secondary obligation to make 








Note ” (1981) 10 L.L.J. 113; R. Benedictus and D. Newell (1982) 11 I.L.J. 111, 113. It may 
be that the definition of *“ directly ” creates greater difficulty. 

5 According to Lord Diplock, counsel argued the (seemingly unarguable) point that 
s. 17 cannot benefit the primary employer; the party for whose benefit the section was 
primarily intended: [1983] 2 W.L.R. 789-790. [But the point is now reported as having 
been argued, albeit briefly: see [1983] I.C.R. 490, 498-499.] 

8 [1983] 2 W.L.R. 789: ‘* Reading into subsection (3) (a) the definition of those phrases 


from subsection (6) the paragraph would run (inelegantly) . . .”’ Elegant or not, Lord 
Diplock’s version is not that of the statute. 
There was of course furtherance of a trade dispute in the Merkur case. oe 


8 [1983] 2 W.L.R. 790. As to the new policy of “ restriction,” see J. Clark and Wedder- 
burn in Labour Law and Industrial Relations (1983; Wedderburn, R. Lewis and J. Clark 
(eds.)), Chap. 6; P. Davies and M. Freedland in Labour Law and the Community (1983; 
Wedderburn and T. W. Murphy (eds.)), Chap. 2. 
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monetary compensation ” for the primary breach.” But he then elided 
his argument to accept Lord Denning’s new, and quite different, tort: 
“ interference is not confined to the procurement of a breach of con- 
tract. It extends to a case where a third person prevents or hinders 
[performance] . . . even though it be not a breach.’ 

Lord Diplock adds the breathtaking comment that in Thomson v. 
Deakin, although Jenkins L.J}, in his classical statement of the law, 
restricted liability to procured “ breach of the contract . . . it is evident 
from the passages in his judgment ” (cited in the Court of Appeal) that 
Jenkins L.J. supported liability whenever there was “ prevention of 
due performance of a primary obligation.” If this means something 
less than “ breach,” a full consideration of his judgment suggests just 
the opposite. 

Lord Diplock also asserts the “ Parliamentary recognition that the 
tort of actionable interference with contractual rights is as broad as 
Lord Denning M.R. stated ”? (in s. 13 (1) of T.U.L.R.A.). But he 
surely knew that, in enacting immunities, Parliament sometimes—we 
have Lord Reid’s authority—puts in protections which are “ necessary ” 
only if the common law should extend in one direction, and “ un- 
necessary ” if it does not.!? That was why section 13 (1) mentioned 
both inducing a breach and interfering with performance. 

But the matter stands worse than that. These statements about 
liability for direct interference with performance short of breach are 
quite irrelevant to a case where there is an indirect interference (with 
contract, trade or business) brought about deliberately by unlawful 
means. That was what Thomson v. Deakin was about.!? That was what 
Merkur was about. But Lord Denning M.R. was discussing inter- 
ference short of breach by lawful means.1* Lord Diplock confuses the 
two categories. Once the “ unlawful means ” (procurement of breach 
of employment contracts) remained without immunity, the intended 
interference with the charterparty causing economic loss inevitably 
carried liability. The trouble is that Lord Diplock’s unnecessary 
approval of the wider tort invented by Lord Denning will now plague 
subsequent litigation and its costs. One only has to apply that liability to 
commercial transactions (for instance, inconsistent dealings)! to 
appreciate its horrendous possibilities. 





® There and on what follows see [1983] 2 W.L.R. 786; cf. per Russell L.J. in Torquay 
Hotel Co. Ltd. v. Cousins [1969] 2 Ch. 106, 143. 

10 Approving Lord Denning M.R. Torquay Hotel Co. Ltd. v. Cousins, supra, at p. 138. 
As to the doubtful validity and profound consequences of such a tort (e.g. on competition) 
see Clerk and Lindsell, Torts (15th ed., 1982), pp. 708-711. Lord Denning himself, of 
course, declared that he was “ extending ” liability. ® 

11 Lord Diplock and O’Connor L.J. refer to Jenkins L.J. [1952] Ch. at pp. 695-697. 
Consideration of pp. 693-694 shows that Jenkins L.J. did not envisage liability for pre- 
vention of performance short of breach without unlawful means. Nor, quite clearly, did 
Evershed M.R. and Morris L.J. ibid. at pp. 680—682 ; 701-702. 

12 Rookes v. Barnard [1964] A.C. 1129, 1177; see Clerk and Lindsell, op. cit. p. 785. 

13 [1952] Ch. 646; see Clerk and Lindsell, op. cit. p. 721 (indirect procurement of 
breach by unlawful means) and p. 747 (unlawful interference with economic interests by 
unlawful means). 

14 Torquay Hotel Co. Ltd. v. Cousins [1969] Ch. at pp. 137-139 where this is made clear. 

15 See the authorities in Clerk and Lindsell, op. cit. para. 15-08. : 
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(c) Making the Law Co W 

There are other errors in the ‘opinion. Lord Diplock repeated the 
mistaken view, noted by commentators in his speech in Hadmore 
Productions Ltd. v. Hamilton, that (the now repealed) section 13 (2) 
of T.U.L.R.A. provided’ an ‘immunity in trade disputes for interference 
with trade or business by unlawful means. The section does not say that; 
and there is binding authority to say that its words do not mean that.!’ 
Indeed, if Lord Diplock’s view were correct that section 13 (2) was the 
“ genus immunity ” to which section 13 (1) was a “ species,”’?® it is 
even likely that section 13 (1) would be otiose; but in the current state 
of the law that is a less important consideration. 

What is important is the way our law is being made. Common law 
is being declared in confused categories because the complex authorities 
are inadequately sifted. The skein of tangled statute is not properly 
explored. Authority is ignored. And all this largely because the careful 
presentation of the precedents is now judicially regarded as of dubious 
benefit. Great judges have taken a different approach. “ I. have never 
felt the tyranny of prededent. It is a tie certainly, but so is the rope that 
mountaineers use. . . . The proper handling of precedent is part of 
judicial craftsmanship. stg It is to be. hoped: that Lord Diplock’s 
successors will restore such a view to our judiciary. r 

W. 
THE Tuc’s BRIDLINGTON PRINCIPLES AND THE LAW 
I 


THe Bridlington principles of the Trades Union Congress (T.U.C.) are 
designed both to minimise disputes between affiliated unions and to 
provide procedures for resolving such’ disputes as do arise. First 
adopted in 1924, the current principles are those established at the 
Bridlington Congress in 1939 as subsequently amended, most recently in 
1979.1 The general “no poaching ” obligation they impose requires 
unions not to start recruiting groups of workers where another union 





16 [1982] 2 W.L.R. 322, 333-334; see R. Simpson (1982) 45 M.L.R. 447, 450. S. 13 (2), 
T.U.L.R.A. 1974, being enacted ‘‘ for the avoidance of doubt ” clearly referred to its 
predecessor s. 3 (second limb), Trade Disputes Act 1906; it was repealed bys. 19, Employ- 
ment Act 1982. The interim view of the Scottish courts that s. 13 (2) protected the unlawful 
interference of -trespass, in Plessey Co. v., Wilson [1982] I.R.L.R. 198, was seriously 
questioned by the Court of Session in The Phestos Shipping Co. v. Kurmiawan, 1982, 
unreported. 

17 See Rookestv. Barnard [1964] A.C. 1129, 1177, 1192, 1203, 1318, 1236. A glance at 
the literature reveals the point: see Davies and Freedland, Labour Law Text and Materials 
(1979), p. 602; Hepple and O’Higgins, Employment Law (1981), pp. 41-42; Winfield and 
Jolowicz on Torts (1ith ed., 1979), p. 504; Salmond and Heuston on Torts (18th ed., 1981), 
pp. 340, 362; Clerk and Lindsell on Torts (15th ed., 1982), p..785; O. Kahn-Freund, ‘Labour 
and the Law (1977), pp. 258-259; R. Rideout, Principles of Labour Law (3rd ed., 1979), 

pp. 322-323; K. W. Wedderburn, The Worker and the Law (2nd ed., 1971),-pp. 358-368; 
Elias, Napier and Wallington, Labour Law, Cases and Materials (1980), p. Ss 
18 [1983] 2 W.L.R. 784, 788. 
19 Lord Devlin, The Judge (1979), p. 297. 


l See T.U.C. Disputes Principles and Procedures (T.U.C. 1979). 
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has a majority and negotiating rights (principle 5).? Also unions must 
not accept new members without inquiry about current or recent 
membership of any other union (principle 6) and without then making 
inquiries of any such union as to whether the applicant has resigned, is 
clear on the books or under discipline, and whether there are ‘Other 
reasons why he or she should not be accepted (principle 2).2 Unions 
are encouraged to develop joint working arrangements with each other 
to regulate, inter alia, transfers of members (principle 1) but if a dispute 
between unions arises, the T.U.C. should be notified so that it can be 
dealt with by a Disputes Committee (principle 7). In practice this takes 
the form of a complaint by one union that another has infringed the 
principles. Unless an agreed settlement is achieved, the Disputes 
Committee makes an award which is binding on the unions, concerned 
who must comply with it forthwith (T.U.C. rule 12). 

The legitimacy of the Bridlington principles as a means of regulating 
one aspect of inter-union conflict has been recognised obliquely in the 
1972 Code of Practice,4 by the Advisory Conciliation and Arbitration 
Service (ACAS).° and even in the 1980 and 1983 Codes of Practice on 
the Closed Shop.’ The Preface to the principles states that they “ con- 
stitute a code of conduct accepted as morally binding by affiliated 
organisations.” However they have not remained free from all contact 
with the law.’ 

No legal challenge to them at the collective level has yet reached 
court. Two unions have started actions against the T.U.C. following 
Disputes Committee decisions with which they were dissatisfied, but 
both cases were dropped before they reached court. However one of 
them did have some bearing on the same union’s challenge to ACAS’s 
conduct of a recognition issue referred to it under the Employment 
Protection Act 1975, ss. 11-16.8 These’provisions were repealed by the 
1980 Act. Had they remained in force, the lawfulness of the T.U.C.’s 
guidance at the end of the Bridlington principles, which suggested that 
affiliated unions should not invoke the statutory procedure without 
consultation and agreement with other interested affiliates could well 
have been questioned. That, currently redundant point apart, legal 
challenges by trade unions would raise interesting and possibly difficult 





2 The Note to principle 5, which has equal status and validity with it, provides that even 
where an established union does not have a majority and/or negotiating rights, another 
union should not commence organising activities without prior consultation with it. 

3 Where inquiries disclose that the applicant is under discipline, engaged in a trade 
dispute or in arrears with contribution, or the previous union objects to the transfer, the 
application should not be accepted (principle 4). 

4 Paras. 11, iv and 85. These parts of this Code originally issued finder s. 3 of the 
Industrial Relations Act 1971 (the 1971 Act) are still in force, see Employment Protection 
Act 1975 (E.P.A.) Sched. 17, para. 4 (1). 

5 See ACAS Annual Reports: 1976, Chap. 9, para. 11; 1977 Chap. 8, para. 26; 1980 
Chap. 8; para. 835-8 -40 with reference to inter-union recognition disputes. 

6 Para. 49 of the 1980 Code, reproduced in para. 56 of the revised 1983 version issued 
under s.'3 of the Employment Act 1980 (the 1980 Act). 

7 See Ball, “ The Resolution of Inter-Union Conflict: the T.U.C.’s Reaction to Legal 
Intervention. ” (1980) 9 I.L.J. 13. 

8 E.M.A. v. ACAS [1980] I.C.R. 215. See Simpson, “ Judicial Control of ACAS” 
(1979) 8 I.L.J. 69, 74-75 and (1980) 9 I.L.J. 125. i 
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questions concerning the declared non-contractual status of the 
Bridlington principles and indeed the legal status of the T.U.C.® 

The challenges which have been pursued in court have all been against 
unions by individuals who have been excluded in order to comply with 
the principles. Any termination of trade union membership, whether by 
way of expulsion or otherwise can bé contested in the courts on the 
grounds that it was contrary to the rules. Up to 1956 no T.U.C. union 
had a rule which expressly authorised it to exclude members in order to 
comply with a Disputes Committee award. It was therefore no surprise 
when such exclusion was found to be unlawful in Spring v. N.A.S.D., in 
which Sir Leonard Stone V.-C. rejected the union’s main argument 
that Spring’s exclusion was authorised by an implied term in the con- 
tract of membership. The 1956 Congress of the T.U.C. therefore 
recommended affiliates to adopt the “ model rule” which authorises 
termination of membership by six weeks’ written notice if necessary in 
order to comply with a Disputes Committee award. Even where a 
union has the model rule it cannot provide the basis for lawful exclusion 
where the Disputes Committee award is void, e.g. because the Com- 
mittee exceeded its powers or failed to apply the principles correctly to 
the facts.1? n 

A further limitation is that the model rule can only be invoked where a 
Disputes Committee award has been made. Termination of membership 
following an inter-union agreement on recruitment made in accordance 
with the spirit of Bridlington is not validated by the model rule.1* This 
was one point made by an industrial tribunal in Phillips v. NALGO a 
case concerning the individual rights in respect of trade union member- 
ship in section 65 of the 1971 Act. Statutory procedures which give 
individual rights against trade unions in respect of exclusion from 
membership inevitably provide scope for conflict with the orderly 
regulation of inter-union relations which the Bridlington principles 
seek to promote. The brief experience of section 65 of the 1971 Act 
provided little evidence of this.1* Whether the new right in section 4 of - 
the 1980 Act of an individual who “‘ is or is seeking to be ” in employ- 
ment subject to a union membership agreement not to be unreasonably 


9 The T.U.C. is a trade union within para. (b) of the definition in s. 28 (1) of the Trade 
Union and Labour Relations Act 1974 (T.U.L.R.A.). No point appears to have been 
taken as to its legal status in Rothwell v. APEX [1976] I.C.R. 211, where it was the second 
defendant. 

10 [1956] 1 W.L.R. 585; [1956] 2 All E.R. 221. A similar decision had been reached 
earlier in Andrew v. NUPE [1955] The Times, July 9. See Grunfeld, Modern Trade Union 
Law (1966), p. 225. 

11 In 1979, 6f of the largest unions with a combined membership of 10-7 million 
members had adopted this or a similar rule. See Gennard er al. “ Throwing the Book: 
Trade Union Rules on Admission Discipline and Expulsion ” (1980) 88 D.E. Gazette 591. 

12 Rothwellv. APEX [1976] 1.C.R. 211, a contentious decision. On it and the consequent 
amendments to the Bridlington principles, see Kalis (1976) 5 I.L.J. 246. 

13 Walsh v. A.U.E.W., [1977] The Times, July 15. 

14 [1973] LT.R. 87. 

15 The only other reported tribunal decision is Remington v. NUPE [1973] LR.L.R. 
273. While it was in force from 1974-76, T.U.L.R.A., s. 5 provided scope for similar 
conflict. 
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excluded or expelled from union membership will expose the conflict 
more clearly, remains to be seen.1® 

Both this procedure and the common law also admit of a possible 
challenge to a Bridlington exclusion on the ground that it involved a 
denial of natural justice. This was one of the issues raised in Cheall v. 
APEX,” the only case so far in this area to reach the appellate courts. 

* OI 

Cheall had been a branch secretary of the Association of Clerical, 
Technical and Supervisory Staffs (A.C.T.S.S., the white collar section of 
the Transport and General Workers’ Union) until May 1974 when he 
and others resigned because of dissatisfaction with the union. Later that 
month he applied to join APEX. His application left blank the 
section requesting details of previous union membership. This was not 
unusual, but in any event APEX were aware of his recent membership 
of A.C.T.S.S. APEX were thus in clear violation of Bridlington principle 
2 in accepting his application without inquiry of A.C.T.S.S. On the 
subsequent A.C.T.S.S. complaint to the T.U.C. about this “ poaching,” 
a Disputes Committee awarded that APEX should exclude Cheall and 
others and recommended that they rejoin A.C.T.S.S.18 APEX complied 
with this award by terminating Cheall’s membership under its rule 14, 
the model rule. Cheall challenged the legality of this action on several 
grounds relating to the construction of rule 14, natural justice and 
public policy. Bingham J. rejected his claim but a majority of the 
Court of Appeal, Lord Denning M.R. and Slade L.J., Donaldson L.J. 
dissenting, allowed it. A unanimous House of Lords agreed with the 
reasons in Lord Diplock’s terse judgment for allowing APEX’s appeal. 


The Construction Point 


APEX rule 14 provided “ notswithtanding anything in these rules the 
Executive Council may, by giving six weeks’ notice in writing, terminate 
the membership of any member if necessary, in order to comply with a 
decision of the Disputes Committee of the T.U.C.” The plaintiff 
advanced several reasons as to why his exclusion was invalid as a matter 
of construction of this rule. Before Bingham J. he argued that it could 
not be “ necessary ’? for APEX to terminate his membership until the 
union had exhausted its right to make representations to the T.U.C. 
general council under T.U.C. rule 13.1° Although he did not refer 
expressly to this submission,”° Lord Diplock’s opinion that it was “ clear 
beyond argument that it was necessary to terminate Cheall’s member- 
ship ” to comply with the Disputes Committee decision aqd that “‘ there 

16 See further Lewis and Simpson, Striking A Balance? Employment Law after the 
1980 Act (Martin Robertson, 1981), Chap. 5, especially p. 114. 

17 [1983] I.C.R. 398; [1983] 2 W.L.R. 679; H.L., reversing [1982] I.C.R. 543, C.A. 
which reversed [1982] I.C.R. 231, Bingham J. 

Only 11 of the original over 100 members “ poached ” in the same way as Cheall 

were still APEX members at the time of the Disputes Committee hearing. 

19 Which concerns, inter alia, action by the General Council against an affiliate whose 
conduct it considers to be detrimental to the interests of the union movement after its failure 


to comply with a Disputes Committee award. 
20 It may not have been argued in these terms before the House of Lords. 
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is... no room for ambiguity about it ’’4 is no doubt welcome to the 
T.U.C. since APEX rule 14 is substantially identical to its recommended 
model rule. rr: 

The main issue raised concerning the construction of rule 14 revolved 
around the ambit and application of a rule of the general law of contract. 
The plaintiff argued that the New Zealand Shipping case” was authority 
for a proposition which precluded APEX from relying on rule 14 
against him. This is crudely expressed as ‘‘ a man cannot take advantage 
of his own wrong.’’23 Slade L.J. defined it more precisely to the effect 
that, except where there is express provision to the contrary, if an | 
agreement is expressed to be void or voidable on the happening of a 
contingency, then the party who has by his act or omission brought 
about that contingency cannot rely on the avoiding words, This pre- 
cluded APEX from relying on rule 14 since it had been guilty of a 
“ conscious and deliberate °’ breach of Bridlington. In order to leave 
some scope for the operation of rule 14, he distinguished cases of 
unwitting breach of Bridlington, when, he said, it could apply.” | 

This issue, like the others was summarily despatched by Lord Diplock. 
The alleged distinction between “ deliberate”? and “inadvertent” - 
breaches lacked any authority; it was not even hinted at in the New 
Zealand Shipping case. He stated the “ well-known rule of construction ” 
referred to in that case as follows: “ except in the unlikely case that the 
contract contains clear express provisions to the contrary, it is to be 
presumed that it was not the intention of the parties that either party 
should be entitled to rely upon his own breaches of his primary obli- 
gations as bringing the contract to an end.” It only applied in respect of 
breaches of duty owed to the other party to the contract. Any breach of 
duty by APEX in this case was breach of a moral duty owed toA.C.T.S.S. 
and possibly other T.U.C. affiliates: It could not be breach of a duty 
owed to Cheall since only trade unions are party to the agreement 
embodied in the Bridlington principles.” 

Lord Diplock’s opinion on this point may possibly be inadequate for 
the purposes of the general law of contract. However it would probably 
not be widely expected that the matter would arise in the context of 
internal trade union law. This points up a wider issue of some 
importance to trade unions. It follows from the contractual basis of the 
relationship between unions and their members. The extent to which 
general contractual principles apply to this relationship has not been 
fully worked out in the courts. In the other key individual contract of 
labour law, the contract of employment, the application of these 
principles ha» been more rigorously exposed and much criticised.” One 
can but speculate as to how the courts would react to other as yet untried 
general contract arguments in cases involving union-member disputes. 


21 [1983] LC.R. 398, 402. - ‘ i 

22 New Zealand Shipping Co. Ltd. v. Société des Ateliers et Chantiers de France [1919] 
A.C. As 

23 Lord Denning applied it to the case in these terms [1982] I.C.R. 543, 557. 

24 bid. at pp. 572-574. 25 [1983] I.C.R. 398, 403. 


26 See generally Freedland, The Contract of Employment (1976). 
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Natural Justice 


The plaintiff argued that he had been denied natural justice by both the 
Disputes Committee and APEX’s Executive Council. As far as the 
Disputes Committee was concerned Donaldson L.J. reasoned that since 
the dispute was between A.C.T.S.S. and APEX the legal duty on the 
Committee to act fairly only required that they, the parties to the 
dispute, should be given a heafing.?” Lord Diplock effectively agreed; 
natural justice did not extend to giving a right to be heard to third 
parties who might be affected by the consequences of a dispute. If it did, 
not only Cheall but other members of A.C.T.S.S. or APEX who thought 
they might be adversely affected by the Committee’s award would have 
been entitled to be heard.?8 However Donaldson L.J.’s opinion was 
subject to the reservation that a finding of misconduct against Cheall 
without giving him an opportunity to be heard would have been unfair 
unless the Committee had made it clear that it was only binding as 
between the two unions.?? Since this point was not dealt with by Lord 
Diplock it may be open to a future dissatisfied individual to take it on 
the basis that a Disputes Committee award implied a finding of 
misconduct against him. 

Whether natural justice applies to a union’s decision to terminate 
membership under the model rule was left more unclear. Lord Diplock 
endorsed Bingham J.’s view that for APEX’s Executive Council to have 
given Cheall prior notice or an opportunity to be heard would have 
been “ cruel deception ” since nothing he said could have affected the 
outcome. But Bingham J. also said that APEX’s duty to act fairly in 
implementing rule 14 could in an appropriate case require natural 
justice, e.g. where there were thought to be grounds for challenging the 
constitution of the Disputes Committee, the conduct of its hearing or 
the legal or factual soundness of its conclusion.*+ Further Donaldson 
L.J. stated that if Cheall could reasonably have felt that he had been 
unfairly treated in not being allowed a special opportunity to put his 
point of .view, the Executive Council decision would have been in 
breach of the rules of natural justice. ** 

All this leaves it very uncertain whether and if so in what circum- 
stances, natural justice applies to termination of membership under the 
model rule. If it is treated as but a variety of expulsion rule then 
according to normal principles natural justice should be required.** 
Even if the “ common law ” duty to act fairly only entitles the individuals 
concerned to natural justice in “‘ appropriate ” cases, it is certainly open 


27 [1982] LC.R. 543, 559. . 

28 [1983] LC.R. 398, 404. 

29 [1982] I.C.R. 543, 560. 

30 [1983] I.C.R. 398, 404 Lord Diplock; [1982] I.C.R. 231, 250 Bingham J. 

31 £1982] I.C.R. 231, 249-250. 

32 [1982] I.C.R. 543, 561. 

33 See Grunfeld, op. cit. pp. 187-195. Since as Donaldson L.J. noted [1982] I.C.R. 543, 
561, Cheall had been putting his case to APEX from 1974 to 1978, it could perhaps be 
argued that even though given no formal prior notice or opportunity to be heard. he did 
receive the substance of natural justice. 


Sept. 1983] NOTES OF CASES 64] 


to them to allege that the denial of natural justice rendered the 
termination unreasonable under section 4 of the 1980 Act, where it 
applies.34 l 

There is no doubt that Lord Denning would regard such termination. 
as unreasonable. His idiosyncratic opinion was that union rules are 
binding only so far as they are reasonable and certain and that there 
must be reasonable cause for expulsion and natural justice. Cheall was 
therefore entitled to succeed here, inter alia, because he had not been 
heard by APEX’s Executive Council.3 No reference to this extreme— 
but for Lord Denning not new—approach to union rules was made in 
the House of Lords. 


Public Policy 


Lord Diplock did however allude to, the main argument which found 
favour with Lord Denning: that the Bridlington principles and the 
model rule were contrary to public policy% on the ground that they 
infringed a legally recognised individual right or freedom to choose 
which union to join. This allegedly derived from both statutory pro- 
visions (past and present) on individual rights against unions in respect 
of membership, and article 11 of the European Convention on Human 
Rights (E.C.H.R.) which states that “ everyone has the right . . . to 
form and join trade unions for the protection of his interests.” In 
rejecting this argument Bingham J. and Donaldson L.J. asserted that 
before the courts could develop such a head of public policy the case 
against Bridlington would have to be “ overwhelming ”®? or the harm 
to the public “ incontestable.’’* Lord Diplock went further in saying 
that it would not be a permissible exercise of the House of Lords’ 
judicial power to create any rule of public policy that prevented trade 
unions from entering into agreements like Bridlington. He also pointed 
out the fundamental flaw in the “freedom of choice” argument: 
“ freedom of association can only be mutual: there can be no right of an 
individual to associate with individuals who are not willing to associate 
with him.” APEX members, represented by the Executive Council, no 
longer wished to associate with Cheall. 3? 


II 


It may be that Cheall will be emboldened by the success of the com- 
plainants in Young v. U.K.® to pursue his case under E.C.H.R. in 
Strasbourg. The ‘implications of a decision that the operation of 


Bridlington violated the Convention could be far more serious for 
—_—_————— OO 
34 See text to note 16 supra. S. 4 certainly appears to apply to termination under the 
model rule: s. 4 (9) (b). l 
35 [1982] I.C.R. 543, 555-557. He also thought it unreasonable that Cheall should be 
bound by the Disputes Committee decision since it was reached in a dispute to which he 
was not party, ibid. ' 
36 The point was raised, but not decided in Rothwell v. APEX [1976] I.C.R. 211, 222. 
37 [1982] I.C.R. 231, 255, Bingham J. 
. 38 [1982] I.C.R. 543, 564-565, Donaldson L.J. 
39 [1983] I.C.R. 398, 405. ' 
40 [1981] I.R.L.R. 408, See Forde, “ The Closed Shop case” (1982) 11 LL.J. 1. 


642 THE MODERN LAW REVIEW [Vol. 46 


British unions than the Young case. It would provide a convenient 
pretext for more anti-union legislation to.outlaw the implementation of 
the Bridlington principles against the opposition of dissenting 
individuals. 

But changes in the law may well occur without such “ European ” 
pressure. Lord Diplock. not only remarked that his “ human 
sympathies ’’ were with Cheall..He also said that had Cheall’s job been 
at risk because of a closed shop or for some other reason, the decision 
might have been different.*! It is difficult to see any basis for this, short 
of the sort of radical development of the common law advocated by 
Lord Denning which the Law Lords have shown no inclination to adopt. 
Taken with the observation that any outlawing of Bridlington-type 
agreements would have to come from Parliament,* this sting in the tail 
of Lord Diplock’s judgment is strikingly reminiscent of similar strictly 
unnecessary comments in his and other judgments in other recent 
major decisions where an outcome favourable to trade union interests 
has been swiftly followed by legislation designed to secure the opposite 
result in future cases.4° 

Any legal attack on Bridlington which rendered operation of an 
effective sanction against infringements of the principles unlawful 
would create a “licence for unions to poach.” This could further 
weaken the union movement through consequential inter-union conflict 
at a time when other factors, legal and extra-legal, are reducing its 
strength. Criticism of the T.U.C. for not operating the Bridlington 
principles with sufficient sensitivity to the interests of individuals is not 
new. In her study of the period 1924-57 Lerner concluded that the 
problem of member dissatisfaction with awards could be reduced if 
Disputes Committees gave some consideration to the views of rank and 
file members involved in disputes.44 However the more recent analysis 
of the 1950-74 period by Kalis identified a significant change to a more 
flexible approach; provided that the correct procedures were followed, 
Disputes Committees were more ready to approve transfers against the 
wishes of the complaining unions. Whatever the trend over the past 
decade it is no longer possible to justify legislative intervention simply 
on the ground that Bridlington is a mechanism for enforcing estab- 
lished interests without regard to shifts in allegiance among union 
members. 

Nevertheless, while the aims and operation of Bridlington may not be 
condemned outright, they clearly conflict with the individualism which 


41 [1983] I.C.R. 398, 405. ° 

42 Ibid. 

43 NŅN.W.L. Ltd. v. Woods [1979] I.C.R. 867; Express Newspapers Ltd. v. MacShane 
[1980] A.C. 672; Duport Steels Ltd. v. Sirs [1980] I.C.R. 161; Hadmor Productions Ltd. v. 
Hamilton [1982] I.C.R. 114. See Wedderburn (1980) 43 M.L.R. 319, 322 and 325; Simpson 
(1980) 43 M.L.R. 327, 335-336; Simpson (1982) 45 M.L.R. 447, 453. 

44 Lerner, Breakaway Unions and the Small Trade Union (1961), Chap. II, p. 81. 

Even in some cases where the transferee union was organisationally dominant, but 
the complaining union still had negotiating rights: Kalis, ‘‘ The Adjudication of Inter- 
union Membership Disputes: The T.U.C. Disputes Committee Revisited ’’ (1977) 6 
LL.J. 19. i 
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has been a prevalent characteristic of legislative changes in labour law 
since 1979. It may well be, that like N.W.L., MacShane, Sirs and 
Hadmor* before, Cheall will come to be seen as a landmark of judicial 
refusal to take the law beyond recognised limits, confident in the 
knowledge that the Government needs little or no persuasion to initiate 
the changes necessary to oo the interests which the unsuccessful 
litigant represents. ° 

BOB SIMPSON* 


COMPANIES, COURTS AND MANAGEMENT 


THE shareholder has the right to see that the company observes the 
memorandum and articles of association and also to ensure that the 
other shareholders observe those provisions; but if, beyond that, the law 
is to confer “ further rights on a shareholder, the scope and consequences 
of such further rights require careful consideration.” ! The legislature 
has now given the shareholder the right to such remedy as the court 
thinks fit where he proves that an actual or proposed act or omission of 
the company (including an act or omission on its behalf) is or would be 
“ unfairly prejudicial ’’ to the interests of some part of the members 
(including at least himself): Companies Act 1980, s. 75. But little 
consideration has been given to the problem really posed by this 
section. 

The case of Re A Company? was never likely in itself to elucidate the 
problems. Executors petitioned under section 75; they held shares in 
the family company for the testator’s children which were the only 
assets available for their maintenance. The directors offered £112,000 
for the shares; the executors considered that on an open market valu- 
ation they would be worth £175,000. Moreover, the directors refused 
to have the company purchase the shares or to implement a recon- 
struction.? The executors further objected to a proposed diversification 
into a new business (a wine bar) which, they alleged, would dissipate 
the company’s only liquid resources. Was this a case of “ unfair 
prejudice °” within section’75? 

If they had fallen within the section, these facts would have opened 
a new era in our company law. But it was held—surely correctly—that 
the rights of the executors as potential vendors of the shares had not 
been infringed by the directors’ failure to propound a scheme for 
reconstruction or to arrange a purchase by the company. Nor was the 
consideration *by the directors of the plan to diversify into the wine 
bar anything other than part of the execution of their duty “ to manage 


46 See note 43, supra. 
* Lecturer in Law, London School of Economics. 


l Prudential Assurance Co. Ltd. v. Newman Industries Ltd. (No. 2) [1982] Ch. 204, 224 
(C.A.). ; 
x [1983] 2 W.L.R. 381 (Lord Grantchester, Q.C.). 
3 Under, respectively, ss. 46 and 47, Companies Act 1981, and s. anh Companies Act 
1948. : 
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the business of the company and to put its assets to the best use or 
realise them to the best advantage for the benefit of the company as a 
whole.’”4 

Moreover, the section is limited to “ unfair prejudice” to the 
shareholder ‘‘ gua member,” and to his “ interests as a member.” That 
was also the meaning of s. 210, Companies Act 1948 (the “ oppression 
remedy ’’). Indeed, the restrietion of remedies to ‘“‘ oppressed ° or 
“ prejudiced °? shareholders gua members forms part of the logical 
nexus of our company law, the complement of the right “ qua member ”’ 
to enforce the articles.» To give a locus standi to others (directors, 
debenture holders, creditors, or employees) as some jurisdictions do,® 
is not to overcome a mere technicality or to sweep away something 
“ absurd,” ? but to effect a shift in the basis of company law. Similarly, 
an enlargement of the area of interests which a shareholder petitioner 
can advance as the basis of “ unfair prejudice ° would be a major step. 

That is not to say that we ought not to take these steps. The roof of 
business life in Canada does not seem to have fallen in after such an 
enlargement. But we should take this step when we have properly 
considered its significance. The problem is not new. The line of 
“ oppression ” under the old minority shareholder’s alternative remedy 
in section 210 of the 1948 Act was always drawn well short of mis- 
management.® That is the critical point. Mere mismanagement per se 
was not “ oppression ”; and it is not “ unfair prejudice.” Any major 
extension of the persons and interests permissibly open for considera- 
tion in a section 75 case would inevitably give the courts wide jurisdiction 
over mismanagement—and that the English courts have always in 
general terms flatly rejected. 

Yet is not some jurisdiction for the law over many more types of 
company mismanagement itself inevitable in this century ? Can “ volun- 
tary’ self-regulation cope? Already breach of the provisions of the 
voluntary City Code on Takeovers has been accepted as a possible 
basis for the High Court to order a just and equitable winding up of 
a public company.® Presumably therefore it might be taken into account 
in a section 75 allegation of “‘ unfair prejudice.” The voluntary Code 
will be, after all, underpinned by the law; a process paralleled as the 
Stock Exchange becomes the “competent authority” to enforce 
Community company law. 

In truth, the reason why the British observer recoils from major 
extensions of jurisdiction to protect investors and others from serious 
mismanagement is not the substance of the matter. It is the forum. 


4 [1983] 2 W.L.R. 391. As normal, no indication is given about the extent to which 
an individual member’s interests can impact upon those of the ‘‘ company as a whole ”: 
see (1983) 46 M.L.R. 204, 209. 

5 See Re Harmer Ltd. [1958] 1 W.L.R. 62, discussed [1959] C.L.J. 37; and supra, note 1. 

8 e.g. the Canada Business Corporations Act, s. 234 (2) permits a petition by a “‘ security 
holder, creditor, director or officer.” 

? The view of Gower, Modern Company Law (4th ed., 1979), p. 669. 

8 Contrast Re Five Minute Car Wash Ltd. [1966] 1 W.L.R. 745 and Re Harmer, supra; 
see (1966) 29 M.L.R. 321, 324-327. 

9 Re St. Piran [1981] 3 All E.R. 270, 277, per Dillon J. 
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Corporate fraud is today dressed up as mismanagement ‘more easily 
than ever before. But British courts are singularly ill fitted to investigate 
and provide redress. An administrative agency:or Commission would 
more readily—and more acceptably—establish remedies for such 
“ unfair: mismanagement.” Such a body might yet “ become a Cor-. 
porations Ombudsman, ready to investigate, probe, or adjudicate in 
the interests of shareholders, and-it is to be hoped eventually of the 
employees and the community.” 1° . 


~ 


That is what the problem is—still—all about. 
T W. 


_ JUDICIAL REVIEW: 
RIGHTS AND DISCRETION IN PUBLIC LAW 


THE House of Lords in O’ Reilly v: Mackman' and Cocks v. Thanet D.C.’ 
held that the Order 53 procedure for judicial review must generally be 
used to challenge decisions of public authorities and that actions 
commenced by writ or summons are an abuse of process.* Delivering 
the only judgment in O’ Reilly, Lord Diplock said: 


“ it would... asa general rule be contrary to public policy, and 
as such an abuse of process of the court, to permit a person 
seeking to establish that a decision of a public authority infringed 
rights to which he was entitled to protection under public law to 
proceed by way of an ordinary action and by this means to evade 
the provisions of Order 53 for the protection of public 
authorities.” 4 m ' 


Thus, their Lordships rejected the argument that litigants have an option 
to proceed for declaratory or injunctive relief by whichever procedure 
they believe is in their best interests." 


E A er i 
10 « A Corporations Ombudsman ? ” (1960) 23 M.L.R. 663, 670 (K. W. Wedderburn). 

1 [1982] 3 AIL E.R. 1124.. ih tg 

2 [1982] 3 AIL E.R. 1135. 

3 See R.S.C., Ord. 53, r. 1 and cf. s. 31 (1) of the Supreme Court Act 1981 which unlike 
the Order includes declaratory and injunctive relief with the prerogative orders as remedies 
which, “ shall be (obtained) ... by... application for judicial review.” 

4 At p. 1134 (emphasis added). = ` - 

5 Payne J. at first instance in O’ Reilly said, ‘‘ The law offers the plaintiff a choice. If it is 
inconvenient for the choice to be exercised in a particular way, then the choice should be 
withdrawn or limited. But whilst the choice continues to exist it seems to me to be an 
abuse of language to say that the plaintiff is abusing the process of the court because he 
exercises the choice in the way he thinks best in his own interests.” [1982] 3 All E.R. 680, 
688, For earlier cases see Uppal v. Home Office [1978] The Times, November 11; Heywood 
v. Hull Prison Board of Visitors [1990] 1 W.L.R. 386; Din v. Wandsworth L.B.C. [1981] 3 
All E.R. 881, per Lord Wilberforce at p. 885; Bousfield v. North Yorks. County Council 
[1982] The Times? March 4; Tillmire Common, Heslington, Re [1982] 2 All E.R. 615; 
Lambert v. Ealing L.B.C. [1982] 2.All E.R. 394, per Lord Denning, M.R. at p. 399; 
Irlam Brick Co. v. Warrington B.C. [1982] The Times, February 5; De Falco v. Crawley 
(infra). See also Comment by V. Moore [1981] P.L. 349. The Supreme Court Practice 1982, 
Vol. 1, 53/1-14/12, p. 872 reads: ‘ It should, of course, also be remembered that a person 
who desires to challenge an administrative act or omission is able to do so by bringing his 
claim in a writ action .. .” (emphasis added). But çf (at para. 53/1-14/12A) “ although the 
jurisdiction of the Divisional Court of the Q.B.D. to grant a declaration on an application 
for judicial review is concurrent with the jurisdiction of the court to granta declaration in 
an action begun by writ, yet in practice the plaintiff will not be permitted to by-pass the 
appropriate machinery for review.” ‘ 


646 THE MODERN LAW REVIEW [Vol. 46 


In O’ Reilly prisoners, who sought to challenge disciplinary decisions 
of the Hull Prison Board of Visitors depriving them of remission, 
commenced proceedings by writ (in the case of Millbanks by originating 
summons) claiming declarations that the decisions were void for breach 
of the rules of natural justice. Lord Diplock said that since prisoners 
have no private law rights to remission, the claim fell within public law 
for which the appropriate procedure was judicial review. Lord Diplock’s 
“ general rule ’’ was immediately applied in Cocks which was ostensibly 
a very different case. Claimants under the Housing (Homeless Persons) 
Act 1977, relying on Thornton v. Kirkless M.B.C.° and De Falco ~v. 
Crawley B.C.,’ had commenced county court proceedings alleging that 
the local housing authority had acted in breach of a statutory duty owed 
to them. The House, distinguishing Thornton and overruling De Falco, 
held that judicial review was the only appropriate procedure. 

The cases, which will have important procedural consequences 
particularly for unsuccessful claimants under the Housing (Homeless 
Persons) Act 1977, should be considered in the context of recent reforms 
of the Divisional Court creating a specialised High Court admini- 
strative law jurisdiction. Their principal effect will be to direct public law 
litigation into the judicial review procedure and consolidate this 
development. These profoundly important reforms have been achieved 
without open discussion or public scrutiny, “but by the simple 
expedience of the fiat of the judges and the officials.’’® The interest and 
importance of the decisions is not simply procedural; they provide 
insights into the nature of “‘ rights ’’ and the importance of discretion in 
the public law and welfare contexts. 


Some Questions of Procedure 


When will litigants have to use Order 53? Unfortunately no precise 
answer can yet be given. In general, Order 53 must be used whenever a 
litigant asserts that a public authority has infringed rights in public law. 
It is otherwise, said Lord Diplock, if no objection js raised to a failure to 
seek judicial review and if the legality of an authority’s decision is 
raised collaterally in private law litigation. Other exceptions, he said, 
should be decided on a case by case basis. A clear jurisdictional 
distinction between public and private law has yet to develop and unless 
the courts adopt a clear and consistent approach to whether claims 
assert public or private rights, Lord Diplock’s formula may lead to a 
new generation of jurisdictional dilemmas of just the type that the 
reformed Order 53 was supposed to eradicate. Difficulties are already 
emerging. In Davy v. Spelthorne B.C.° the plaintiff had 1$sued a writ in 


8 [1979] 2 All E.R. 349 (C.A.). 7 [1980] 1 All E.R. 913 (C.A.). 
8 Blom-Cooper, ‘‘ The New Face of Judicial Review: Administrative Changes in 
Order 53 ” [1982] P.L. 250, 261. Cf. the limitation period contained in Ord. 53, r. 4, as 
amended by R.S.C. (Amendment No. 4) 1980 (S.I. 1980 No. 2000)—which came into force 
on January 12, 1981, with s. 33 (6), (7) of the Supreme Court Act 1981. Clearly the Act 
overlooks the change in the rules. Does this suggest that Parliament is ignorant of these 
important developments ? Í 
The Times, February 10, 1983. See also, R. v. B.B.C., ex p. Lavelle [1983] 1 W.L.R. 23, 
where Woolf J. ruled judicial review inappropriate to enforce private law rights. 
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the Chancery Division. concerning the defendant’s enforcement notice. 
He claimed an injunction restraining its implementation, damages: in 
respect of negligent advice resulting in his failure to appeal against it, 
and an order setting it aside. The defendants applied to strike out, 
arguing that the action should have been'brought by judicial review. 
The Court of Appeal ruled that the claims for. the injunction and order 
were intended to have the same effect as an application for certiorari and 
involved matters of public law which should have been raised on a 
judicial review. The claim for damages, however, was in private law and 
could properly be commenced by writ. . 

It was accepted that the proceedings should be determined together 
by the same court, but-also noted that Lord Diplock in O’ Reilly had 
denied the existence of a power to.allow an action begun by writ to 
continue as an application for judicial review. In the circumstances, the 
only way of having the claims dealt with together was under Order 53. 
Unfortunately, the limitation period for review had expired and it was 
uncertain whether leave to extend would be granted. If it -was not, 
Davy would be caught between the two procedures, leaving only the 
action for damages. 

Davy’s dilemma will be avoided by litigants who use Order 53 to 
seek private*as well as public law redress.’° But Davy highlights the 
difficulties for litigants. who are, or may be, outside the short limitation 
period for judicial review. In view.of this pressure to use Order 53 to 
seek damages in tort, consideration should now be given to extending 
the three-month limitation period. It-is also. worth. noting that if 
Order 53 is to become the normal method of seeking private law relief 
against public authorities the short limitation period will effectively 
mean that the Public Authorities Protection Act 1893, repealed by 
Parliament in 1954, will have been reintroduced by the courts through 
the back door.” 

Will the litigant obliged to use Order 53 be disadvantaged? Un- 
doubtedly there is a public interest in protecting authorities from 
unwarranted litigation, preventing unnecessary public expenditure and 
minimising interruption and delay in the decision-making process. 
But how are the'potentially conflicting interests of litigants in effectively 
and vigorously pursuing litigation to be reconciled ? The short limitation 
period, the need to seek leave with supporting reasons and affidavits prior 
to discovery, the absence of automatic discovery and interrogatories or 
cross-examination of deponents on their affidavits, and the centralisation 
of the.process do protect respondent authorities, but from an applicant’s 
perspective they may constitute ee hurdles to a successful 
claim. 

Lord Diplock accepted that, prior to the 1977 reforms, Order 53 
contained drawbacks that might have resulted in applicants “ being 
unable to obtain justice ’’ and for this reason it could not then have been 
regarded as an abuse “‘ to asia ... by an action for [a] declaration of 


10 See Ord. 53, r. 7. 
11 See H. W. R. Wade, Administrative Law. (Sth ed), p. 677. 
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nullity.’’ But he said that all these disadvantages had now been removed. 
He explained that although interlocutory facilities are not available 
automatically as in writ actions, they will be allowed “‘ whenever and 
to the extent that the justice of the case requires.” He stressed that this 
test also applies to cross-examination and called for a more liberal 
attitude than hitherto, adding that some responsibility must lie with 
applicants to exploit fully the facilities available.+* 

It is true that the reformed Order 53 is more streamlined, comprehen- 
sive and flexible than its predecessor. But, it is submitted, the true 
comparison is between the facilities available to the litigant who must 
use Order 53 and the litigant who, prior to 1977, could choose not to. A 
more liberal attitude to the grant of interlocutory facilities may develop 
but cannot compare with automatic disclosure. If the plaintiffs in 
Anisminic!® had to use Order 53, would they have discovered the 
minute of the Commission’s reasons upon which their case was ulti- 
mately based? Much will depend on the day to day attitude of. the 
judges and their interpretation of the “interests of justice.” 
Unfortunately one cannot be optimistic: Lord Diplock himself said, 
“ It may well be . . . only on rare occasions that the interests of justice 
will require that leave will be given for cross-examination .. . this is 
because of the nature of the issues that normally arise in judicial 
review.’’!4 If this is the general approach to disclosure, little will have 
changed and, in this respect at least, litigants will be worse off than before 
the reforms. 

These difficulties will be exacerbated by the evident willingness of 
their Lordships, particularly in O’ Reilly, to identify public interest with 
authorities’ interests rather than the individual’s access to justice. 
For example, despite the absence of any allegation of capriciousness or 
bad faith, and although Lord Diplock accepted that the right to a fair 
trial was “ fundamental to any civilised legal system ’’ and that the 
appellants would be entitled to a remedy if they established their facts, 
their Lordships saw no public interest in allowing the matter to go on to 
trial. Indeed, Lord Diplock thought that to delay until trial would 
defeat the need for a speedy resolution. Bearing in mind that the 
decision to strike out effectively constituted final judgment, their 
Lordships’ reasoning appears to confuse administrative expediency and 
formalism with justice. 

‘Finally, the Rules Committee should give urgent consideration to the 
possibility of introducing facilities for transferring proceedings com- 
menced by action and which are appropriate for judicial review to the 
Crown Office list and should also clarify the criteria fòr disclosure. 
These reforms will improve the judicial review process and obviate 
difficulties resulting from an obligation to use Order 53. 


12 At pp. 1131-1132. 
13 Anisminic Ltd. v. Foreign Compensation Commission [1969] 2 A.C. 147. 


14 At p. 1132 (emphasis added). See George v. Secretary of State for the Environment 
[1979] P. & C.R. 609; also Irlam Brick Co. Ltd. v. Warrington B.C. [1982] The Times, 
February 4; Khawaja v. Secretary of State for the Home Dept. [1983] 1 All E.R. 765. 
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Maximising Judicial Control 

The expressed justification for the decision in O’ Reilly, namely the public 
interest-in protecting public authorities, can only partially explain the 
obligation to use Order 53, for the case itself illustrates that authorities 
can be fully protected even without Order 53 being used. It is submitted 
that a more complete explanation for the decision lies in the degree of 
judicial control inherent in judicial review. Unlike general civil pro- 
ceedings where control is largely with the parties, in Order 53 control is 
always with the court. Thus the court decides whether to grant leave and 
determines the extent of the interlocutory facilities. In principle this 
involvement reflects the public-nature of judicial review but it also allows 
the higher judiciary to maximise its discretionary control over public 
law litigation and enables it to regulate its and the law’s role within 
government. i 


Public Law Rights i 


The importance of discretion is seen in Lord Diplock’s analysis of 
public and private law rights. The latter, on his analysis, fits Hohfeld’s 
classification’®: a right involves a duty which, if breached, gives rise to a 
remedy. Lord Diplock’s public law rights do not.correlate with duties 
and do not give rise.to remedies in the.same way. To adopt the language 
of “ duties ” used.in the Court of Appeal, thé public authority owes 
duties to the state rather than to individuals.16 OReilly thus had public 
law rights. because his legitimate expectation of remission gave him 
sufficient interest to challenge the Board’s decision on the grounds that 
it had acted ultra vires and unfairly. His public law right was therefore a 
right to challenge which gave access to the court and locus standi to ask 
it to review the authority’s decision. Such a right appears to expire once 
access is gained and thereafter the court deals with the matter un- 
encumbered by any special status private law rights give to an individual. 
This analysis confirms judicial review as concerned with legal control of 
administrative and executive power rather than protection of individual 
rights.. l : l 

Public law rights resemble Griffith’s explanation of human rights not 
as positive or natural law rights, but claims within the political system, 
the enforceability of which depends on the balance of political forces.!” 
Unlike political claims, public law rights as rights to challenge are not 
claims within ‘the general political context, but claims in the more 
specific forum of the courts. The success or failure of the challenge will 
be determined by judicial discretion which will be influenced by various 
factors, including: the function of the agency challenged, the particular 
nature of the power, the sensitivity of the problem and the interests of 
those challenging. By reasoning that public law rights are Tights to 
challenge, and freeing themselves from having to deal with the matter 
influenced by the individual’s substantive rights, the courts disclaim 

15 Cook (Ed.), Fundamental Legal Conceptions as Applied in Judicial Reasoning (1923). 


16 [1982] 3 AIl E.R. 680; see L.A.G. Bulletin, September 1982, p. 99. 
17 J, A. G. Griffith, “ The Political Constitution ” (1979) 42 M.L.R. 1. 
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special responsibility to the claimant and allow themselves an unfettered 
perspective to their decision-making. The present argument is not that 
the courts are willing to constrain certain types of authority discretion 
‘ on behalf of certain classes of interest rather than others, but more 
simply that the basis for the decision in O’ Reilly is judicial discretion 
per se. ha ei Ea | 

In passing, it may be noted that by holding that a prisoner does not 
have private law rights to remission, Lord Diplock rejects arguments 
based on St. Germain? that remission, once granted, gives rise to an 
enforceable right. He also implicitly denies any analogy between the 
rights of prisoners under the Prison Act 1952 and the homeless under 
the Housing (Homeless Persons) Act 1977 to the effect that prisoners 
are owed statutory duties by a Board of Visitors and may sue in private 
law for breach. , 


Do the Homeless have Rights? 


In Cocks the House overruled De Falco and disapproved of Lord 
Denning M.R.’s views that an unsuccessful claimant under the Housing 
(Homeless Persons) Act “. . . has an option. He can either go by action 
in the High Court or County Court, or by application for judicial 
“‘réview.’!° Lord Bridge explained that his and Lord Denning’s approach 
in De Falco was based on “false reasoning.” They had failed to 
appreciate that an authority’s functions under the Housing (Homeless 
Persons) Act fall into “ tivo wholly distinct categories ™: . 


“On the one hand, the housing authority are charged with decision- 
making functions. It is for the housing authority to decide whether 
they have reason to believe the matters which will give rise to the . 
duty of inquiry or the temporary housing duty. It is for the... 
authority, once the duty of inquiry has arisen to make appropriate 
inquiries and to decide whether they are satisfied, or not satisfied . . . 
of the matters that will give rise to the limited . . . or full housing 
duty. These are essentially public law functions.” 


Since the “ power of decision is committed by the statute exclusively 
to the housing authority,” the exercise of the power can only be 
challenged said Lord Bridge on the “ strictly limited grounds” of 
judicial review: . i . i 

“| the housing authority are (also) charged with executive 

_ functions. Once a decision has been reached . . . which gives rise to 

‘the temporary, the limited or the full housing duty, rights and 
obligations are immediately created in the field of private law. 
Each of these duties . . . once established, is capable of being 
enforced by injunction and the breach of it will give rise to liability 
in damages. But it is inherent in the scheme of the Act-that an 
appropriate public-law decision . . .'is a condition precedent to the 
establishment of the private law duty.” 


18 R.v. Hull Prison Board of Visitors, ex p. St. Germain [1979] 1 AN E.R. 701. 
_ 19 hid. De Falco at p. 920. Lord Bridge noted that in Ealing v: Lambeth L.B.C. (supra) 
Lord Denning had also resiled from his previous opinion. 

20 At pp. 1137-1138 (emphasis added). 
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This analysis highlights the relationship between “ individual rights ” 
and administrative discretion to allocate scarce resources. It distin- 
guishes. between the decision to allocate the ‘scarce resource, here 
housing accommodation, and the: obligation to execute that decision. 
In private law, rights arise after a favourable decision and the right is to 
ensure that the decision is performed. Prior to-a favourable decision 
only public law rights exist and unfavourable decisions can only be 
challenged by judicial review. Applying Lord Diplock’s reasoning: it is 
inappropriate to talk of a right to housing. The homeless only. have an 
opportunity to claim accommodation under the Act and, if unsuccessful, 
to reassert the claim in the context of judicial review. Rights. depend on 
administrative largesse or judicial discretion. Most claimants who seek 
legal redress against unfavourable decisions will be unable to assert 
private law rights in an action for breach of statutory duty and will be 
deprived of an important cause of action and access ‘to the county 
court. . - T - 

As Lord Bridge said, his analysis reflects the inherent nature of the 
Act as finally drafted. It was not intended to create rights to housing, 
but rather to establish a system of housing provision dependent on 
administrative discretion. The scheme was designed to accommodate 
those who believed that clear obligations and rights would enable 
‘“ scroungers and scrimshankers’’ to exploit ‘the. Act and impose 
unrealistic burdens on Local Housing Authorities.?1 

Alternative analyses of the Act may be offered. For example, although 
Lord Bridge’s assumption is that all decisions, to which he refers, bear 
an equal relation to duties; the Act actually ‘distinguishes between 
decisions that determine the existence of duties and those that go to 
their scope. Thus section 4 provides that “ if an authority are satisfied, 
as a result of their inquiries’ under section 3 that (an. applicant) is 
homeless or ‘threatened with homelessness, they shall be subject to a 
duty towards him under this section.’ Under section 4 the decision on 
homelessness determines whether an applicant is.brought within the 
Act.. Arguably, once this has been resolved in. an applicant’s favour 
all that falls for decision is the exact scope of the authority’s ‘duty 
which depends on the ‘authority’s view of whether the- applicant 
has a priority need or is intentionally homeless. On’ this basis, an 
action for breach of statutory duty would lie (after a favourable initial 
decision), in respect of the authority’s decisions on intentionality and 
priority need. Such an analysis may however be an unfruitful source 
of legal argument if it is thought to undermine their’ Lordships’ 
perception of the legislation. ' a 





21 See, e.g. Mr. W. R. Rees Davies, M.P., H.C.Deb., Vol. 926, col. 905. Compare the 
optimism expressed by J. M. Coombes, “ In England and Wales . . . a positive and clear 
duty in these matters (i.e. provision of accommodation to the homeless) in respect of 
people who are not elderly or infirm has only very recently been imposed by the Housing 
(Homeless Persons) Act 1977,” “The Duty to House the Homeless,” in Fundamental 
Duties (1980, Lasok, Jaffey, Perrott and Sachs (eds.)). l BY org 

22 Emphasis added. See also s. 8 which imposes duties to notify which appear to exist 
independently from decision-making. : 
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When Will Decision Making End and Execution Begin? 


Lord Bridge’s distinction between decision and execution will, in view 
of the need to use Order 53 to challenge decisions, create practical 
problems for courts and litigants. The distinction begs the same question 
as Lord Wilberforce’s policy/operation dichotomy in Anns v. Merton 
L.B:C.*8 namely, where will decision-making (policy) end, and execution 
(operation) begin? Unlike Lard Wilberforce, who admitted that the 
distinction was a matter of degree, Lord Bridge was forced by his 
= overall approach to conclude that the two functions can be clearly 
distinguished. This may sometimes be true. Presumably, for example, if 
a housing authority decided that an applicant had a priority need but 
was intentionally homeless and then failed to give advice or assistance, 
there would have been a failure to execute a decision and an action for 
breach of statutory duty might lie.24 Similarly, if an authority with a 
duty to provide accommodation, “ for such period as they consider will 
give (the applicant) a reasonable opportunity . . . of securing accommo- 
dation ”? fails to provide it, there will have been a failure in execution. 
But is a complaint about the reasonableness of the provision rather than 
the provision itself? a complaint about execution or decision-making? 

A further question arises. Will claimants after Cocks have any private 
law redress in respect of an unfavourable decision? For example, does an 
authority owe a common law duty of care to applicants during its 
decision-making process? Lord Wilberforce’s judgment in Anns, 
which concerned the statutory powers of local authorities to inspect 
building work, is again relevant. He distinguished an authority’s 
decision not to inspect and a decision to inspect saying that, although 
‘authorities have no duty to inspect, “. . . they are under a duty to give 
proper consideration to the question whether they should inspect or 
not.”?7 It appears from the context that this duty derives from the 
common law duty of care and would in principle give an individual an 
action in private law. By analogy, a private law liability ought to arise 
even in the event of a decision not to provide housing if proper con- 
sideration has not been given to the decision. In practice the difficulty of 
succeeding in such a claim may be no more than in judicial 
review, particularly if automatic disclosure is available. 

With respect to negligent inspection, Lord Wilberforce said “A 
person complaining of negligence, must prove, the burden being on 
him, that the action taken was not within the limits of a discretion 
bona fide exercised before he can begin to rely upon the common law 
duty of care.’’28 Later he said, “. . . in the case of a power, liability 
cannot exist unless the act complained of lies outside the ambit of the 
power.”?? Contrast Lord Bridge’s approach in Cocks. To establish a 





28 [1977] 2 W.L.R. 1024; see also Home Office v. Dorset Yacht Co. [1970] A.C. 1004, 
particularly Lord Diplock’s judgment. 
24 s. 4 (2). 


25 s. 4 (3). 

26 See R. v. Kensington and Chelsea L.B.C. ex p. Lally [1980] The Times, March 27. 

27 11977] 2 W.L.R. 1024, 1035. 

28 Ibid. (emphasis added). l 29 Ibid. at p. 1037 (emphasis added). 
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private law duty in Anns a plaintiff must first show excess of power: in 
Cocks, an individual must first show a valid and favourable exercise of 
power. This apparent contradiction may be explained as a difference in 
context or issue, or by pointing out the different nature of the torts 
involved. In reality, the difference is one of approach rather than effect. 
The public law/private law divide in both cases places a hurdle in the 
path of an individual seeking private law xedress from public authorities, 
and thus helps consolidate and protect administrative powers from 
obligations owed to, and enforceable by, individuals. 


Conclusion 


In OReilly and Cocks the House of Lords has taken an important step 
towards consolidating litigation against public authorities in a 
specialised High Court jurisdiction based on judicial review. The 
consensus amongst their Lordships highlights the importance attached 
by the higher judiciary to this development. I have argued that a prime 
function of this consolidation is to maximise judicial control 
over public law litigation and thereby enable the judiciary to regulate 
its and the law’s role within government. If Lord Diplock’s lead is 
followed, judicial decision-making will become more overtly pragmatic, 
with the need to reason from legal principle and precedent declining. 
This does not imply that decision-making is to become more open, 
clear, rational or accessible. On the contrary, it will mean that academics 
and practitioners will need a more rigorous appreciation and under- 
standing of hidden factors: the underlying concerns, inarticulated 
premises of, and structural pressures operating on judges and the 
judiciary. 
MAURICE SUNKIN* 


; WHEN IS A POLYGAMOUS MARRIAGE 
Not A POLYGAMOUS MARRIAGE? 


SECTION 11 (d) of the Matrimonial Causes Act 1973, formerly section 4 
of the Matrimonial Proceedings (Polygamous Marriages) Act 1972 
has, ever since its enactment, been an obstacle to racial harmony in this 
country. It provides: 
“ A marriage celebrated after 31st July 1971 shall be void on the 
following grounds only, that is to say . . . (d) in the case of a 
polygamous marriage entered into outside England and Wales, 
that either party was at the time of the marriage domiciled in 
England and Wales. . 
For the purposes of paragraph (d) of this subsection a marriage 
may be polygamous although at its inception neither party has 
any spouse additional to the other.” 





* Senior Lecturer in Law, Polytechnic of the South Bank. I wish to thank Carol Harlow, 
Nigel Duncan and colleagues at the Polytechnic of the South Bank who kindly read and 
commented on an earlier draft of this note. l 
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The example usually given! to illustrate the problem to which appli- 
cation of the subsection may give rise is of a single Muslim man of 
Pakistani? origin, domiciled in England, who returns to Pakistan to 
marry a woman from his local community in a Muslim ceremony. 
Under Pakistani law a Muslim man may take more than one wife and 
accordingly such a marriage is potentially polygamous. Until recently it 
was assumed? that such a marriage would be void under section 11 (d) 
although it is at all ttmes actually monogamous. 

There were two bases for this assumption. First, the wording of 
section 11 (d) indicates that its effect is not limited to marriages which 
are actually polygamous.‘ Secondly, the subsection was intended’ 
merely to enact the common law. The prevailing although by no means 
universal view is that at common law a marriage was considered 
polygamous if its nature and incidents as determined by the lex loci 
celebrationis were polygamous.’ 

The practical repercussions of the marriage in the example being void 
are great. It is very common” among the Muslim community in this 
country for men to return home to marry the bride chosen by their 
relatives. If the marriage is invalid the “ wife’? may have no right® to 
enter this country. Invalidity will also, inter alia, affect whether she 
may be naturalised,” her succession rights!® and possibly the legitimacy 
of their children.) It is therefore surprising that it took over 10 years 
before this statutory provision came before the Court of Appeal in 
Hussain v. Hussain.” 


1 Hartley (1971) 34 M.L.R. 305, 306-307; James (1979) 42 M.L.R. 533, 531; Poulter 
(1976) 25 I.C.L.Q: 475, 506; Cretney (1972) 116 S.J. 654. 

2 The principles apply equally to those originating from any country which allows 
polygamy. 

3 Dicey and Morris, The Conflict of Laws, (1980) p. 320; Morris, The Conflict of Laws 
(2nd ed., 1982), p. 128; Cheshire and North, Private International Law (10th ed., 1979), 
p. 349 and articles:in note 1, supra. 

4 In fact s. 11 (d) seems to have no effect in relation to actually polygamous marriages 
which are already invalidated by s. 11 (b). 

5 H.L.Deb., Vol. 331., cols. 1190-1193 (June 15, 1972). 

8 Dicey and Morris, op. cit. p. 309; Morris, op. cit. p. 125; Cheshire and North, 
op. cit. pp. 299-302; Law Commission No. 42 (1971), para. 10, Re Bethell (1888) 38 
Ch.D: 220; Qureshi v. Qureshi [1972] Fam. 173, Brinkley v. Att.-Gen. (1890) 15 P.D. 76, 80; 
Lee v. Lau [1967] P. 14, 20; Cheni v. Cheni [1965] P. 85, 90; Contra Cheshire and North, 
op. cit. pp. 299-302; Poulter (1976) 25 I.C.L.Q. 475; Stone [1983] Family Law 76. Kenward 
y. Kenward [1951] P. 124, 145; Russ v. Russ [1964] P. 315. 

7 Pearl (1980)22 J.I-L.L. 81; Poulter (1976) 25 I.C.L.Q. 475, 504. 

8 Where the marriage-is actually monogamous the “wife” will probably be admitted 
under para. 45 of the Immigration Rules 1980. 

9 Less stringent preconditions govern the discretion to grant nattralisation to.a spouse 
of a British citizen. (British Nationality Act 1981, s. 6 (1) and (2).) A woman married to a 
citizen of the United Kingdom and Colonies immediately before cS mmencement of the 
1981 Act (on January 1, 1983) has the right to register as a citizen until January 1, 1988 
(British Nationality Act, s. 8). 

10 She will not be entitled to the surviving spouse’s share on intestacy. However, 
hardship caused by this exclusion may be mitigated to a large extent by the court under 
the Inheritance (Provision for Family and Dependants) Act 1975, ss. 1 (1) (a), (2) (a) 
and 2 (4). 

11 Reasonable belief under Legitimacy Act 1976, s. 1 will be affected by whether the 
parents have been alerted to the doubt about the validity of the marriage (for example, by 
the Home Office) and possibly whether it is based ona mistake of law. 

12 [1982] 3 All E.R. 370. 
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This does not mean that the subsection has been a “ dead letter ” to 
date. The Home Office relies on the subsection when assessing the 
validity of marriages for nationality purposes.2° Since its applicability 
depends on the domicile of the parties at the date of the marriage few 
cases are clear-cut and the Home Office adopts the practice of informing 
parties that there is a doubt about the validity of their marriage and 
suggests they should go through anothet ceremony of marriage in an 
English Register Office.14 This administratively’ sensible suggestion 
disregards the feelings and sensitivities of the parties. 

Thus, the outcome of the Hussain case was of great importance for 
' the Muslim community. The material facts were as in the example 
above. After the marriage the husband brought his wife back to live in 
this country. The only question before the Court was whether the 
marriage was polygamous (and thus void) under section 11 (d). 

Ormrod L.J. giving the judgment of the Court, held that the law of the 
domicile of the parties determined whether the marriage was 
polygamous for the purpose of section 11 (d). Since neither party had 
capacity to take more than one spouse by the law of his/her domicile, 
the marriage in question was not polygamous within the meaning of 
section 11 (d) and was therefore valid. This conclusion necessitated 
attributing a different meaning to “ polygamous ” in section 11 (d) than 
at common law. Whether the marriage was “ polygamous ” was, in 
Ormrod L.J.’s view, a question of capacity and thus should be governed 
by the law of domicile rather than the lex loci celebrationis. 

Ormrod L.J.’s reasoning may be summarised as follows: 

1. The characterisation of the marriage as monogamous or poly- 
gamous under section 11 (d) is for a different purpose than at common 
law. At common law this characterisation was for jurisdictional 
purposes since under the rule in Hyde v. Hyde the Court could not 
entertain any suit for matrimonial relief in relation to a polygamous 
marriage. Since the abolition of that rule!’ the issue of polygamy is now 
relevant only to testing the validity of the marriage and therefore 
should be governed by the lex domicili. | 

2. The wording of section 11 (d) is different to that of section 47, 
Matrimonial Causes Act,!8 which refers to a marriage “entered into 
under a law which permits polygamy.” Section 47 clearly refers to the 
common law test of the lex loci celebrationis. The inference from the 
different wording is that the word “ polygamous ” in section 11 (d) has a 
different meaning. 

3. The purpose of section 11 (d) was to prevent English domiciliaries 
becoming parties to actually polygamous unions.!® Thus the subsection 
should be interpreted only to invalidate marriages, where at the inception 
of the marriage one party has capacity to take additional spouses. 





13 See Law Commission Working Paper No. 83, paras. 4.15 and 4.16. 14 Ibid. 
15 At p. 371f-h. 
16 (1866) L.R. 1 P. & D. 130. ` 


17 By Matrimonial Proceedings (Polygamous Marriages) Act 1972, s. 1 (now M.C.A., . 


4). Sa 
18 At p. 371j-372b. l 19 At p. 372e-g. 


656 THE MODERN LAW REVIEW | [Vol. 46 


4. The repercussions of interpreting section 11 (d) in line with the 
common law are “ widespread and profound ” and should be avoided 
by a narrower interpretation of the subsection.”” 

The result of the decision is to be applauded. It has removed the 
shadow of doubt which has hung over many immigrant marriages and 
has ended the anomalous situation whereby the validity of a marriage 
depended upon whether the man had changed his domicile before or 
after the marriage.” Tt is, however, respectfully submitted that Ormrod 
L.J.’s reasoning is defective in several respects. 

Ormrod L.J. forgets that the /ex loci test, which he dismisses as purely 
jurisdictional, probably also determined the character of the marriage 
in cases involving essential validity.” He seems to suggest that the 
lex loci celebrationis is no longer relevant at all in determining whether 
the marriage is polygamous for the purposes of section 11 (d). Yet, the 
effect of applying only the personal law of the parties would be far- 
reaching. For example, if an unmarried Muslim man domiciled in 
Pakistan married an English domiciled woman in a civil ceremony in, say, 
France,2 the marriage would be a polygamous union within section 11 
(d) since the husband has the capacity by the law of his domicile to take 
a second wife. The marriage would therefore be void due to the wife’s 
incapacity under section 11 (d) although it is in form and in actuality 
monogamous. In short, an English domiciled woman would not be able 
validly to marry a man whose personal law allowed polygamy other 
than in England and Wales. This result cannot have been intended and 
it is submitted that following Hussain a marriage will be polygamous 
within section 11 (d) when and only when both: 

(a) its nature and incidents as determined by the lex loci celebrationis 

" are such as would be regarded as polygamous by English law; and 
(b) one party has, at the time of the marriage, capacity to take an 
additional spouse(s) during the subsistence of that marriage. 
The survival of the lex loci celebrationis seriously undermines Ormrod 
L.J.’s first two reasons for concluding that the meaning of ‘‘ polygamous 
marriage ” in section 11 (d) is different than at common law. 

Perusal of the relevant proceedings”* in Hansard reveals that Ormrod 
L.J. (who could not, of course, consult Hansard) has misconstrued 
Parliament’s intention. Ironically, in the Matrimonial Proceedings 
(Polygamous Marriages) Bill both clause 1 (now M.C.A., s. 47) and 
clause 3 (now M.C.A., s. 11 (@) referred to a marriage “‘ entered into 
under a law which permits polygamy.” Clause 3 ‘was amended in 
Bee ee a a 


© 

20 At p. 372h. 

21 A potentially polygamous marriage contracted by a man while domiciled say in 
Pakistan is valid and has been held to be converted into a monogamous marriage when 
he becomes domiciled in England. Ali v. Ali [1968] P. 564. 

22 In Re Bethell (1888) 38 Ch.D. 220 and Brinkley v. Att.-Gen. (1890) 15 P.D. 76, 
which both involved essential validity, the lex loci test was used to characterise the marriage. 

23 s, 11 (d) only invalidates marriages entered into outside England and Wales. Pre- 
sumably, this is because all marriages entered into in this country are monogamous what- 
ever the personal law of the parties—see, e.g. Qureshi v. Qureshi [1972] Fam. 173. 

24 H.L.Deb., Vol. 331, cols. 16-21 (June 5, 1972) and Vol. 331, cols. 1186-1202 (June 
15, 1972) and Report of Standing Committee C, cols, 3-14 (May 3, 1972). 
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Committee to read “‘a polygamous marriage ” in case it should be 
thought that the section invalidated Christian marriages contracted in a 
country whose legal system recognised polygamy.” The reason for the 
difference in wording between the two provisions was not that ascribed 
by Ormrod L.J. Further, the enactment of Matrimonial Proceedings 
(Polygamous Marriages) Act, s. 4 (now s. 11 (d)) was in part intended?’ 
to allay public fear that the reversal of the rule in Hyde v. Hyde?” by 
section | of that Act would encourage and foster,polygamy. The Lord 
Chancellor explained that the purpose of the rider to section 11 (d) was 
“to make it clear that the phrase ‘ polygamous marriage’, is not 
confined to cases of actual polygamy but includes a marriage which, 
from the outset, is potentially polygamous in .character.’’*® Under 
Ormrod L.J.’s interpretation the section would never in practice 

invalidate the ‘“ potentially polygamous’’ marriage of an English 
domiciled man. It is difficult to- believe that Parliament intended to 
legislate only in respect of English domiciled women. 

Finally, although Ormrod L.J.’s concern about the repercussions of 
his holding the marriage in this case to be void is fully justified, it is 
questionable whether a court should interpret a statutory provision on 
the basis of policy where its language is not ambiguous. Ormrod L.J.’s 
assertion that the language of the draftsman “‘ is consistent >° with his 
construction may be correct, but whether his interpretation of the word 
polygamous accords with the literal meaning of the subsection is 
arguable. 

It is inappropriate to di here the judiciary’s role in law reform. 
However, the case does illustrate one of the drawbacks of piecemeal 
reform through judicial decisions. Because the reform is linked to the 
fact situation before the Court the decision creates new anomalies and 
unacceptable distinctions. As Ormrod L.J. recognises, the effect of his 
decision in this case is sexist. An English domiciled man may validly 
marry a Pakistani domiciled woman in a Muslim ceremony in Pakistan, 
but an English domiciled woman may not validly marry a Pakistani 
domiciled man in such a ceremony since he has capacity to take a 
plurality of wives. Thus, the daughters of immigrant families cannot 
return to marry local men whose domiciliary law permits polygamy. 

Further, the decision creates a distinction between marriages in 
polygamous form contracted by male English domiciliaries before and 
after, 1971. The former are void at common law; the latter are valid 
under statute. 30 Similarly, since Scotland has no equivalent of section 
11 (d) such marfiages would be void there as at common law. 


e 
25 See Report of Standing Committee C, cols. 5-7. 
See, e.g. H.L.Deb., Vol. 331, col. 18 (June 5, 1972). 

27 (1866) L.R. 1 P. & D. 130. 

28 H.L.Deb., Vol. 331; col. 1192 (June 15, 1972). 

29 Although case law on this point is sufficiently inconclusive to allow a court to hold 
that such marriages were also valid at common law, i.e. that Parliament was enacting the 
common law, but not the common law it thought it was enacting. See Stone (1983) 
Family Law 76. 

30 'M.C.A. 1973, s. 11, provides an exhaustive list of the grounds upon which a marriage 
is void, 


¢ 
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Is the Hussain marriage to be considered monogamous for all 
purposes or simply in relation to the application of section 11 (d)? 
Although there are now. few practical differences?! between valid 
monogamous and valid potentially polygamous marriages the 
distinction is still important in assessing the validity and effect of 
subsequent polygamous marriages. : 

The first issue is whether the husband can by change of domicile 
acquire capacity to contract subsequent polygamous marriages. If the 
first marriage is considered potentially polygamous, for purposes 
other than section 11 (d), then it is difficult to see how he can be denied 
such capacity. If however the first marriage is treated as monogamous in 
character for all purposes it can be argued, despite indirect authority to 
the contrary,®2 that no subsequent polygamous marriage can be valid 
notwithstanding a change of domicile. 

A second issue concerns the wife’s position vis-à-vis her husband and 
his other wives, assuming the subsequent marriages to be valid. If the 
first marriage is considered potentially polygamous for purposes other 
than section 11 (d) then the first wife will be treated as a “ polygamous 
wife” and, for example, her husband’s sexual intercourse with his 
other wives will not be adulterous. *? It is otherwise if the first marriage is 
treated as monogamous for all purposes. 

The judgment in Hussain gives little help on these points. Ormrod L.J. 
does not advert to the possibility of Mr. Hussain acquiring capacity to 
contract future polygamous marriages by changing his domicile and 
apparently accepts counsel’s submission that “ this marriage can never 
become polygamous.” This seems to indicate that the problem was 
not considered by the Court rather than to indicate that the marriage is 
to be treated as monogamous for all purposes and is an absolute bar to 
subsequent polygamous marriages. 

Thus, although the decision in Hussain v. Hussain is to be welcomed, 
Ormrod L.J.’s interpretation of. the word “ polygamous ” is strained 
and until the House of Lords approves the decision, uncertainty about 
the effect of section 11 (d) will remain. Further, the anomalous 
distinctions created by the decision are most unfortunate. 


The Law Commissions’ Working Paper 


A joint Working Paper of the Law Commissions® entitled “Capacity 
to contract a polygamous marriage and the concept of the potentially 
polygamous marriage” had just been concluded when Hussain v. 
Hussain was decided. The Working Paper was amended to take account 


31 Law Commission Working Paper No. 83, paras. 4.40-4.44; Morris, op. cit. pp. 128- 
133; Cheshire and North, op. cit. pp. 307-312. - . 

32 Att.-Gen. of Ceylon v. Reid [1965] A.C. 720; Drammeh v. Drammeh (1970) 18 
Ceylon Law Weekly 55. 

33 Also, on her husband’s intestacy a “ monogamous ” wife may well take the surviving 
spouse’s portion to the exclusion of subsequent wives. A “ polygamous ” wife will have to 
share with them. 

34 See at pp. 371d and 372c. 

35 Law Commission Working Paper No. 83 and Scottish Law Commission Consultative 
Memorandum No. 56. 
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of the decision and the Commissions’ main recommendations may be 
summarised as follows: 

1. The law is still in need of reform notwithstanding the decision in 
Hussain v. Hussain. . 

2. Section 11 of the M.C.A. 1973 should be amended so as only to 
invalidate actually polygamous marriages to which an English 
domiciliary is a party.*® . 

3. No marriage should be regarded as polygamous unless it is actually 
polygamous. 

4. The amendments should be retrospective. %’ 

The effect of these proposals would seem to be that no marriage 
would be void merely because it was potentially polygamous. Those 
domiciled in England and Wales would have capacity to contract 
potentially polygamous marriages. What ts the position where a party 
domiciled abroad lacks capacity to enter into a potentially polygamous 
marriage by the law of his/her domicile? Under the third recommenda- 
tion the marriage would apparently be treated as monogamous and so 
would be valid. 

These proposals achieve the benefits of the Hussain decision without 
its anomalies. However, they do not solve all the problems. In parti- 
cular, the effect of subsequent valid polygamous marriages on the first 
marriage would still be uncertain (see above, p. 658) and the question of. 
which law governs capacity to enter into a polygamous marriage would 
remain unresolved. Both of these issues are discussed in the Working 
Paper. 

The Law Commission assumes that subsequent polygamous marriages 
are valid whatever the nature of the first marriage. It is a pity that the 
Commission did not take the opportunity to examine the correctness 
and merits of this proposition. Instead, the discussion concentrates on 
the position of the first wife vis-a-vis the husband and future wives. 
The conclusion is that “‘ it would be wrong to change the law so that all 
first marriages, irrespective of the nature of the ceremony and the 
domicile of the parties were regarded in England as conferring on the 
wife the rights of a wife under a monogamous marriage.’’?8 

Therefore, in effect some wives whose marriages were in polygamous 
form, although actually monogamous, are still to be treated as “ poly- 
gamous wives ” vis-a-vis their husbands and his future wives, but the 
“ potentially polygamous’”’ characteristic of their marriage only 
comes into play after a subsequent marriage has been contracted.* 





36 If the dual domicile test governs capacity to contract polygamous marriages, then 
s. 11 (b) as it stands would have the required effect. If however Radwan v. Radwan (No. 2) 
[1973] Fam. 35 is correct then s. 11 (6) would invalidate all polygamous marriages of 
those intending to live in this country whatever their domicile, but not those of English 
domiciliaries who do not intend to set up their home here and thus would require amend- 
ment to implement the Law Commission’s recommendations. 

37 The Commission changed its mind about retrospective legislation as a result of the 
decision in Hussain v: Hussain. The concern was that unless the amendments were retro- 
spective the anomalous distinctions created by that decision (supra, p. 44) would remain. 

38 Law Commission Working Paper No. 83, para. 5.25. 

39 The marriage is by then actually polygamous and so is not covered by the Law 
Commission’s third recommendation. 
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If the concept of the potentially polygamous marriage is to remain 
albeit for this one purpose, it is essential to know by what law the 
marriage is to be characterised. Hussain v. Hussain has refuelled the 
controversy on this point. However the Law Commission is uncertain 
whether legislation is desirable and, if it is, tentatively proposes the 
limited rule that “a marriage contracted by a person having an English 
domicile should be regarded as having a legally monogamous charac- 
ter, until that :personsshould acquire a domicile, in a country whose 
law permits polygamy.” *° 

With respect, such a rule is objectionable in principle and would 
cause difficulties in practice. The rule would allow marriages which 
were monogamous at their inception (because one party was domiciled 
in England) to be converted into polygamous marriages by change of 
domicile.: This contravenes the policy of promoting monogamy and 
could give rise to considerable uncertainty about the nature of a mar- 
riage at a particular time. One would: first have to ascertain whether 
either party was domiciled in England and’ Wales at the time of the 
marriage to see if the rule applied and then to inquire whether the 
domicile had been lost. Presumably, the’ nature of the marriage would 
also change with every subsequent change of domicile.44 The 
ramifications are absurd. Suppose H and W1, both Pakistani Muslims 
domiciled in England, marry in polygamous form in Pakistan. H 
reverts to his Pakistani domicile of origin and marries W2. So long as 
W1 remains domiciled in England her marriage will be monogamous 
in character and so H will be committing adultery with W2. But as 
soon as she reverts to her domicile of origin H’s intercourse with W2 
will cease to be adulterous. : : 
`- It is unnecessarily complicated for the nature of the marriage to 
change with domicile.** What is required is a simple and straight- 
forward set of rules for ascertaining the character of each marriage 
and not just a limited rule only applying where one party is domiciled 
in. England and Wales at the time of the marriage. The rules should 
both accord with policy objectives and cause minimum injustice as 
between the parties. It is suggested that the test used by Ormrod L.J. 
in Hussain v. Hussain for determining whether the marriage was 
polygamous for the purpose of. section 11 (d) M.C.A. 1973 might be 
adopted in this context. Thus, the following might be added to the Law 
Commission’s four recommendations. 

For the purpose of ascertaining the rights of a first wife vis-à-vis her 
husband and his subsequent wives the first marriage shall be charac- 
terised according to the following rules: 

(1) All marriages are monogamous unless both: 


40 Law Commission Working Paper No: 83, para. 8.1. 

41 When a man becomes domiciled in England his potentially polygamous: marriage is 
converted into a monogamous one. Ali v. Ali [1968] p. 564. There is no authority as to 
the effect of such a change of domicile by a wife. 

42 In Ali v. Ali [1968] p. 564. Cumming-Bruce J. used “ conversion ” as a“ device ” to 
circumvent the rule in Hyde v. Hyde and so allow the court to grant matrimonial relief. 
Since the abrogation of that rule such a “ device ” is no longer necessary. 
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(a) the marriage is contracted in polygamous form in a country 
whose law permits polygamy; and 

(b) at the time of contracting the marriage one party has 
capacity to take a plurality of spouses. 

(2) The character of a marriage, as determined at its inception, 

cannot be altered by change of domicile. 

The first rule of the suggested test for characterisation begs the 
question of how capacity to enter into a polygamous marriage is to be 
determined. The prevailing view, including that of Ormrod L.J. in Hussain 
v. Hussain,** is that the dual domicile test applies. The deficiencies of 
this test and the need to find an alternative test are discussed below. 
In seeking such alternative it should be borne in mind that the test of 
capacity for the purpose of characterising a marriage at its inception 
need not necessarily be the same as the test used to assess the validity 
of subsequent polygamous marriages. 

Under the Law Commissions’ recommendations English domiciliaries 
would still be denied capacity to enter into actually polygamous 
marriages under an amended section 11, M.C.A. 1973. This principle 
does not of course resolve the choice of law controversy raised by 
Radwan v. Radwan (No. 2).*4 If that decision is correct and the intended 
matrimonial home test determines capacity to contract a polygamous 
marriage, then the prohibitions of section 11, M.C.A. 1973, would only 
apply where the intended matrimonial home is in this country. So, an 
English domiciliary would only lack capacity to contract a polygamous 
marriage if he intended to reside in England (or some other country 
which prohibits polygamy). The Law Commission does not discuss 
the merits of the intended matrimonial home test or the other alterna- 
tives 4° to the domicile test on the basis that “ reform of the choice of 
law rules on capacity to enter a polygamous marriage ... should not 
be examined in isolation from the wider issues relating to choice of 
law in marriage.”’ 46 

The Law Commission announces its intention’? to resume its 
suspended work on the choice of law rules relating to marriage and 
recommends a review of the law of domicile.* It is to be hoped that it ` 
will report on these matters soon. 

In considering what test ought to govern the essential validity of 
actually polygamous marriages, it is suggested that two guiding con- 
siderations ought to be first, the desire to maintain the institution of 
monogamy in*this country and secondly, the need to protect women 
living in ous community from becoming parties to polygamous 
marriages. The dual domicile test does not fulfil either of these require- 
ments. It does not prevent those who to all intents and purposes are 





43 See Morris, op. cit. pp. 127-128 and Cheshire and North, op. cit. pp. 348-350. 
44 11973] Fam. 35. 

45 e.g. habitual residence. 

46 Law Commission Working Paper No. 83, para. 5.30. 

47 Ibid. para. 5.31. 

48 bid. para. 5.32. 
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part of our community although not technically domiciled here*® from 
practising polygamy in this country. Nor does it take into account 
that there are three parties to a polygamous marriage and therefore 
does nothing to protect the first wife.*° 

Until the law of domicile is reformed or a preferable connecting 
factor found to govern capacity to marry reforms of law in this area 
will of necessity be imperfect? albeit intrinsically worthwhile as are 
the recommendations’in the Working Paper under discussion. Mean- 
while those recommendations should be implemented as they are a 
substantial improvement on the position following Hussain v. Hussain. 


RHONA SCHUZ* 


MUZZLING THE CONCIENTIOUS CITIZEN 


Mucu concern has been expressed in recent months over the scope of 
the offence of obstructing a police officer in the execution of his duty.? 
The decision of the Divisional Court in Hills v. Ellis ? will undoubtedly 
incur criticism from civil libertarians, not least because of the ambiguity 
of the principle it enunciates and the dangers it poses for the “ concien- 
tious citizen °” when applied to other factual situations. 

Mr. Hills, the defendant, and a friend were making their way from a 
football match which had just concluded. They witnessed a fight 
between two men. Mr. Hills formed the view that one of them was the 
innocent party. When P.C. Grey arrested the man Mr. Hills considered 
to be innocent, the defendant intervened on the “innocent man’s ” 
behalf. To overcome the crowd noise, he addressed P.C. Grey in a loud 
voice but P.C. Grey still failed to hear what was said. He then grabbed 
the constable by the elbow to gain his attention in order to inform him 
he had arrested the wrong man so the constable, if he wished, could 
revise his decision. The prosecutor, who had witnessed all this, warned 
Mr. Hills that if he did not desist, he would be arrested for obstruction.’ 
When the defendant did not do so, he was arrested and charged. 

It is important to note the findings of the justices.4 They were of 
Opinion that, in intervening, Mr. Hills “ conducted himself in an 
excited and agitated fashion,” his manner of intervention ‘* failed to 
take into account the problems of the officer in making an arrest 
against the background of many people leaving the football ground 





49 See Poulter (1983) Family Law 72, 73. . 

50 This problem could be largely remedied by making a ‘‘ monogamous ” marriage an 
absolute bar to subsequent polygamous marriages. 

* Lecturer in Law, London School of Economics. 


1 Largely because recent decisions appear to be extending the width of the offence; see 
Ricketts v. Cox [1982] Crim.L.R. 184; Lidstone [1982] N.L.J. 953; Gibbons [1983] 
Crim.L.R. 21; Lidstone [1983] Crim.L.R. 29. 

2 [1983] 2 W.L.R. 234. 

3 Of course no power exists to arrest for obstruction per se but it seems that the breach 
of the peace element would furnish a power of arrest; see R. v. Howell [1981] 3 W.L.R. 501. 

4 [1983] 2 W.L.R. 234, 236B-E. 
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when violence among football supporters is a-.prevalent phenomenon,” 
and “ seen in this light the defendant’s actions were intrusive and a 
considerable impediment to the police officer in making his arrest.” 
It is perhaps not surprising that, on these facts, the justices convicted 
Mr. Hills. l i 

‘The Divisional Court had to decide whether Mr. Hill’s conduct 
amounted to obstruction under section 51 (3) of the Police Act 1964.5 
Griffiths L.J. cited the dictum of Lord Parker C.J. in Rice v. Connolly ® 
as laying down the components of the offence: “ What the prosecution 
have to prove is that there was an obstructing of a constable, that the 
constable was at the time acting in the execution of his duty and that the 
person obstructing did so wilfully.” 

Since the officer was making a lawful arrest ” he was acting in the 
execution of his duty. Moreover, Mr. Hill’s conduct was obstruction, 
defined in Rice v. Connolly as “ the doing of any act which makes it 
more difficult for the police to carry out their duty.” ° 

The main question was whether the defendant “ wilfully ’’ obstructed 
P.C. Grey. The courts have not been consistent in their interpretation 
of the word “ wilfully,” vacillating between two lines of case law.® 
“ Wilfully ” could mean either (a) nothing short of an intention to 
obstruct the police officer in the execution of his duty,” or (b) an 
intention to do certain acts which in fact amount to obstruction.” 

Willmott v. Atack 12 was cited to the court as favouring the former 
interpretation of the word “ wilfully.” In that case Croom-Johnson J. 
stated: 


«<. in my view there must be something in the nature of a criminal 
intent of the kind. which means that it is done with the idea of some 
form of hostility to the police with the intention of seeing that 
what is done is to obstruct, and that it is not enough merely to 
show-that he intended to do what he did and that it did in fact 
have the result of the police being obstructed.” 


The notion of “ hostility’? has been widely criticised as importing 
questions of motive which are irrelevant to the issue of mens rea in 
criminal law.23 In Hills v. Ellis, McCullough J. said: “‘. .. I am uncertain 
what Croom-Johnson had in mind when he used the word ‘ hostility ° 
in the passage . . . Hostility suggests emotion and motive, but motive 





5 « Any person who... wilfully obstructs a constable in the execution of his duty... 
shall be guilty of an offence .. .”’ For a detailed account of s. 51, see M. Supperstone, 
Brownlie’s Law ofePublic Order and National Security (2nd ed., 1981), Chap. 5, pp. 105-119. 

6 [1966] 2 Q.B. 414, 419. 

7 [1983] 2 W.b.R. 234, 237E-F. ‘ 

8 [1966] 2 Q.B. 414, 419, following Hinchcliffe v. Sheldon [1955] 2 -All E.R. 406, 408, 
though the breadth of the definition has been criticized: see; Smith and Hogan, Criminal 
Law (4th ed.), p. 366. 

9 See Smith and Hogan, op. cit. at p. 104. 

10 See Eaton v. Cobb [1950] 1 All E.R. 1016. 

11 See Hudson v. McRae (1863) 4 B.'& S. 585; Cotterill v. Penn [1936] 1 K.B. 53; and 
on “ wilfully ” under the Highways Act 1959, s. 121 see Arrowsmith v. Jenkins [1963] 
2 W.L.R. 856. i 

12 [1977] Q.B. 498, 504 cited in Griffith L.J.’s judgment at p. 238-239. 

13 Supperstone, op. cit., at pp. 116-117; Smith and Hogan, op. cit. at p. 368. 
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and emotion are alike irrelevant in criminal law. ... What motive he 
had while so intending is irrelevant.” 14 

Motive is of course irrelevant,!® but it does not necessarily follow that 
the interpretation of “ wilfully ’’ in (b) is to be favoured. It seems that 
Croom-Johnson J. was looking for a word that stressed the purposive 
element in this offence and it is unfortunate that the word “ hostility ”18 
has obscured an otherwise impegcable passage. The Divisional Court in 
Hills v. Ellis rejected (a) however, preferring interpretation (b). 
McCullough J. stated: 


“,.. I would construe ‘ wilfully obstructs’ as doing deliberate 
actions with the intention of bringing about a state of affairs 
which, objectively regarded, amount to an obstruction as that 
phrase was explained by Lord Parker C.J. in Rice v. Connolly 
11966] 2 Q.B. 414, 419B, that is, making it more difficult for the 
police to carry out their duty. The fact that a defendant might not 
himself have called that state of affairs an obstruction is, to my 
‘mind, immaterial. That is not to say that it is enough to do deli- 
berate actions which, in fact, obstruct; there must be an intention 
that these actions should result in the further state of affairs to 
which I have been referring...” 1” 


The court, then, held Mr. Hills’s conduct to have been wilful and. his 
appeal was dismissed. 

Once it is accepted that such a limited mental element suffices for this 
offence, there are grave objections to the wide and vague definition of 
the actus reus adopted.1® Certainly one should not be able to behave 
towards the police in the overbearing manner which Mr. Hills appears 
to have done. But in reality, the definition “ making it more difficult for 
the police to carry out his duty ’’ is so vague as to be meaningless as a 
guide to how one may behave and, if applied strictly, potentially 
tyranical.1® For example, if a citizen, witnessing a policeman’s action 
which he considered to be unlawful or mistaken continued to pursue 
him tapping him, at technical intervals, trivially on the shoulder until 
he had his undivided attention °°, should he then render himself liable 
for breach of this section? Just what acts should amount to obstruction 


14 [1983] 2 W.L.R. 234, 239F-G. 

15 Cf. Chandler v. D.P.P. [1964] A.C. 763. 

16 Griffiths L.J. thought “ hostility °? means “ no more than that the actions of the 
‘defendant are aimed at the police ” [1983] 2 W.L.R. 234, 239A-B. 

17 [1983] 2 W.L.R. 234, 239G-H. 

18 If the mental element was more strictly defined, e.g. by requiring intention to obstruct 
or purpose to obstruct, a broadly defined actus reus may be more acceptable: the offence 
would be limited to situations where the accused intended to, or it wasehis purpose to, 
make it more difficult for the police to carry out their duties. It is submitted that the 
requirement that the mens rea includes a purposive element, if the actus reus is to be this 
broadly defined, is preferable; see infra, note 20. 

18 Lidstone [1983] Crim.L.R. 29. 

20 Adopted from Lanham [1974] Crim.L.R. 288, 292, considering Donnelly v. Jackman 
- [1970] 1 All E.R. 987. Under Hills v. Ellis he would probably be committing the offence of 
obstruction; it is: contended it should be necessary to consider his purpose in doing these 
acts (supra, note 18). It is also interesting to compare the latitude allowed to the police in 
Donnelly v. Jackman with Hills v, Ellis; on Donnelly; see D. Lanham, ** Arrest, Detention 
and Compulsion ” [1974] Crim.L.R. 288. 
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and where is the borderline between allowable conduct and illegal 
behaviour? 

So just how should the citizen, who finds himself in-Mr. Hills’s 
situation, behave? The justices stated, 


“ We considered that the respective predicaments of both the 
defendant and the prosecutor dictated a necessity for the defendant, 
in making his views known to the authorities to act with prudence 
and either follow or make his way to the poljce station to which the 
arrested man was to be taken. There the defendant would have 
been able to make his representations on the issues in an atmosphere 
of relative quietude.” #2 


In the age of a motorised police force is this always a feasible approach 
and does it not place an onerous burden on the citizen? Unfortunately, 
the moral would seem to be, “ Let the trouble-makers get on with it; 
just sit back and watch them. Why should you imperil yourself if, 
however genuinely you act in what you believe is the public interest, 
the ungrateful agencies of the law will punish you...”’ ??? 

What then should be done? K. W. Lidstone has forcefully argued for 
the repeal of this offence, and the substitution of an offence of impeding 
the ‘arrest or prosecution of a person who has committed a summary 
offence; an extension of section 4 of the Criminal Law Act 1967.23 
Alternatively, it is possible that a higher court could reverse the decision 
in Hills v. Ellis and import a purposive element into “ wilfully.” 24 For 
the moment, one is reduced to such platitudes that it is to be hoped both 
citizen and policeman use common sense and behave reasonably. 
Unfortunately, in conflicts between the police and citizen common sense 
is often noticeably absent and undoubtedly the issues will be debated 
once again, in the courts, before too much time has elapsed, with the 
law in its present unsatisfactory state. 

' MICHAEL’ DUGGAN.* 


21 [1983] 2 W.L.R. 234, 236D. 

22 Glanville Williams [1982] J.P.N. 146, E the dangers for the citizen in 
intervening in a breach of the peace situation. 

ma [1982] N.L.J. 953, 956; [1983] Crim.L.R. 29, 35. 

4 In Green v. Moore 11982] 2 W.L.R. 671, Donaldson L.J., in discussing Willmott v. 
je stated; “ His purpose was, however, to assist the police . ” The imposition of 
such a purposive element would significantly limit the scope of the offence. ' 

* Barrister. 
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ADMINISTRATIVE LAW (Fifth edition). By H. W. R. Wape. [Oxford: 
Clarendon Press.« 1982. li and 892 pp. (incl. index). Hardback 
£25-00; paperback £17-50.] | 


IT is easy to see why Wade’s Administrative Law is the leading student textbook 
in the field. The book is comprehensive and balanced; it is stylish and erudite, 
and as Wade states in the Preface, it “ aims to display the law as a clear and 
methodical structure.” This is an alluring package. Given these undoubted 
qualities I wish to focus in this review on two issues: whether the high 
standards established by Professor Wade have been maintained in this new 
edition, and, on a more reflective note, on the factors which have resulted in 
the pre-eminence of this book in the field 

Generally speaking, Professor Wade has succeeded quite well in inte- 
grating the legislative and judicial developments in administrative law over the 
past five years. The period since 1977 has been marked by a great deal of 
activity in this sphere, particularly in recent years, and the major develop- 
ments have been duly recorded and (occasionally) analysed. His success, 
however, is not without qualification. First, some new developments have not 
been dealt with. Thus, priority neighbourhoods (pp. 185-186) no longer 
exist! and neither does the office development permit system (p. 174).? 
Action areas (p. 166) are no longer to be indicated in structure plans.* The 
Ministry of Transport (p. 864) is now a Department and is no longer part of 
the Department of Environment. One would have expected in ithe discussion 
of select committees (pp. 153-154) some mention of the fact that the Select 
Committee on Nationalised Industries no longer exists. 

Secondly, Professor Wade has missed the opportunity to correct several 
errors in the previous edition. The London Transport Board (p. 140) was 
abolished by the Transport (London) Act 1969 and replaced by the London 
Transport Executive. It is inaccurate to state that a local plan must “ be in 
general conformity with the structure plan, but the local authority itself is the 
judge of this ” (p. 167). This is true if the county council is responsible for the 
local plan, subject to the power of the Secretary of State to call in the plan. 
But in the vast majority of cases where the local plan is prepared by the 
district council a certificate of general conformity must be obtained from the 
county council.4 It is incorrect to say that “a local authority cannot give 
planning permission to itself: it must apply to the Secretary of State, who is 
then also the proper authority for taking any other steps for the purpose of 
planning control ” (p. 171). This mistake arises because Profegsor Wade has 
ignored the fact that section 270 of the 1971 Act gives the Secretary of State 
the power to make regulations. Under these regulations, when local auth- 
orities wish to develop land in their areas, provided they comply with the 
formal procedures (in most cases without even having to notify the Secretary 


1 3. 109 of the Housing Act 1980. 

2 S.I. 1979 No. 908. 

3 Para. 2 (b) of Sched. 14 to the Local Government, Planning and Land Act 1980. 
4 s. 14 (5) of the Town and Country Planning Act 1971. 
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of State), they may. effectively grant themselves permission, although the 
resolution takes ‘effect as a permission deemed to have been granted by the 
Secretary of State.® 

Thirdly, although Professor Wade has had to be selective with material 
appearing between January and July 1982 the section on audit of local 
authority accounts looks very dated without the inclusion of Pickwell v. 
London Borough of Camden ({1982] The Times, April 30) or mention of Part II 
of the Local Government Finance Act 1982 which, now contains the basic 
law on audit. The pressure of complying with deadlines might also explain 
the statement that in Bromley L.B.C. v. G.L.C. ({1982] 2 W.L.R. 62) the 
“ G.L.C. fell foul of th[e] principle ” that discretion must be brought to bear 
on every case because they considered themselves to be irrevocably bound to 
their election manifesto commitment (p. 331). In fact only a minority of the 
House of Lords found this to be the case.’ 

Finally, although in general the strength of this work lies in the way in 
which the law is explained clearly and succinctly there are occasional lapses. 
In discussing the Housing (Homeless Persons) Act 1977, for example, Wade 
states: ‘‘ It has been held that a person is intentionally homeless if he acqui- 
esces in accommodation being given up by a person with whom he lives ” 
(p. 187). This should, of course, read “ a person is capable of being found to be 
intentionally homeless ” because as it stands the statement blurs the crucial 
distinction between the review and appellate functions of the court. Also 
Wade attempts the well-nigh impossible in trying to say something infor- 
mative about the nature of the block grant system in one sentence. He states 
(p. 115): “ The needs and resources elements are now replaced by a block 
grant based upon ‘ grant related expenditures ° and calculated so as to give 
an incentive to economy by setting a “national threshold ’ of expenditure per 
head of population above which rate support will fall away.” This sentence is 
very obscure and does little to enlighten anyone about the nature and objec- 
tives of the system. 

These errors and omissions, however, are of marginal significance and do 
not in general detract from the high standard of scholarship of the book. The 
subject is rapidly expanding, generating increasingly complex issues. As a 
result, on occasion, even the courts clearly demonstrate that they have not 
fully understood the significance’ of the questions placed before them. This 
brings us to the second issue of focus in this review: that of the general 
orientation and significance of Wade’s work. There is always the danger that 
a critic’s subjective preferences will operate to distort and generally underplay 
the significance of an achievement. It is important, therefore, that the terms 
of reference are clarified. Thus it is essential that we understand precisely 
what is meant by the term ‘“ administrative. law ” Two distinct senses may be 
discerned. First, that it means simply the law of public administration and 
therefore encompasses all activities:in which there is a substantial degree of 
state involvement. Secondly, in a narrower sense, it is taken to mean that body 
of general legal principles which structure and limit the manner and nature of 
decision-making by public bodies. Wade adopts the latter interpretation. But 





5 Reg. 4 of the Town and Country Planning (General) Regulations (S.I. 1976 No. 
1419). 

6 It should be added, however, that the 1982 Act Beed the Royal Assent on July 13, 
1982, the day after the date of Professor Wade’s Preface. 

7 Lords Diplock and Brandon. Although note that the headnote in the All England 
Reports wrongly ascribes this view also to Lord Wilberforce. 
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how do we construct an acceptable evaluative framework? Fortunately, 
Professor Wade helps us out of this difficulty in his Hamlyn Lectures of 1980, 
where he states®: 


. books on constitutional law . .. are for the most part content to 
describe in dispassionate detail institutions whose merits may be highly 
debatable. Perhaps in this respect the attitude of constitutional lawyers 
is in a transitional phase. The,Blackstone-Bagehot-Dicey era was the age 
of self-satisfaction. Their successors today adopt a stance of fairly 
strict neutrality. The next era, I hope, will be that of the critics .. . The 
danger before them is obvious: this path leads straight into politics. But 
if the price of preserving the purity of constitutional law is that one must 
ignore the political pros and cons of what are, after all, our most essen- 
tial laws, then I would say that the price is too high and the lack of 
realism is excessive.” 


Since Wade believes that the “‘ whole of administrative law . . . may be 
treated as a branch of constitutional law ” (p. 6) these comments are equally 
applicable in the context of administrative law, with one modification. Given 
the sense of administrative law Professor Wade adopts, the reference to 
“institutions ” should be taken as shorthand for “ institutions, procedures, 
principles, doctrines and concepts.” Where then does Administrative Law fit 
within the traditions sketched by Professor Wade? There is certainly little 
evidence of critical perspective. One would have to read the 874 pages of text 
very carefully indeed to find any critical analysis of judicial decisions or legal 
developments. Reference is made to the period from the beginning of this 
century until the early sixties when the courts “ showed signs of losing 
confidence in their constitutional function ” (p. 17) but this is regarded as a 
“relapse ’’ which has now been corrected by the “ " enterprise and vigour ” of 
the judiciary in recent times. 

In fact, Professor Wade must be wel as a contemporary disciple of 
Dicey. Both may be located within the tradition of analytical jurisprudence 
and both have a definite view of the boundary between law and politics. There 
are distinct similarities in style: clear, expository and authoritative. And both 
aim to provide an account of law as a coherent system of fundamental 
principles embedded in our constitutional structure. Indeed it could even be 
said that Wade has done for administrative law what Dicey did for consti- 
tutional law. But is Wade therefore to be viewed as adopting “‘ a stance of fairly 
strict neutrality ” ? Never. Wade’s position, like Dicey’s, is clearly ideological : 


“ The primary purpose of administrative law ... is to keep the powers of 
government within their legal bounds, so as to protect the citizens against 
their abuse . . . it does much to determine the balance of power between 
the state and the citizen . . . Subject as it is to the vast empires of executive 
power that have been created, the public must be able to tely on the law 
to ensure that all this power may be used in a way confermable to its 
ideas of fair dealing and good administration ” (pp. 5-7). 


Such views seem to belong to the very era of self-satisfaction which Pro- 
fessor Wade believes is past. In this respect there are further similarities 
between Wade and Dicey. They share a similar conception of the nature of the 
common law and that of social events.? The common law is viewed as a 





: Constitutional Fundamentals (1980), pp. 1-2. 
® For Dicey’s views see in particular Lectures on the relation between Law and Public 
e Opinion in England during the Nineteenth Century (1905). . 
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system of immutable principles of right- and justice and of self-evident truth. 
Thus Wade states with evident satisfaction: “ It is remarkable how little 
alteration has proved necessary in the law laid down two centuries ago in a 
different age. The spread of the tree still increases and it throws out new 
branches, but its roots remain where they have been for centuries ” (p. 17). 
The judicial function is to give precise meaning to these principles in particular 
cases in sucha way as to maintain the logics and symmetry of the law. The courts 
are criticised only for failing to assumé the constitutional responsibilities 
imposed on them: “ So long as the courts move in Step with public opinion, 
their constitutional subservience need not prevent them from developing the 
principles of administrative law imaginatively ” (p. 29). This statement also 
provides an insight into the rather bizarre view of social reality.resulting from 
this perspective. What is ‘f public opinion ” ? How is it ascertained? Do not 
elected bodies represent or reflect public opinion? This strange view of the 
world is also reflected in the characterisation of differential rent schemes for 
council housing as examples of “‘ permissible philanthropy ” while the G.L.C.’s 
decision in 1981 to reduce fares on its public transport system is given as an 
example of “ misplaced philanthropy.” Professor Wade appears to have a 
rather anachronistic, indeed Victorian, view of:the world events. 

It is probably obvious by now that I do not share this complacent view of 
the state of administrative law. Wade recognises that there may be sceptics and 
promess a powerful defence which must be recorded (p. 23 )t 


. they [the courts] must rely on their own judgment sensing what is 
Re by the interplay of forces in the constitution. The fact that this 
involves questions of degree has sometimes led critics to disparage the rule 
of law, treating it as a merely’ political phenomenon which reflects one 
particular philosophy of government: But this is true only in the sense that 
every system of law must have its own standards for judging questions of 
abuse of discretionary power . . . the rules of law which our own system 
has devised for this purpose are objective and non-political, expressing 
indeed a particular judicial attitude but one that can be applied impar- 
tially to any kind of legislation irrespective of its political content.” 


If we are to move beyond this complacent view of administrative law we 
must deal directly with the key issues of (1) the nature of the common law, (2). 
the nature of the judicial function, and (3) the nature of social reality. On the 
question of the nature of the common law system of judicial review Wade 
states that the principles devised are objective and non-political. For these 
purposes I shall concede the point. However, it is not the principles which are 
important but, as I believe Wade himself would acknowledge, the spirit which 
informs them. Thus, in the sixties it was not the principles that changed but 
rather “ the judicial mood” (p. 19). But is the spirit of the common law 
objective and non-political ? 

I think of several reasons why it might not be. Two related factors are 
particularly cfucial. First, there is an implicit belief amongst lawyers in the 
superiority of the common law. In Dicey’s words “ as all lawyers are aware, 
a large part and, as many would add, the best part of the law of England is 
judge-made law.” 10° This idea stems from a belief in the symmetry and logical 
consistency of the common law. If this is so there may well be a tendency. 
(unconscious perhaps) to construe narrowly any legislation which is not 
entirely compatible with the symmetrical structure of the common law. 





10 Jbid. at p. 359. 
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Secondly, it seems generally recognised that the most formative era of the 
common law was during the eighteenth and nineteenth centuries. Hence 
Wade’s metaphor: “its roots remain where they have been for centuries ” 
(p. 17). Thus, while it may- be going too far to say that there is a definite 
affinity between the common law and the philosophy of laissez-faire! it might- 
not be entirely surprising if common lawyers engaged in strict scrutiny of 
legislation based on the principle of state intervention and collective action. 

These two factors, the belief in thé superiority of the common law and its 
roots in an earlier era, may well combine to produce an outlook of scepticism 
towards administrative schemes for the collective provision of services or 
regulatory controls provided for by social legislation. 

The: nature of the judicial function, however, is perhaps more important. 
Even if we accept that not only the principles but also the spirit of the common 
law are not controversial issues, there remains the question of the role of the 
judge in giving particular meaning to them in actual cases. Wade merely says 
that. the principles ‘‘ can be applied impartially ”and then treats the judicial 
function as non-problematic. Judges and judgments are not criticised. 
Instead, judicial decisions are sanitised to fit Wade’s neat, methodical 
structure of administrative law. It is as though the realist movement had never 
existed. Since Professor Wade does not analyse cases it is difficult to take him 
to task on this point. But can he really demonstrate, for example, that the 
process of analysis used by the House of Lords in either the Tameside case or 
the G.L.C. fares case was valid? 

As administrative lawyers ‘surely we have the duty to evaluate judicial 
performance against such fundamental values as consistency and coherence. 
And if decisions fail to accord with such standards we should not ignore them 
or sanitise them but should inquire as to what other influences may. have been 
at play. Then one is surely entitled to ask: who are these judges? Dicey, 
amongst others, has provided an answer 1°: “ The judges are the heads of the 
legal profession. They have acquired the intellectual and moral tone of 
English lawyers. They are men advanced in life. They are for the most part 
persons of a conservative disposition.” 

Finally, it remains to consider the view of the world of events from this 
self-satisfied perspective. The view obtained is also directly related to the use 
of the term “ administrative law ” in the sense of general legal principles. 
As a result the study is court-centred and there is a tendency to mark a sharp 
. division between law and policy or politics. This may be acceptable provided 
one understands that one is here working in a normative context. It is entirely 
unacceptable when one seeks to use that knowledge of judicial decisions to 
make statements about social reality. Thus Wade’s view that administrative 
law ‘“‘ does much to determine the balance of power between the state and 
the citizen ” is a highly contentious empirical statement and one impossible 
to justify in the terms of reference which he has set for himself in this book. 
Indeed this seems a good example of the tendency of those of the self-satisfied 
school to serve the function of legitimating the status quo. 

It is also important to recognise that although the division between law 
and policy may be acceptable for certain analytical purposes, the’ legal 
issues in this area are deeply rooted in broader questions of policy. In order 





11 It is noteworthy, however, that this relationship has recently been extolled in some 
versions of the economic analysis of Jaw. See R. Posner, Economic Analysis of Law (1977) 
on the implicit economic logic of the common law. 

12 Supra, note 8 at p. 362. For more recent evaluations see infra, note 14. 


Sept. 1983] l i REVIEWS 671 


to deal fully with the issues in the G.L.C. fares case, for example, it was 
essential to understand the policies behind the use of the new grant system 
(this incidentally the House of Lords failed to do). Similarly with the Tameside 
case. Although Wade says that the courts “ have nothing directly to do with 
mere decisions of policy such as decisions . . . that grammar schools shall be 
replaced by comprehensive schools ” (p. 349) it is equally clear that the courts 
must have a certain level of understanding of British education policy in order 
to evaluate whether or not the Secretary ef State acted illegally when satisfied 
that the local education authority was proposing toeact unreasonably. Again, 
` the court failed to reach the level of understanding required in order properly 
to determine the legal issues. Appreciation of this point is in no way facilitated 
by Professor Wade’s view that “ the Tameside case is undoubtedly a landmark 
manifesting . . . the judicial resistance to statutes which attempt to confer 
arbitrary power ” (p. 400). In general, therefore, I believe that the adoption 
of a self-satisfied court-centred approach results in a tendency to underplay the 
significance of the policy issues and may even act as a barrier to obtaining a 
realistic understanding of those issues. 

Thus while one cannot help but admire his achievement, Professor Wade’s 
work is firmly located within a tradition of complacency about adminis- 
trative law. This tradition views administrative law as a system based on the 
universal truth and justice of the common taw. Judges are characterised as 
beldly and imaginatively applying these principles to establish a coherent 
system which acts as a bulwark between the citizen and the state. The tradition 
itself seems to be a product of what Frank called the “‘ legal absolutist ” 
mind.!3 But we must also realise that it is precisely these features which have 
ensured that Wade’s Administrative Law has secured its status of pre-eminence. 
The fact of the matter is that it presents to the student an eloquent, methodical, 
authoritative and reassuring version of what otherwise would constitute a 
hopelessly complex and random subject. 

Furthermore, this version of administrative law dominates precisely because 
an equally coherent alternative version has never been articulated. The 
critical school,!4 to which Wade’s defence is directed, have provided a partial 
critique by- emphasising the degree of discretion in judicial decision-making, 
going on to argue that the courts have failed to accord sufficient legal status 
to social legislation and thence to explain certain decisions in terms of the 
cultural, philosophical or political prejudices of the judiciary. However, the 
methods and concerns of this school of criticism have not developed since 
Jennings’s classic article on the subject in 1936.15 Indeed, the essential features 
of the judicial function criticised by this school had been fully expounded by 
Dicey in 1905.16 The failure of the critical school, therefore, is essentially the 
result of the failure to use their insights as the foundation of an alternative 
theory. Instead, they have continued to work within the dominant tradition of 
analytical positivism and consequently have been bound by its strictures. 
As a result, Dicey’s comments on the group he rather quaintly refers to as 
“the socialists ” 17 may aptly be applied to the critical school: “From 


13 J, Frank, Law and the Modern Mind (1930), p. 19. 

14 The main protagonists within this critical school are J. A. G. Griffith and P. 
McAuslan. See Griffith, The Politics of the Judiciary (1981) and Public Rights and 
Private Interests (1981); McAuslan, The Ideologies of Planning Law (1980). 

15 wW, 1. Jennings, ‘* The Courts and Administrative Law—the Experience of English 
Housing Legislation ” (1936) 49 Harv.L.Rev. 426. 
8 Supra, note 9 at pp. 360-368. 

1 By which Dicey meant the supporters of legislative reforms in his “ Period of 

Collectivism,”’ ibid. Lecture VIL. 
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Benthamism the socialists of today have inherited a legislative dogma, a 
legislative instrument, and a legislative tendency.’’18 

The lesson from Dicey is that, although they have developed.a “ tendency ” 
or a “ dogma” (together with a largely instrumental conception of law!%), 
what the critical school have failed to' develop and articulate is a legal theory. 
This criticism has been reiterated recently by Eugene Kamenka who argues that 
(what I have called) the critical school have eschewed “ serious consideration 
of law as a system or as a social institution. They are more at home with a 
catalogue of injustices than with a theory of justice, with bias and distortions 
of the legal process than with the nature and functions of law, with the 
politics of the judiciary than with the role of legal traditions, techniques 
and values.” °° 

The crisis in administrative law, therefore, arises because of the growing 
recognition of the inadequacy of the dominant view exemplified by Wade and 
the inability of the critics to provide any coherent alternative theory. Faced 
with such difficulties, administrative law teachers may attempt to seek 
security by adopting a position of strict neutrality which scrupulously avoids 
making claims about administrative law which cannot be sustained. Unfor- 
tunately this provides no solution. Even Professor Wade recognises that 
judges can give meaning to legal principles only by “ sensing what is required 
by the interplay of forces in the constitution.” Consequently, the failure to 
examine the nature of these constraints and the implications for the judicial 
role serves only to emphasise the ideological nature of the exercise and points 
to a key theme in the hidden curriculum of traditional courses on admin- 
istrative law. 

Any coherent alternative theory must therefore commence with a critical 
examination both of the way in which the subject is traditionally constructed 
(administrative law as a body of general legal principles) and of the dominant 
legal theory which underpins it (analytical jurisprudence). Much of the 
theoretical work has already been done in other disciplines and merely re- 
quires sensitive and creative adaptation. From the philosophy of language we 
must learn how language (and especially legal language) is embedded in, and 
shaped by, social practices. And from social and political theory we must 
come to see precisely how these social practices depend on the acceptance of 
certain socially constructed norms about what is reasonable and acceptable 
behaviour. 

A useful starting point is to employ what may be termed “ the deviationist 
critique.” *! The deviationist critique commences by accepting the traditional 
construction of the subject and utilises traditional analytical techniques. 
These are used, however, not to rationalise and sanitise but rather to lay bare 





18 bid. at p. 302. 

19 The clearest and most extreme version of instrumentalism within the critical 
tradition is seen in Professor McAuslan’s The Ideologies of Planning Paw. The method 
employed is to evaluate judicial decisions almost solely by reference to the values which 
the decision appears to protect. Little attempt is made to reconcile the cases by reference 
to any standards of internal coherence in the law. As a result, although McAuslan 
explores the function of law as ideology, he never examines the ideological function of 
law. (That is, in order to be effective as ideology, law must manifest a degree of impartiality 
and validate itself within its own logic and criteria of equity. Otherwise it would be 
indistinguishable from the naked exercise of power). 

20 E, Kamenka, “ Demythologising the law” Times Lit. Supp. May 1, 1981, pp. 
475, 476. : 

#1 R. M. Unger, “The Critical Legal Studies Movement,” 96 Harv.L.Rev. 561, 
576-583. 
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the uncertainties, ambiguities, disharmonies and contradictions in the law.” 
At its narrowest, it aims to challenge the legitimacy of the traditional view 
of legal reasonitig.2® The objective, however, is to demonstrate that legal 
disputes cannot clearly be. distinguished from disputes about the basic terms 
of social life and thus to reveal the process by which “‘ power-ridden and 
manipulable materials gain a semblance of authority, necessity and 
determinacy.” 4 te, © = l , 

The deviationist critique may be develéped by drawing on a growing body 
of theory within various disciplinés which explores the intricate relationships 
between language, structure and power. From this mode of: analysis con- ' 
structive theories may be fashioned. But the deviationist critique also chal- 
lenges the traditional view of administrative law as a body of general legal 
prinçiples. In fact, this traditional view of the subject has been established 
only through a process of slick analogical reasoning in which the socio- 
political context to the dispute is underplayed and many of the key 
determinants of the decision remain unarticulated. If we really are concerned 
to understand the nature and functions of administrative law we must 
abandon the focus on principles and adopt the broader sense of admini- 
strative law'as the law of public administration. Because of the scale and 
varying roles of state intervention this in turn requires that we examine 
particular areas of state activity. In embarking on such a programme, 
however, the twin dangers of law-centrédness and electicism must be avoided. 
That is, the area for investigation must be. socially constructed rather than 
legally or institutionally defined (which is why, for example, one might focus 
on the land development process rather than the physical planning process) 
and, in using theory to assist our understanding of these processes, we must ~ 
be sensitive to the tradition from which they are drawn. 

‘This is a rather daunting programme. It involves a basic reorientation of 
the nature of the enterprise and it requires administrative lawyers to confront 
social science on its own terms. But if the price of maintaining the “ purity ” 
of administrative law is that we must either ignore or distort the social, 
political and economic dimensions to the enterprise then, along with Pro- 
fessor Wade, I would say that “ the price is too high and the lack of realism 
is excessive.” - eo 

MARTIN LOUGHLIN* 
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PRINCIPLES OF PUBLIC INTERNATIONAL Law. THIRD EDITION. By IAN | 
BROWNLEE. [Oxford Clarendon’ Press. 1979. xxxviii and 743 pp. 
Paperback: £10-50.] : i 


REVIEWERS of first editions invariably assess merit on the basis of a book’s “ self- 
justification.” Subsequent editions tend to turn the tables on their reviewers whose 
critical distagce may sometimes be barely that of newly-weaned disciples. Brownlie’s 
Principles is such a book. To introduce it to readers means carrying owls to Athens; 





22 For examples, see M. Loughlin, .“ Procedural fairness: a study. of the crisis in 
administrative law theory ” (1978) 28 Univ. of Toronto L.J. 215; “ Planning control and 
the property market ” (1980) 3 Urban Law & Policy 1; “ The scope and importance of 
‘ material considerations ’ ” (1980) 3. Urban Law & Policy 171. 

23 e.g. Compare Wade’s analysis of Bromley and Tameside with M. Loughlin, Local | 
Government, the Law and the Constitution (1983), pp. 30-47, 74-82. 

24 Unger supra, note 21 at p. 579. - M 

* Lecturer, School of Law, University of Warwick. - . 
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to review it amounts. to, as far as the present reviewer is concerned, an attempt to 
curl hair on one’s own bald head. ke, 

The third edition remains true to the principle objects of its forerunners, namely to 
present a “ reasonably comprehensive account of the Law of Peace based upon the 
modern practice of States,” but includes substantial revision to account for recent 
state practice in mainly three areas: the law of the sea, state immunity, and the status 
of foreign investments. Although reference to the Preface of the first edition has 
been omitted in the later ones, it must still be assumed to have been the author’s 
intention not to produce a-“ text book or manual which says something about all 
aspects of ‘ Public Internatienal Law.’ ” The term “ Law of Peace ” is used to exclude 
matters of the use of force by states which is the subject of the well-known separate 
monograph by the author. It does not, however, suggest that all or most other 
matters, are covered. On the contrary the law of peace is clearly treated as an open 
category. This is not only recognised in the above statements with their emphasis on 
principles and implicit rejection, for textbooks, of specialisation but it is also 
apparent from the inclusion of additional subjects (in Part XI, transmission of rights 
and duties, Chap. 29; Part VI, diplomatic and consular relations, Chap. 16; Part X, 
technique of supervision. and protection, Chap. 27, all first introduced in the second 
edition) and materials (Section 12, the prevention and punishment of crimes against 
internationally protected persons added to Chap. 16; Section 13, the international 
sea bed area added to Chap. 12 on common amenities and co-operation in the use 
of resources) as well as by the book’s focus on the law-creating agencies of state 
practice and decisions of international and municipal courts. Throughout such 
practice is succinctly stated, carefully analysed and critically discussed. These 
qualities, of course, are not merely a matter of style but evidence of a methodical 
approach to the exposition of, in the author’s words, “ law and legal technique.” 
. Attention to legal techniques, in a sense is one of the few explicit “ jurisprudential ” 
references in the book which otherwise excludes historiography as well as 
speculations on the philosophical and sociological substratum of international law 
and society, such as the basis of obligations and sanctions. This feature above all 
must ensure the book.a measure of vivid longtvity, mirroring the still essentially 
“ procedural ” characteristics of international law. Such skilled professionalism 
may perhaps be resented by those who prefer so called policy-orientated approaches. 
However, it must not, to be sure, be thought of as being blind to considerations of 
policy and conflicts of policy. Unfailingly, their influence upon state practice is duly 
accounted for. 

The inclusion of a chapter on “ Common amenities and co-operation in the use 
of resources, once hailed as a courageous departure from the traditional arrangement 
of English books on international law ” (cf. book review of the first edition by Marsh 
(1968) 17 I.C.L.Q. 538) appears now almost prophetic in retrospect as specialised 
courses on international resource management and economic law proliferate. 
Special mention should be made of Part IV on the law of the sea. Here Brownlie 
offers a comprehensive. and appropriately cautious analysis of contemporary 
developments. With state practice at the conclusion of UNCLOS III in a state of 
flux in some areas this account is likely to remain the most up to date overview for 
some time to come. Chapter 15 on privileges and immunities of foreign states was 
expanded to include sections on the European Convention on State Immunity and the 
evolution of the English cases respectively. Recent developments in the fields of state 
responsibility for the treatment of aliens and their property (especially the charter of 
economic rights and duties of states) and. human rights and self-deternsination (final 
Act of Helsinki Conference on Security and Co-operation 1975; Declaration by the 
General Assembly of the United Nations on the protection of all persons from being 
subjected to torture and other cruel inhuman or degrading treatment or punishment, 
1975) are also mentioned. It is noteworthy in that context that Brownlie dismisses 
as incorrect the view of writers that the “ chdice of public international law as the 
law of contracts between states and private individuals turns them into treaties 
involving state responsibility when breached ” (p. 551). ` 

Space dedicated to international organisations constitutes, as before, less than 
4 per cent. of the total text which is in stark contrast to, for instance, 19 per cent. of 
e 
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the text in one recent German textbook (Verdross-Simma, Universelles Völkerrecht, 
Theorie und Praxis, 1976). However, such comparison while perhaps startling at first 
sight, is misleading considered in isolation from the general organisation of the 
books concerned. The treatment in the Principles of the basic structural and 
functional characteristics of international organisations conveys sufficient 
information about relevant legal mechanisms. Thus, the narrative is not 
overburdened by purely repetitive description of the features of a multiplicity of 
institutions and agencies, a flaw in some specialist monographs on international 
organisations. The two separate bibliographies on international organisations as well 
as on common amenities and co-operation in the useeof resources have not been 
retained in the third edition. 

Brownlie’s Principles is the leading general textbook on international law in the 
English language.’ Holland’s bonmot that international law is but “ private law writ 
large ” has faded into oblivion. Nevertheless, the book bears, inevitably, the imprint 
of a common lawyer’s approach. Cases, of course, constitute an essential raw 
material. Themes tend to be broken up into itemised issues and are sometimes 
dealt with as separate species under their own proper names used as classification. 
This on occasion creates the impression of excessive terseness; however, the material 
(for instance, inspection procedures) may be discussed in several different contexts 
(see, e.g. p. 649). There is ample reference to literature in English and French. It 
must be said though that the practice of states outside the Anglo-American legal 
tradition and particularly that of continental European states is treated somewhat 
less thoroughly. Attention to this matter in a future edition would enhance the status 
of the Principles as an “ authority.” The Principles is an established standard setting 
textbook. It reflects at the same time an awareness that pressing needs of the world 
today should be reflected in legal development. The clarity and conciseness of this 
text itself may “ help international law develop ” (Trudeau, 9 I.L.M. 660). The 
usefulness of the Principles as a teaching tool cannot be over-emphasised, a point 
merely underscored by its remarkably moderate price. 

FRIEDL WEISS* 


AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGISLATION. 
JEREMY BENTHAM. Edited by J. H. BURNS and H. L. A. HART. 
[London: Methuen 1982. 343 pp. Paperback: £6°95.] 


Tue appearance in a paperback volume of Jeremy Bentham’s Introduction to the 
Principles of Morals and Legislation (I.P.M.L.), which was published originally in 
1970 as part of the Collected Works, is very welcome, and additionally welcome is the 
lengthy introduction written especially for this néw edition by H. L. A. Hart. 
As the paperback version reprints the whole of the 1970 text without reducing the 
size of the print, the reader, and especially the student, will benefit considerably 
from being able to possess a scholarly edition of Bentham’s best-known work at a 
reasonable price. The text, carefully edited by J. H. Burns and H. L. A. Hart, is 
based on Bentham’s own editions of 1789 and 1823 and supersedes all other editions. 
In addition, it is accompanied by useful annotation and an excellent subject index 
which is a mogel of its kind. l 

For those who already possess or have access to the original 1970 publication, 
there remairs the considerable attraction of Hart’s new introduction which charac- 
teristically combines lucidity with a highly subtle, complex and original discussion 
of a work, which, though often quoted, is easily misunderstood and is by no means 
easy to read. Hart sets himself two main objectives: to restate Bentham’s own ' 
intentions in writing the book; and to assess the importance of a number of argu- 
ments, especially those in the later chapters, to contemporary debates in both legal 
philosophy and philosophy of mind and action. | 

As for the’first objective, Hart reminds us that Bentham’s original plan for the 
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work was that it should serve as an introduction to a penal code and form part of 
the volume in which the penal code was to be published. The penal code, itself, was 
started on several occasions, and though well-advanced, it was never finished. As late 
as 1830 Bentham published an elaborate table of a penal code which was attached to 
the first volume of the Constitutional Code.’ But the “ introduction ” to the earlier 
work on penal law was eventually seen by Bentham as forming a study of the basis of 
legislative science itself and capable of standing on its own, though it still bore the 
marks of Bentham’s original plan. As Hart points ouf, the book contains numerous 
remarks about the relevance of Benthgm’s arguments to “ offences ” created by the 
penal law and the viewpoint which Bentham adopts throughout the book is, as Hart 
Suggests, one of “a legislator enacting a code of conduct based on the principles of 
utility and backed by punitive sanctions regulated by the same principles ” (p. xxxv). 
This viewpoint is by no means narrowly conceived. Bentham’s conception of penal 
law includes a wider variety of acts and punishments than are usually associated 
with the modern notion of criminal law and would in a modern context spill over 
into the spheres of breach of contract, breach of trust, and various torts, dccom- 
panied by a more’extensive conception of punishment and compensation than is 
usually associated with the criminal law. 

Seen in its true light the J.P.M.L. should not, as Hart correctly argues, be seen as 
primarily a work of moral philosophy, as it has been treated generally in the 20th 
century. This tendency has led numerous scholars to concentrate their attention 
wholly on chapters I-V in which the principle of utility and the so-called felicific 
calculus are set forth, and to ignore, minimise, or dismiss the rest.? Although Hart 
does not ignore this earlier material, his main object is to encourage the reader to 
come to terms with the more complex and difficult later chapters where Bentham’s 
originality and analytical skill are fully brought to bear on a range of problems 
which remain of interest to lawyers and philosophers today. 

In pursuing the second objective, Hart pays considerable attention to Chapters 
VII-IX, concerned with Bentham’s account of human action and some of its mental 
components such as intentionality and consciousness, where he finds several examples 
of “ Bentham’s rare ability to steer clear of over-simplifying general theories while 
maintaining a critical awareness of the points at which our conventional ways of 
talking about mind and action may mislead us, or prompt the asking of unanswerable 
because confused questions” (p. lv). Although most readers find the numerous 
distinctions and detail in these chapters somewhat burdensome, it is precisely here 
that Bentham’s skill emerges in avoiding the kind of oversimplification that one 
finds, for example, in the work of John Austin. Hart draws out some of these 
distinctions, explores their strengths and weaknesses, and even develops arguments 
where Bentham’s own remarks are merely suggestive. 

Hart also dwells on the chapters (XIII-XV) devoted to the theme of punishment, 
where he considers both the strengths and weaknesses of Bentham’s theory, especially 
in light of well-known modern criticisms. Bentham’s starting point is that punishment 
is always an evil to be justified only where worse evils cannot be prevented by its use. 
This idea, and others related to it, were not new, but Bentham developed them so 
thoroughly that he was able “ to show what was really involved in taking seriously 
and consistently this enlightened and rationalist approach ” (p. lxi). For example, by 
using economic analogies concerned with adjusting the costs, benefits and applica- 
tions of punishment, he was able to develop an important theory which anticipated 
later economic theories of law and politics (pp. lxi-lxii). Furthermore, Hart expounds 
and then criticises the account of the mental conditions for criminal esponsibility 
which emerges from Bentham’s theory of punishment when the theory Is applied to a 
system of strict liability and to the whole problem of excuses. 

Finally, Hart encourages the reader to attempt the formidable Chapter XVI, 
making up approximately a third of the volume, in which Bentham presents an 
elaborate classification of various offences. He emphasises that Bentham is not 
ee 


1 See Jeremy Bentham, Constitutional Code, Vol. 1, F. Rosen and J. H. Burns (eds.), 
Collected Works (1983). 


2 See, for example, Mary Warnock (ed.), Utilitarianism, (1962). 
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producing a criminal code but rather a guide for legislators for the use of their 
coercive powers. The various offences are those which might be adopted by a 
legislator and their classification provides the basis for a-classification of legislation. 
Hart also makes some useful remarks on Bentham’s idiosyncratic use of terms such 
as “ penal,” “ criminal,” “ punishment,” -and “ civil,” which, though intended to 
clarify his argument, in fact renders this chapter more difficult than it need be. 

Hart does not neglect the earlier chapters and provides an interesting discussion of 
the compatibility of the utility principle with psychological hedonism. He also 
considers Bentham’s account of private ethics, a theme which has been of interest to 
Bentham’s scholarship since the publication of David Lyons’ In‘the Interest of the 
Governed? Drawing on J. R. Dinwiddy’s work, Hart develops a useful critique of 
several of Lyons’ arguments.* oa : ` l 

The I.P.M.L. is not merely an introduction to a penal code which was never 
completed. It is also an introduction to Bentham’s legal-philosophy which is developed 
further, for example, in Of Laws in General.’ But can the I.P.M.L. stand as the main 
introduction to the vast body of Bentham’s work which ranges from economic theory 
to practical political. reform, from constitutional codes to Panopticon? Although 
most of the arguments in the J.P.M.L. reappear in various forms in Bentham’s later 
works, it is true to say that it does not, except for a few references in Chapter XVI 
and in the Concluding Note, anticipate the later development of Bentham’s interest 
in political reform and representative democracy. Perhaps, other volumes of the 
Collected Works which reveal these different aspects of: Bentham’s thought will 
appear in paperback editions. In the meantime, the comparatively easy availability 
of this important text should encourage students of law and philosophy to make a 
fresh start in exploring again Bentham’s subtle and original mind. 


Me s FREDERICK ROSEN* 


Courts, PROSECUTION, AND CONVICTION. By M. McConviiz and 
J. BALDWIN. [Oxford: Oxford University Press. 1981. 232 pp. 
£12-00.] | ek: : 


Part of the research reported in this book was financed by the Royal Commission on 
Criminal Procedure. Recently the authors have published a cri de coeur 1 because in 
its.report the Commission ignored or used in highly selected and unscientific ways 
the results of the impressive and (one would have thought) valuable hody of research 
which it so commissioned and paid for. Thus it is not surprising that the Conservative 
Government’s Police and Criminal Evidence Bill, reflects the same sublime cynicism 
towards what is revealed here about interrogation and evidence in particular, and 
police control over the prosecution process in general. 

The merits of McConville and Baldwin’s studies are the high technical quality of 
the research itself and the modesty of the authors’ enterprise. Based on a detailed 
analysis of almost two and a half thousand Crown Court cases in Birmingham, and a 
more or less comparable sample in London, coupled with interviews with defendants’ 
and those involved with prosecution, the authors are able to extract in this book 
information about acquittals and about the part played by interrogation and 
confession evidence in the prosecution process. As in their two previous major 
works ? the authérs make judicious use of independent evaluations of the evidence by 





3 (1973). ° 

4 See J. R. Dinwiddy, “ Bentham on Private Ethics and the Principle of Utility ” 
(1982) 141 Revue International de Philosophie, 278-300. 

- 5 H.L. A. Hart (ed.), Collected Works (1970). i ' 
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1 M. McConville and J. Baldwin, “ Recent developments in English criminal justice 
and the Royal Commission.on Criminal Procedure ” (1982) 10 International Journal of 
Sociology of Law.3. ` - T - a 

2 J. Baldwin and M. McConville, Negotiated Justice (1977); J. Baldwin and M. Mc- 
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two authoritative assessors (a retired Justices’ Clerk and a retired Chief Constable), 
whose judgments are themselves tested both against each other and, where appro- 
priate, against the actual outcomes of cases. 

The data show that 40 per cent. of all acquittals are either ordered or directed by 
the judge, rather than the outcome of jury deliberations. According to the assessors 
“7-4 per cent. of all contested cases were brought with insufficient evidence and a 
further 3-6 per cent. contained one or more counts which were not justified by the 
available evidence ” (p. 65). Moreover, these cases occasion a vast amount of pain 
and hardship: one defendant so acqujtted lost custody of a child; others lost jobs and 
friends, health, sleep, and -peace of mind.'The thrust of the authors’ argument, 
however, is that such appalling outcomes are not accidental. As in later chapters the 
unscrutinised control of the police over decisions as to charges and whether or not to 
prosecute, over how to generate evidence and construct and present cases, is presented, 
it becomes clear that organisationally the prosecution process is geared to 
encourage the confirmation of initial hunches. Screening or weeding out of weak 
cases would run counter to this overwhelming institutional tendency. And it is 
largely for this reason that, according to the authors, the police regard the securing 
of a confession as of crucial importance. 

The evidence of this study suggests that while confessions play a relatively minor 
role in the securing of convictions in contested cases, they play a major part in 
inducing a guilty plea. A second major function of interrogation is to assist the 
police to improve their conviction rate and to clear their books by encouraging 
accused people to have offences taken into consideration. In Birmingham 210 
defendants asked for 610 offences to be “ written off” in this way, On the other 
hand there was little evidence that interrogation was of any value in identifying 
accomplices or in finding stolen property. Given the centrality of the interrogation in 
police practice and police beliefs, their preference for the arrest and charge rather 
than the information and summons procedure is understandable. An arrest, it is 
argued, moves the suspected person on to police controlled territory, and sets the 
interrogation process in motion. ` À 

In addition to the detailed statistical information presented about the processing 
of the actual cases in the sample, the authors provide an extensive discussion of the 
literature in the field, and a comprehensive bibliography. Why then can the enterprise 
be described as modest? The adjective is appropriate because the authors criticise 
those studies which in their view make premature connections between data and 
theory, preferring themselves to take the rhetoric of due process as a standard 
against which both laws and informal but structured practices are judged. While this 
cannot provide a basis for questioning or analysing the rhetoric itself, it does provide 
a yardstick to which a broad cross-section of the population—including those in law 
enforcement jobs—might consent. When, as now, many of the ancient rights of 
citizenship are under attack, the maintenance of such a minimum standard becomes 
critical. It is a lamentable fact that this study has revealed that so many current 
practices fall below this minimum, not adventitiously, but because such failures are 
integral to the prosecution process. . 

MAUREEN CAIN.* 


MAKING GooD: PRISONS, PUNISHMENT AND BEYOND? By MARTIN 
WRIGHT. [Burnett Books. 1982. 316 pp. Hardback: £12-95; 
paperback: £5-95.] 


As the Director of the Howard League for Penal Reform until quite recently Martin 
Wright was well placed to write about penal policy and practices both at home and 
abroad, as Barbara Wootton observes in her Foreword. He does not content himself 
with a critical review of the present policy and practices, including prison and the 
alternatives; he produces a radical proposal of his own which would replace the 
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notion of punishment for purposes of retribution, deterrence or reform, with an 
entirely new concept whereby the offender would be required to make amends to the 
victim and to society for the harm he has done, the decision being reached by means of 
an elaborate procedure resembling arbitration, and so far as possible with the 
offender’s agreement and consent. 

Such a proposal is so revolutionary, as Lady Wootton remarks, as to require a 
whole book to itself; and it seems a pity that we have to wait to the last chapter to 
learn what are the details of the proposed scheme. Martin Wright is no starry-eyed 
idealist, and he presents a model which is carefully worked out, based to some extent 
upon the experience of the Dispute Center established in New York by the Institute 
for Mediation and Conflict Resolution in 1975, which he has observed at first-hand. 
Yet there are many doubts and difficulties which have to be resolved or overcome 
for such a scheme to be accepted. Perhaps the notion that offenders would consent to 
the orders made against them, and that they could ever “ make amends ”’ for some 
kinds of behaviour, even with a lifetime’s social servitude, are the principal doubts. 
The difficulties of moving over to a principle of compensation to the victim and to 
society are far greater than the author is prepared to admit. He himself seems at the 
end to doubt whether what he calls an unregenerate society can accept and operate 
such a scheme. But he argues that such a radical reform in policy cannot await the 
transformation of society, and indeed has itself a role to play in the adjustment of 
attitudes and values. 

This reviewer has thought for a long time that one should begin to regard crime as 
behaviour which disturbs the equilibrium of an ordered society, so that something 
else has to be done by the offender himself to recompense the victim or make amends 
to society in order to restore the situation, and enable the victim and society to be 
reconciled with the offender. Quite how this can be achieved has never been entirely 
clear but we do know that primitive tribal societies in Africa frequently operate their 
penal sanctions along these lines. Martin Wright must take credit for forcing us 
to examine this matter more deeply, in order to discover how and to what extent such 
a principle could be usefully introduced in Western societies. 

Before coming to his proposals, Martin Wright has knowledgeably reviewed the 
current crisis in the prisons, discussing the problems facing each kind of offender 
(and their families). As might be expected, he is not short on criticism, but it is 
always well-informed, and the book abounds with useful references, which are not 
the least of its virtues. Indeed in some ways it is a better-informed book than others 
recently published on this subject. The strongly reformist flavour remains throughout, 
which again is not surprising. Just occasionally one can detect an error or omission or 
a flaw in the argument, e.g. over the length of prison family visits in Sweden (surely 
some last a week-end); over the provision for regional secure units (a start has now 
been made); over the outcome of the reforms introduced by Dr. Jerome Miller in 
abolishing the youth custody arrangements in Massachussetts (not all the results 
were positive); over parole review (all the relevant information regarding a prisoner’s 
early release is not available at the time of the trial). Of the overall commitment of the 
author to the cause of a more sensible and sensitive penal policy there is never any 
doubt. It may be unrealistic and over-optimistic, however, to suggest that the State 
should find work for all prisoners at an economic wage, and on release to find 
employment for the ex-prisoner. Desirable, yes, but hardly practicable in today’s 
conditions. 

The chapter on the Sentence of the Court: What can it Achieve? may be of special 
interest to readers of this journal. Here the role of punishment in criminal justice in 
terms of deterrence and retribution, protection of the public and rehabilitation, is 
intelligently reviewed in the light of modern knowledge. There is some 
obscurity about the discussion of the etiology of crime (the parallel with the causes of 
malnutrition is rather oddly chosen); and to dismiss electro-convulsion therapy 
(E.C.T.) as to the layman comparable with kicking a television set to make it go, 
seems rather shallow and cheap. Hormone treatment for prisoners, the author might 
be interested to know, arouses deep anxieties among some members of the Parole 
Board, and refusal by the prisoner to undergo such treatment does not “ almost 
certainly mean that he is denied release on parole ” (p. 198). The history and fate of 
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group counselling in prisons needs to be referred to, instead of implying that this 
continues satisfactorily. The move back to a classical position on punishment is well 
documented, and the author is surely right i in spelling out the barrenness of this 
position. 

The chapter on Keeping Crime in Check reviews a variety of crime prevention . 
methods and programmes, but could have been strengthened by making more 
reference to the research on the subject, particularly that of the Home Office Research 
Unit. A novel part of the discussion is the review ofetrategies against specific crimes 
such as burglary, vandalism, footbal# hooliganism, crimes of violence, sexual crimes 
and cruelty to children. The suggestion that individuals can contribute towards crime 
prevention by forgoing a salary increase so that their employer can take on more staff 
(presumably to reduce unemployment) is one which really belongs in the field of 
general social policy, and is possibly not quite so unrealistic as the suggestion that 
part of any increase in pay accepted should be covenanted to voluntary organisations, 
including those concerned with crime prevention. 

So we return to the theme of making amends. This is seen as a two-way process, in 
which not only should the offender, so far as possible, put right the damage he has 
done to the victim or society, but also society should help to restore the offender’s 
position and help him to make a fresh start. Society owes him this, it is argued. 
Here perhaps the argument begins, and, in the book, it is necessarily incomplete. We 
shall look forward to the elaboration of these proposals, which require further 


consideration. 
J. E. HALL WILLIAMs * 
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ENGLISH CONCEPTIONS OF THE ROLE OF 
THEORY IN LEGAL ANALYSIS 


1. Forms oF LEGAL INQUIRY 


In the common law world “ theory” is typically thought of as 
something set apart from the central concerns of legal scholars or 
practitioners. “ Legal theory” is a distinct subject, an intellectual 
compartment relatively isolated from other legal studies. Theory itself 
is contrasted with “ practice’?! and often looked upon with some 
suspicion by those who see themselves as concerned with the realities 
of professional legal practice, or with problems of practical reform or 
doctrinal exegesis. ; 

The problem of the place of theory in analysis is in no way a problem 
unique to legal studies, and its existence has not prevented a flourishing 
recent development of theoretical writing about law. Nevertheless the 
relative intellectual isolation of legal theory within legal studies and the 
lack of clarity as to its scope and function have hardly been beneficial. 
This article seeks, first, to outline major factors which have shaped 
attitudes to legal theory in the English context, and conditions which 
have created its uneasy relationship with other forms of legal study. 
Secondly, it seeks to examine meanings which the term legal theory 
has been given in England, and the extent to which the apparent 
isolation of theory can be, and is being, overcome in some contem- 
porary forms of legal inquiry. 

Theoretical analysis of law has meant a variety of things, changing 
its aims and orientation as the study and profession of law has develop- 
ed historically and as the character of law itself has changed over time. 
The nature of. legal theory can be explained only by explaining its 
history and the intellectual and professional pressures which have 
shaped it. Today “legal theory’ is a term with no single agreed 
meaning. Like other terms of legal discourse it is frequently employed 
rhetorically. The ‘theoretical’? is sometimes merely that which is 
“ not practical,” abstract, contrary to professional experience, general- 
ised, or metaphysical. Even among those who consider themselves 





1 See e.g. Austin’s remarks on this dichotomy: J. Austin, Lectures on Jurisprudence 
(5th ed., 1885), p. 1096. (All subsequent references to the Lectures are to this edition.) 
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specialists in legal theory there are important differences of view about 
the purposes of theory, its scope and the appropriate emphases of 
theoretical work. 

These matters, it should be stressed, are not merely of concern for 
theoreticians. They indicate persistent ambiguities in thinking about 
law as a discipline or field of study. There is no generally accepted 
name for the systematic study of law, other than the name of the 
object of study itself ?; nor is there a professional designation for the 
legal scholar and researcher which distinguishes him from the practi- 
tioner of law. The term jurist is treated in English normally as a title 
of honour rather than a professional designation. As with participant- 
oriented disciplines generally, the systematic scholarly study of law is 
not given a name which differentiates its concerns or methods from 
those of professional legal practice. And the systematic scholar- 
researcher is not professionally differentiated from the legal practi- 
tioner.’ 

Many would consider this a natural! and desirable situation and 
it applies equally in other fields where the focus of knowledge is 
directly applicable expertise. But one of its effects is to suggest a 
narrowing of appropriate scholarly concerns in the field of law to those. 
in harmony with, and directly useful in, professional legal practice.4 
Another effect, equally important, is that, in so far as attempts have 
often been made to conduct inquiries into law not simply as a focus of 
professional expertise but as a moral, historical or social phenomenon 
the intrinsic importance of which justifies concern with it as an object 
of knowledge quite apart from professional needs, the epistemology 
lying behind such studies has often remained unclear.’ 

Instead of a relatively steady line of theoretical and methodological 
refinement traceable through the history of legal studies and focused 
on a consistent disciplinary objective of furthering understanding of 
the nature of law, there are numerous extremely diverse works of 





2 The term jurisprudence, which could be so used, has a different connotation in 
English usage, referring typically either to a special field or form of inquiry within academic 
legal studies or, sometimes to legal doctrine itself and the arts of its application. The 
wide divergence between these uses of the term is itself symptomatic of the disciplinary 
ambivalence referred to in the text. 

3 Unease with this situation has been hinted at in different ways by various writers. 
For example, a need to separate “ juristic analysis ” from “‘ lawyers’ (including judges’) 
concern with law” is noted in J. Stone, Legal System and Lawyers’ Reasonings (rev. ed., 
1968), p. 121. See also H. Yntema, “ Rational Basis of Legal Science ” (1931) 31 Col.L. 
Rev. 925 on confusion of different professional concerns, and especially pp. 932 et seq. 
where a distinction between “ the empirical science of Jaw” and “law in discourse ” is 
developed. Austin notes the “ wide difference” between the “ praatical tact which 
suffices for the mere application of rules to practice, or for the discovery of rules applicable 
to the given case, and the adequate and clear perception of the legal system as a whole, 
and of the relations of its parts, which is necessary to the legislator,” Lectures, p. 1095. 
For an interesting sketch of tensions and ambiguities arising from the professional 
setting of legal studies, see D. Riesman, “ Law and Sociology: Recruitment, Training and 
Colleagueship ™ in W. M. Evan (ed.), Law and Sociology: Exploratory Essays (1962), 
pp. 12-55. 

4 Cf. Riesman, op. cit. pp. 26-28. 

Some aspects of this problem are discussed in Stone, Social Dimensions of Law and 
Justice (1966), pp. 28 et seq. 
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historical, philosophical, comparative, or social scientific legal scholar- 
ship scattered through the history of legal studies. Produced, often in 
isolation, contemporaneously with professional manuals of legal 
practice and commentaries on current doctrine, some of them survive 
as classics while much other legal writing passes with the temporal 
practices which it records. But these classics do not obviously define 
the scope or outlook of a echolarly discipline, as do, for example, the 
classic theoretical works of economits, sociology, or other social 
sciences. Nor do they represent definite stages in‘a cumulative scientific 
endeavour (or markers of scientific revolution)? as in the natural 
sciences. Nor are they considered indispensable as embodying in a 
unique manner the cultural spirit which is considered an essential 
defining characteristic of the subject of study (as with classics of 
literature and language studies). They often appear strangely peripheral 
in a progress of knowledge controlled by the pace of official production 
of doctrine and the exigencies of professional practice. 

In law, however, as in other fields, no rigid line can be drawn between 
the disinterested search for knowledge and its practical application. 
In legal studies the significant line is not between “ pure” and 
“ applied ” knowledge but between doctrinal exposition organised 
solely to meet the concerns of legal professional practice in particular 
fields, and systematic knowledge of the nature of law as a mechanism 
of government and as a social phenomenon.’ Even this line, however, 
is an extremely difficult one to draw. Technical legal knowledge, relied 
on by the practitioner, is clearly essential to any wider understanding 
of the nature of law. The distinction to be drawn is not so much 
between types of subject-matter of study as between objectives and 
methods of analysis. 

In the nineteenth and early twentieth century the term “legal 
science ’’ was frequently used to refer to systematic inquiries about 
law of whatever nature. Recently the term has been re-adopted to 
refer to typical forms of legal inquiry of academic and practising 
lawyers.® In this article the term is used in a looser sense (comparable 
with the usage of “science’’ in “ political science ’’) to suggest the 
range of systematic inquiries which legal scholars and professional 
lawyers make concerning law and the workings of legal institutions. 
Some such inquiries are inspired only by a need for understanding and 
explanation of the nature of law—scientific in a perhaps stricter sense. 
Others are policy-oriented, concerned with justification, rationalisation 
or reform, or sthe provision of technically useful information for im- 
mediate practical purposes. If legal science is understood in this broad 
sense, legal theory and legal science are complementary concepts. 
Their ambiguities derive from the same sources. The professional and 
intellectual tensions reflected in the variety of methods and subject 
matter they refer to have the same historical and sociological causes. 


6 See T. S. Kuhn, The Structure of Scientific Revolutions (2nd ed., 1970). 
7 Cf. Yntema, op. cit. 
8 J. W. Harris, Law and Legal Science (1979). 
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9. THE CONTEXT OF DEVELOPMENT OF ENGLISH LEGAL THEORY 


“ Common lawyers, together with the country in which the Common 
Law was born and developed, have a certain reputation for matter-of- 
factness and practicality. They are, we are often told, the enemies of 
general speculation, of the bold proclamation of universal principles 
and, above all, of metaphysics.” ° Distrust of theory is certainly 
justified and encouraged by the history and character of the law; by 
the avowed empiricism of common law methods; by the absence of 
rational codification and by the piecemeal character of legislation. 
Max Weber stressed the irrationality, in a certain sense, of English 
common law in comparison with continental legal thought.’ But, at 
various phases in its development, rationalisation in Weber’s dual 
sense of systematisation and generalisation 11 was imposed on it by 
legal reformers, by textbook and treatise writers’? and by judicial 
consolidation and innovation. Rationalisation in this dual form 
involved development of rigorous concepts possessing broad utility 
for the organising of rules within an overall rational system of legal 
doctrine and consistent forms of legal reasoning. 

Apart from the effects of the pragmatic ethos of the judiciary and 
of the apprenticeship tradition in legal professional training on attitudes 
to professional knowledge, distrust of theory has tended to be associated 
with distrust of continental legal methods, as those methods have 
been seen from the vantage point of the common law. Political influ- 
ences traceable back to English reactions to the French Revolution 
stressed the alien character of broad concepts of human rights and the 
superiority of English legal empiricism, a superiority most authorita- 
tively asserted by Dicey in, for example, his comparison of English 
habeas corpus legislation and continental bills of rights.*® 

History showed the apparent success in English law of a pragmatic 
approach to conceptual development. As common lawyers began to 
speculate seriously on their law under the pressure of political and 
professional need to defend and extend prestige and jurisdiction, an 
exaggerated dichotomy was gradually established in thought. The law 
could be expressed in principles or maxims sanctioned by long tradi- 
tion and, at certain politically crucial times, the authority of the 
common law could be bolstered by appeals to natural or fundamental 
law. But flexibility, practicality, realism and tradition embodied in 





9 A. E-S. Tay, “ The Sense of Justice in the Common Law,” in E. Kamenka and 
A. E-S. Tay (eds.), Justice (1979), p. 79. See also A. W. B. Simpson, “ The Common Law 
and Legal Theory,” in Simpson (ed.), Oxford Essays in Jurisprudence (2nd series) (1973). 

10 M. Weber, On Law in Economy and Society (ed. M. Rheinstein) (1954), e.g. pp. 79- 
80, 316-317. 

11 Ibid. pp. 61-62. 

12 Simpson, “ The Rise and Fall of the Legal Treatise ” (1981) 48 U.Chic.L.Rev. 632. 

18 A, V. Dicey, Lectures Introductory to the Study of the Law of the Constitution (1885), 
Lecture VI, pp. 217-250; (10th ed., 1959, Chap. 5). See also especially W. Twining (1975) 
61 Archiv für Rechts-und Sozialphilosophie 325, on Bentham’s Anarchical Fallacies and 
its context. But the distrust of civilian methods in general has deep historical roots. 

14 See Simpson, op. cit., supra, note 12, pp. 642 et seq. 

a See generally J. W. Gough, Fundamental Law in English History (1955), especially 
ap. 3. 
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long continuity of gradual historical development tended to be seen 
as in opposition to rigorous conceptual or theoretical thinking in terms 
of abstract systems. Partly through the historical traditions of English 
legal thought, an opposition is still often thought to exist between these 
idealised characteristics of legal analysis. They are seen as mutually 
antagonistic. They have tended to symbolise common law mentality 
in opposition to civilian mentality.1® 

These differences have been largely at the level of general attitudes 
to law and legal inquiry rather than within law itself. Despite important 
differences in doctrinal style, the elements of rule, principle, concept 
and value have necessarily been blended in complex ways in all modern 
legal systems.’’ But one consequence of the common law outlook was 
reflected in the analysis of legal concepts. Whereas on the Continent 
such analysis became inseparable from ordinary legal education or 
legal literature,?® in the Anglo-American world its place was much 
more rigidly demarcated as ‘* general jurisprudence ’’—seen not as an 
aspect of legal thought but as a separate legal subject. The need for a 
degree of systematisation and generalisation in the common law 
promoted speculative conceptual analysis. But, in conformity with 
common law thinking, conceptual analysis was typically based in a 
strict empiricism, and when the most general concepts of law and legal 
system were analysed, again using the same empirical, anti-meta- 
physical methods, a form of legal theory, or general theory of law, was 
precariously established. 

Attitudes towards science in the nineteenth century undoubtedly 
had much to do with the acceptance of legal theory in England during 
this time. According to the proclamations of scientific advance in the 
humanities and the social fields-as well as in the study of natural 
phenomena, all phenomena which could be the subject matter of a 
science must be capable of being subjected to rational investigation 
and ordered and classified by rational means. Synthetic study in law 
should lead to construction of generalising principles, concepts and 
categories. Analytic study should elucidate typical patterns of legal 
thought to identify their elements—the specifically legal techniques of 
legal thought and legal science. *® 

Further, anything resembling a science of society was in its infancy 
when the self-conscious science of law was being established (Comte’s 
epoch-making works which would exert great influence on the establish- 
ment of such a science were mostly still to be published when Austin’s 


16 Austin’s admiration for Roman Law, as expounded by the German pandectists, 
was founded on its apparent conceptual coherence which made it “ greatly and palpably 
superior, considered as a system or whole, to the Jaw of England.” Lectures, p. 58. 

? See e.g. F. H. Lawson, The Rational Strength of English Law (1951); Lawson, A 
Common Lawyer Looks at the Civil Law (1953), p. 205: “ the leading differences between 
[the Civil Law] and the Common Law world are not differences of method or in the ways 
of handling source materials.” See also R. David and J. E. C. Brierley, Major Legal 
Systems in the World Today (2nd ed., 1978), pp. 366-367. 

8 See e.g. Stone, Legal System, pp. 217 et seq.; K. Zweigert and H. Kétz, Introduction 
to Comparative Law (1977), Vol. 1, pp. 141-142. 
Cf. Kocourek, Introduction to the Science of Law (1930), pp. 21, 23. 
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Province of Jurisprudence Determined appeared in 1832). In general, 
speculations about law as a social phenomenon were metaphysical, 
confused with ethics and natural law, and to be avoided in favour of 
scientifically acceptable data relevant to the field of study: the data 
provided by legal doctrine established in and regulating actual legal 
and judicial practice, and by the actual constitutional structures of 
government of England and those other countries with which it might 
usefully be compared. Treating law “ scientifically °” would not 
therefore require treating it as a social phenomenon with social origins 
and effects. The “causes ° of legal phenomena were to be found 
within legal doctrine itself by rationalising the systems of legal authority 
which made it possible for doctrine to be created. 


3. ASPECTS OF PROFESSIONALISATION 


The institutionalisation of legal education in the universities was a 
factor of great importance in encouraging rational organisation of the 
law and highlighting the inadequacies of common law empiricism in 
face of the need to teach law as a system, a discipline, and a coherent 
field of knowledge. Through various scholars including Dicey,?° who 
felt these inadequacies keenly when he sought to rebuild the prestige 
of the Vinerian Chair, the influence of Austinian legal theory helped 
to shape systematic exposition of law in the second half of the nine- 
teenth century. In this way, Austin’s ambition, that jurisprudence should 
provide a “ map of the law ”—a framework upon which the detail of 
legal technicality could be arranged * was partly fulfilled. 

As Samuel Shuman has properly stressed, analytical jurisprudence is 
essentially a method of legal analysis, rather than theory.”* But method 
and theory are inseparable. To be justified as scientific, analytical 
method required the support of theory which demonstrated that law 
could be understood without appeals to metaphysics or disputable 
social philosophies, as an independent field of scientific knowledge, a 
rational human creation, intelligible solely in terms of the logical 
coherence of its forms and the stable patterns of legal authority. 

Bentham’s radical reformism had relied on the union *° of a science 
of law and a science of legislation: the former to describe the irreducible 
formal structure of law as a regulative mechanism, the latter to deter- 
mine the appropriate content of law in the light of utilitarian aims and 





20 R. Cosgrove, Albert Venn Dicey: Victorian Jurist (1981), Chap. 3 and passim, 
stresses Austin’s influence on Dicey in this respect. Cf. D. Sugarman’ (1983) 46 M.L.R. 
102, 105-106. 

21 Austin, Lectures, p. 1082. See also E. C. Clark, “‘ Jurisprudence: Its Uses And Its 
Place In Legal Education ” (1885) 1 L.Q.R. 201, 204. Cf. Kocourek, Introduction, p. 26. 

22 Shuman, Legal Positivism (1963), pp. 12 et seq. Austin considered “ theory ” to be 
“ a systematical statement of rules or propositions.” Lectures, p. 1096. Such a formulation 
confuses “ theory ” and “ method ” since it makes no reference to any specific explanatory 
aims of theory. Many later writers, down to the present time, adopt a similarly vague 
definition. 

23 J. Bentham, Of Laws in General (ed. H. L. A. Hart) (1970), Chap. 19; Introduction 
to the Principles of Morals and Legislation (eds. J. Burns and H. L. A. Hart) (1970), 
pp. 1-10. 
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rational assessment of the effects and limitations of law as an instru- 
ment of government. But the science of legislation, or censorial juris- 
prudence, in Bentham’s formulation, was quickly seen as politically 
debatable,”4 metaphysical or at least of more concern to the policy 
maker than to the lawyer seeking a secure rational grounding for his 
craft. Consequently, this programme—a neglected forerunner of the 
sociology of law in some of its aspegts *—tended to be gradually 
squeezed out of the purview of a theoretically guided legal science. 
Though Austin maintained his mentor’s commitment to analytical 
jurisprudence as preparatory to utilitarian reform, his relative conserva- 
tism 7° no doubt influenced his own emphasis on the science of law, 
and the discarding of the critical science of legislation by influential 
later writers. Thus legal theory came to appear apolitical. 
Nevertheless, in its application as analytical jurisprudence, it was 
not neutral in its view of the law. With the separation of the science 
of law from the science of legislation, the act of rationalising law often 
tended to be, in effect, the demonstration of law’s strength and excel- 
lence, judged in terms of internal doctrinal coherence.?’ Legal theory, 
after Austin’s time, well served the legal profession and the State (as 
well as developing legal education) in raising the status of law as 
doctrine 28 and as the rational framework of government,?® and in 
proclaiming as scientific technique, the professional lawyer’s ways of 
reasoning with the law. Further, in defining law as a coherent, inde- 
pendent focus of knowledge and practice, legal theory guaranteed 
through its rationalisations the legal expert’s and legal practitioner’s 
claim to possession of an autonomous field of professional knowledge. 30 





24 Cf. William Hazlitt’s comment, in his Spirit of the Age (1825): “ He turns wooden 
utensils in a lathe for exercise, and fancies he can turn men in the same manner.” Quoted 
in Lloyd, Introduction to Jurisprudence (4th ed., 1979), p. 172. 

25 For this perspective on Bentham see U. Baxi, “ Introduction,” to Bentham’s 
Theory of Legislation (1975 ed.). 

8 Cf. Austin’s revealing remarks about law reform in Lectures, p. 1089, and his careful 
distancing of himself from Bentham’s radical reformism in A Plea for the Constitution 
(1859), p. vi. This is coupled with an acute sensitivity to the need to maintain “ the natural 
arrangements of society ” (ibid. p. 19), which could be threatened by reforms. Cf. W. L. 
Morison, John Austin (1982), pp. 122 et seg. 

27 Thus, Weber saw the rationalising tendencies of modern positivist legal theory as 
powerfully promoting the conditions under which law could provide, in its form, the 
basis of its own political legitimacy, quite independently of any particular values or aims 
it might be thought to serve. I have discussed this in “Legality and Political Legitimacy in 
the Sociology of Max Weber,” in D. Sugarman(ed.), Legality, Ideology and the State (1983). 

8 Austin had criticised “the matchless confusion and obscurity,” “ the unrivalled 
intricacy,” the ‘‘ chaos and darkness ” of the English law of his time. Lectures, p. 58. 
As late as 1931, J. W. Jones could write of the role of legal theory in countering the 
“ conviction that 8ur law is little more than a disorderly mass of incoherent injunctions ”’: 
see “* Modern Discussions of the Aims and Methods of Legal Science” (1931) 47 L.Q.R. 62. 

29 For an attempt to identify an implicit value element in analytical jurisprudence, see 
A. G. Chloros, “ Some Aspects of the Social and Ethical Element in Analytical Juris- 
prudence ” (1955) 67 Jurid.Rev. 79-102. The rise of Austinian jurisprudence allowed the 
“ creation of a distinct science of jurisprudence which made it possible for nineteenth 
century liberalism to proclaim freedom through the rule of law, and also in the concept 
of sovereignty.” (ibid. pp. 101-102). 

Cotterrell, “ Professional Autonomy and the Construction of Professional Know- 
ledge,” in P. Abrams and P. Lewthwaite (eds.) Development and Diversity: British Socio- 
logy 1950-1980 (1981). 
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In retrospect, however, it can be seen that this kind of justification of 
law as doctrine and as professional knowledge was, at particular times, 
not sufficient and legal theory’s demonstration of doctrinal integrity 
and consistency was supplemented by other contributions. The decline 
of natural law, under the onslaught of scientific rationalism, meant 
the decline of theory providing a moral or political justification of the 
content of particular legal orders.*’ Positivi$t legal theory glorified the 
rule of law, the Rechtsstaat, but it allowed any content of legal doctrine. 
It justified the law at the same time as it freed it from any mooring in 
moral absolutes or long tradition and allowed it to be steered into the 
currents of political change and development. The popularity for a 
time in England of historical jurisprudence, and particularly the work 
of Sir Henry Maine, can be seen as in part a nineteenth-century counter- 
current to advancing scientific rationalism in law and the reform with 
which it came to be associated.22 On the Continent it had been a 
weapon against rational codification, and was characterised by both 
conservative and irrational tendencies. In England the popularity of 
Maine’s work in the second half of the nineteenth century may be 
connected with fears about the pace of change,®* the felt need for 
demonstration of legal continuities in history in a time of apparently 
accelerating legal and social change, and cultural needs which, on the 
Continent, related to nationalism and, in England, to conceptions of 
empire.*4 Maine’s search for the roots of contemporary legal ideas of 
the common law in the broad sweep of history of earlier civilisations 
paralleled or inspired evolutionary studies in comparative religion, 
ethics and social institutions. Most of them suggested in one way or 
another a reassuring gradualism of social development over many 
centuries and presented modern institutions as the culmination of this 
historical process. 

Historical jurisprudence provided a partial and temporary replace- 
ment for the lost absolutes of natural law theory, but its appeal gradually 
declined 3 as links with the past clearly failed to prevent substantial 
and, as it appeared to some, increasingly ambitious legal change, and 
the most appropriate legal theory could be seen to be analytical 
jurisprudence which demonstrated the rationality of legal form and 
legal concepts, as the scientific professional knowledge of the lawyer, 
while admitting the changing content of legal doctrine. 

Despite its transience, historical jurisprudence left a legacy of 
theoretical insights which have only relatively recently been redis- 
covered: a recognition of the importance of legal phendmena as social 
phenomena which could be the subject-matter of a social science; 


31 Cf. H. Kelsen, General Theory of Law and State (1945), p. 10. 

32 Naturally, Maine claimed the prestige of “ science” for his historical studies, 
invoking geology as a’scientific model. Ancient Law (1861), p. 2. 

33 P, Stein, Legal Evolution (1980), pp. 99, 112-113, 122. For Maine’s own views on 
such matters see his Popular Government (1885) and W. A. Robson, “ Sir Henry Maine 
Today,” in W. I. Jennings (ed.), Modern Theories of Law (1933), p. 176. 

34 For the influence of continental historical jurists on English thought see Stein, 
op. cit. pp. 72 et seq 

35 Cf. ibid. pp. 135-126. 
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recognition of the need to understand the relationship between legal 
change and social change; emphasis on law as both doctrine and 
institutions; and recognition of irrational 38 as well as rational elements 
in law as theoretically significant. 


4. TRIUMPH AND DECLINE OF ANALYTICAL JURISPRUDENCE 


The intellectual and professional conditions discussed above constitute 
the immediate context in which positivist general jurisprudence based 
on Austin’s work came to be accepted as the theoretical basis of legal 
science in England. A variety of assumptions were implicit in this 
acceptance. It was assumed that the theory was no mere philosophical 
pursuit but practically useful, indeed necessary, to guide and structure 
legal studies of whatever kind.?” No distinction was made between the 
concerns of the practitioner and the scholar. Analytical jurisprudence 
would provide the element of systematisation and structural coherence 
in law which the empirical case-by-case method of the common law 
was in continual danger of missing.°®& And it was assumed to be 
scientific, in a sense rarely analysed rigorously but implying adherence 
to Mill’s conception of induction and to the view that law could form 
the object of a unique science to be developed through rational classifica- 
tion and analysis of doctrine. 

The triumph of analytical jurisprudence led to its atrophying, not 
because of its logical or empirical problems but because the assumptions 
which had underpinned its success ceased to hold. By the late 1920s, 
if not before, there were clear signs of crisis. After Austin, other scholars 
—particularly Markby, Holland, Salmond and the Americans Terry, 
Hohfeld and Kocourek—continued on the lines he had set, producing 
work of steadily increasing sophistication. But a commentator in an 
English journal could write in 1926 that the “ present state of analytical 
jurisprudence in this country is unsatisfactory from a critical viewpoint 
but also in the sense that no one seems to be satisfied with it. These 
who teach it and those who learn it appear to have no pleasure or 
confidence in doirg so; and if it would be going too far to say that it 
is of no practical use to the legal profession, it is certainly less useful 
to a lawyer than physiology is to a doctor or physics to an engineer.” °° 
He advocated a thoroughgoing reconstruction of legal theory in the 
light of contemporary psychological researches. 

Others in the common law world, who were strongly sympathetic to 
analytical jurisprudence felt similar serious doubts about its value. 
A 1934 article held that “ Kocourek’s plan for analytical jurisprudence 
is... free from all the weaknesses criticized in preceding systems and, as 
far as can now be seen, his contribution to the graph of progress is the 


36 In the Weberian sense of being sanctioned only by traditional or affectual considera- 
tions. 


37 See e.g. Clark, op. cit., supra, note 21. 
38 See e.g. Austin, Lectures, p. 1095. 


39 H, C. Dowdall, “ The Present State of Analytical Jurisprudence ” (1926) 42 L.Q.R. 
451. 
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most accurate and complete.” 4 Yet, ‘‘ while we steep ourselves in 
such a discussion of analytical jurisprudence, and appreciate its very 
great usefulness, we must stop to wonder whether we are not over- 
estimating its value.” 41 The work may be as fundamental to law as 
analysis is to chemistry, but law contains “ the forever-changing 
human element, which may at any time modify or abolish the existing 
or create new basic foundations on which the whole structure of our 
jurisprudence is built.” 4 Does analytical jurisprudence merely 
rationalise the ephemeral in ignorance of the real processes and condi- 
tions determining the ever-changing contours of legal doctrine? After 
all, “ law as a whole will of necessity burst any system of categories that 
is imposed on it.” 43 As if to stem the doubts, the author notes that the 
use of Hohfeld’s methods is said to make correct solutions to legal 
problems easier to arrive at and more certain, and, in any event, the 
“ deeper the analysis, the greater becomes one’s perception of funda- 
mental unity and harmony in the law.” Nevertheless “it is very 
difficult to say that these consistent networks of elements and concepts 
had any existence either in the previous legal systems as they were 
being developed or in the minds of those who were causing their 
development.” *4 

What lies behind the attitudes suggested in these statements? First, 
modern legal positivism, which had once been the banner of Bentham’s 
and Austin’s crusade against metaphysics, had permeated professional 
attitudes so that elaborate theoretical justifications of its implications 
no longer seemed necessary. Secondly, the conception of science 
which had underpinned the prestige of analytical jurisprudence seemed 
increasingly naive. Debate has raged as to what exactly Austin’s 
system was intended to express. It has been suggested that his theory 
aitempts to construct an abstract logically coherent model of an ideal 
legal system against which the empirical reality of actual legal systems 
could be compared.** But the opposing view, that the theory purports 
to describe the empirical reality of law, the actual conceptual structure 
common to modern legal systems,** is probably to be preferred.*” 
Kocourek has acutely observed that the idea of law presented in 
Austin’s work and in analytical jurisprudence for most of the century 
after the publication of The Province of Jurisprudence Determined was 


40 J Dainow, “ The Science of Law: Hohfeld and Kocourek ” (1934) 12 Can.B.Rev" 
265, 269. 

41 Ibid. p. 279. 42 Ibid. 

48 J. Dickinson (1929) 42 Harv.L.Rev. 448, 453 (reviewing Kocourek’s Jural Relations). 

44 Dainow, op. cit. p. 280. 

45 Stone, Legal System, pp. 65 et seq. 82-83, 87-88. See also C.°A. W. Manning 
“ Austin Today,” Modern Theories of Law, pp. 180 et seq. 

48 W., L. Morison, “ Some Myth About Positivism ” (1958) 68 Yale L.J. 212 Hart, 
The Concept of Law (1961), pp. 237, 241. 

7 As applied to Austin’s work the distinction has an air of unreality about it. It would 
probably have been meaningless in the intellectual context of his times. It has appeared 
to become significant because of the problems of the role of analytical jurisprudence, 
discussed later in this article, which have become apparent since Austin’s time. For a 
clear discussion of problems of evaluating such characterisations of the function of theory, 
see the comparison of “ instrumentalist ” and “ realist ” views of theory in E. Nagel, 
The Structure of Science (1961), Chap. 6. 
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“ materialistic and anthropomorphic,” that is, legal concepts were 
understood as actually expressing human qualities or social facts. 
Thus, sovereignty was a human power residing in a human being or 
group, law was the expression of human will in the form of a human 
command and legal relations were “ material (social) bonds uniting 
material human beings.” No clear distinction between concept and 
material reality was recognised; the nature and essence of law “ for 
scientific purposes could be expressed in terms dealing with human 
beings, human groups and political society.” 48 

With the development of social science and the recognition by natural 
scientists that statements about the empirical world could not be made 
in the form of true principles but only contingent hypotheses, the major 
scientific assumptions of classic analytical jurisprudence collapsed 
because its attempt was essentially to derive “‘ true ” principles from 
the empirical materials of doctrine. Some argued that the collapse 
undermined not just legal theory but the whole methodology of legal 
analysis.*® But the argument could be avoided by ceasing to talk 
seriously about law as a science, or to examine rigorously the kind of 
knowledge created through legal analysis, or to consider any longer 
the rational basis on which law could claim to be a learned discipline 
of systematic knowledge and inquiry. Given that the reputation of law 
as professional expertise and educational subject had advanced im- 
measurably beyond that of Austin’s day (and in no small measure 
because of his work and that of his followers) it had become possible to 
teach and practise law and rationalise legal doctrine, while putting to. 
one side epistemological problems surrounding the enterprise. ` 

This response was excusable though not justifiable because the 
assumption of the necessity of theory as the support of legal study and 
legal practice, an assumption far from universally shared in its heyday, 
collapsed as changes in the law itself seemed to demonstrate the 
increasing irrelevance of analytical jurisprudence to the concerns of 
doctrinal analysis in professional practice. 

Thus, analysis of general concepts has seemed less and less appro- 
priate with increasingly rapid legislative change. The form and content 
of new law seemed to defy traditional forms of conceptual analysis.®° 
Increasingly, detailed regulation by statute, delegated legislation, codes 


48 Kocourek, “ The Century of Analytical Jurisprudence Since John Austin ” 
Law: A Century of Progress (1937), Vol. 2, p. 211. 

49 Cf. W. W. Cook, “ Scientific Method and the Law ” (1927) 13 Am. Bar Ass.J. 303. 
See also Yntema, op. cif. 

50 Cf. the orthodox “ enlightened ’’ view of Sir W. Greene, “ Jurisprudence and the 
Practising Lawyer ” [1936] J.S.P.T.L. 10, 18: “ Law cannot exist without principle, and 
the principles of law cannot exist without that ultimate synthesis which unites them in 
one coherent system ’’; and the views expressed in discussion of Greene’s paper. One 
participant remarked that there was “ disagreement concerning the meaning of Juris- 
prudence. Some, like himself, thought it should consist of the logical analysis of the 
principal conceptions used in law, but he was amazed to find how few were the pro- 
positions of English law which could be dignified by the name of ‘ general principles.” 
(ibid. p. 19. Discussion at the Annual Meeting of the S.P.T.L., July 18, 1936). See also 
e.g. D. Harris, “The Concept of Possession in English Law” in A. G. Guest (ed.), 
Oxford Essays in Jurisprudence (1961). 
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of practice or administrative directives has identified and specifically 
controlled particular situations, narrowly defined cases and particular 
categories of legal actors. Today the professional lawyer must continue 
to try to impose rationality on the law since his work depends on it but 
now it is widely accepted that it will be a “ piecemeal ” rationality, the 
creation of “ relative ” order in parts of the law without the possibility 
of a total picture, or overall dactrinal framework elucidated by theory. 
And the concern of positivist legal theory with formal legal definitions 
of authority and the specification of jurisdictions as of central sig- 
nificance is rendered somewhat unreal by the growth of administrative 
discretion in many fields, creating powers often far more significant 
than those specifically defined by law, so that without a knowledge of 
their scope and the manner in which they are exercised, legal expertise 
may be for many practical purposes valueless. 


5. HART AND THE RETURN TO EMPIRICISM 


The collapse of the assumptions on which acceptance of the utility of 
Austinian analytical jurisprudence had been based, put in issue again 
the role of theory in legal analysis. For a theorist, the ignoring of 
epistemological questions is not an option if he seeks any degree of 
rigour in his work. Such questions determine the place of theory in a 
discipline or field of inquiry, and its appropriate concerns and objec- 
tives. But, in general, contemporary legal theory is not characterised 
by rigorous attempts to clarify these matters, nor by general implicit 
agreement on answers to the questions posed. 

Professor H. L. A. Hart’s 1953 address, Definition and Theory in 
Jurisprudence,*! showed an acute awareness of the charge of unreality 
of conceptual inquiries in jurisprudence. It is significant that when this 
charge was becoming impossible to ignore, analytical inquiries were 
becoming more assertively conceptualistic through the influence 
particularly of Hohfeld, Kocourek and Kelsen. Such inquiries were 
self-consciously shedding ‘‘ authropomorphic”’ or “ materialistic ” 
overtones, and developing what looked increasingly like a kind of legal 
calculus on the lines of models in mathematics.5? They were willing 
to use, for example in Kelsen’s work, admitted “ hypotheses ” or 
“ postulates ” not present in actual legal discourse (for example, the 
concept of basic norm) and to restructure legal forms (for example, the 
form of legal norm in Kelsen’s legal theory) in a manner different 
from that typically recognised in legal practice. Hart’s address, in 
effect, advocates a return to legal empiricism. Legal wogds should be 
elucidated by ‘ considering the conditions under which statements in 
which they have their characteristic use are true,” 5 that is, accepted 
as correct within actual legal discourse. 





51 (1954) 70 L.Q.R. 37. 

52 Cf. Kocourek, “ Century,” p. 215, noting the emergence of what he calls the 
“ conceptual ” view of legal reality. Law came to be regarded “as conceptual in the 
whole of its existence and manifestations.” (ibid.) 

53 Hart, ‘ Definition and Theory in Jurisprudence ” (1954) 70 L.Q.R. 37, 60. 
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The situation is not, however, that of Austin’s day. Now we are 
aware that a theory is not “ a compendious but elliptic formulation of 
relations of dependence between observable events and properties,” 54 
that is, a form of description of phenomena. Professor Bodenheimer 5 
asks whether Hart’s reformulated conceptual inquiries are redundant, 
amounting in effect to no more than an economical statement of the 
essentials of legal doctrine itself, so that the theorist has worked himself 
out of a job and what remains is orthodox doctrinal analysis, which is 
the concern of every lawyer. Surely, if the theorist is to give up his 
abstractions of systems from legal doctrine as unrealistic, he must 
justify his role by a different kind of theorisation of doctrine and legal 
experience: one which explains the production and development of 
doctrine and the nature of legal institutions in relation to history and 
society. 

Though there are oversimplifications in Bodenheimer’s critique, 
Hart’s answers are not satisfactory. He will not accept that analytical 
jurisprudence should be replaced, as Bodenheimer suggests, or that 
conceptual and formal inquiries should be seen as merely an aspect of 
wider analyses of law as a social phenomenon. Hart considers that 
analytical jurisprudence can still give the lawyer a “‘ deeper under- 
standing ” of doctrine. Such analysis is not, as Austin thought, a 
necessary introduction to essential legal studies but a culmination of 
them. But what kind of deeper understanding is this? Why is it needed 
and why is it not obtainable in ordinary doctrinal studies? Why is 
there virtue in imposing on doctrine a “ system’’ which it does not 
necessarily actually express or recognise and which is presumably 
subject to continual change or reinterpretation? Probably the better 
justification is Kocourek’s: that new legal ideas may be constructed 
by synthesis and that these can be used to improve the law.°®’ On this 
view the mission of analytical jurisprudence would not be fulfilled 
“ until its findings are translated into legal codes and legal techniques.,’’®® 
But now we accept that the life of the law has not been logic but 
experience; or rather, both, in complex combinations. And the greater 
the conceptual purity of reformulation of doctrine, the less likely that 
modern legal pragmatism will even recognise its injunctions. As long 
as theory’s sole concern is with rational abstraction, organisation and 
interpretation of legal doctrine according to the precepts of analytical 





54 Nagel, op. cit. p. 118. 

56 E, Bodenh@imer, ‘“* Modern Analytical Jurisprudence and the Limits of its Useful- 
ness ” (1956) 104 U.Pa.L.Rev. 1080. 

56 Hart, “ Analytical Jurisprudence in Mid-Twentieth Century : A Reply to Professor 
Bodenheimer ” (1957) 105 U.Pa.L.Rev. 953, 964 et seq. 

5? Kocourek, Introduction, p. 23. 

58 Kocourek, “ Century,” p. 216. In effect, this is a restatement of Bentham’s hopes for 
his expository jurisprudence. Hohfeld considered analytical jurisprudence “an indis- 
pensable prerequisite ” to substantial law reform and to “‘ reduction in the bulk of the law, 
making it more easily interpreted by officials, and more intelligible to the public.” W. N. 
Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning (1923), p. 350. 
In this formulation, however, the objective might be thought appropriate to many forms 
of legal analysis and inquiry and does not suggest a specific justification of analytical 
jurisprudence. 
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jurisprudence, it seems that it must remain stranded between the Scylla 
of a conceptualism and abstraction substantially irrelevant to systematic 
understanding of the realities of legal practice and legal experience 
and the Charybdis of empirical doctrinal inquiry which merely dupli- 
cates ordinary legal analysis without introducing significant theoretical 
and methodological refinements.°® 

Why is Hart so concerned ,to reject the widening of conceptual 
inquiries to encompass the historical development and sociological 
significance of legal forms, legal doctrine and legal concepts? Such a 
widening would allow the reconstruction of the traditional forms of 
inquiry of analytical jurisprudence as a necessary, but not sufficient, 
component of rigorous theoretical study of law as a social phenomenon. 
Undoubtedly a reconstruction of this kind would deny any claim for 
analytical jurisprudence that it has an epistemology which allows it to 
stand independently as an autonomous field of inquiry or branch of 
knowledge. Its validity would be only as an element in wider theoretical 
study. Hart rejects the “absurd ”?” and “ quite fantastic ” view that 
“ law in its proper functioning needs no recourse to other disciplines.” ®° 
But this is in no way seen to compromise the integrity of analytical 
jurisprudence, and a rigorous justification of that integrity is not 
forthcoming. Ultimately his justification for concentrating on conceptual 
inquiries in the old conditions of intellectual isolation © is a pedagogic 
one ®: it is educationally letter to do so because conceptual inquiries 
are more educationally valuable for students than inquiries into the 
social bases and consequences of law. 

As to why this should be so the answer is considered to lie in the 
primitive state of conceptual analysis in social science. The “ average 
book written in the sociological vein, whether on legal topics or 
otherwise, is full of unanalysed concepts and ambiguities of just that 
sort which a training in analysis might enable a student to confront 
successfully.” 64 There is undoubtedly some truth in this ® but two 
points need to be made. First, it is the best work, and not the average, 
which marks the worth of any form of inquiry. Generalised statements 
about lack of conceptual rigour in the social sciences will not lightly 
be invoked by those familiar with the work of, for example, Max Weber. 


59 Cf. A. H. Campbell, “ A Note on the Word ‘ Jurisprudence’ ” (1942) 58 L.Q.R. 
334. It is the “ danger of descent into mere legal exposition ’’ which seems to underlie 
Stone’s insistence on the non-empirical character of analytical jurisprudence. See Legal 
System, p. 51. 

0 Hart, “ Analytical Jurisprudence ” (supra, note 56) pp. 955-956. ° 

s1 But Hart points out that as well as “‘ exclusively legal concepts, the student’s 
analytical inquiries should certainly cover concepts such as those of Justice, Natural Law, 
Punishment and Responsibility ” since these are ‘‘ closely interrelated with law and have 
traditionally been included in the study of jurisprudence.” Ibid. p. 973. 

82 Cf. Austin, Lectures, pp. 1087-1088, comparing analytical jurisprudence with 
mathematics as a mental training. But for Austin this is not a justification of the scientific 
integrity of analytical jurisprudence, but merely one of several valuable by-products of 
analytical method. 

3 Hart, “ Analytical Jurisprudence,” pp. 973 et seg. See also Hart, “* Philosophy of 
Law and Jurisprudence in Britain (1945—1952)” (1953) 2 Am.Jo.Comp.Law 355, 263-364. 
64 « Analytical Jurisprudence,” p. 974. 
85 Cf. Shuman, Legal Positivism, pp. 170-171. 
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Nor will the careful student be easily persuaded of its obvious inferiority 
as an intellectual achievement when compared with work that analytical 
jurisprudence has produced. Secondly, the business of philosophy is 
conceptual clarification. It would be strange if those committed to this 
discipline could not hold it out as a paragon of conceptual rigour and, 
perhaps, as superior in this respect to most other disciplines. But it 
would be as unfair to use*this quality to belittle, in general terms, the 
intellectual contributions of other disciplines as it, would for a sociologist 
concerned with law to complain that philosophers contribute little or 
nothing to analysis of social factors influencing types of legal develop- 
ment and differences in legal ideas or forms of legal reasoning in 
different types of social order. 

That Hart’s implicit epistemology is in important respects similar to 
Austin’s, despite the serious problems of the latter, is confirmed by 
positions made explicit in the Concept of Law. In Hart’s view, in so far 
as analytical jurisprudence “is concerned with the clarification of the 
general framework of legal thought ” it can be also a form of “‘ descrip- 
tive sociology.” 8° As in Austin’s work, there is a close relation between 
concept and empirical social reality. In a sense they are the same. Hart 
genuinely seems to see conceptual inquiries, per se and without guidance 
and structuring by any social theory or formulation as sociological 
hypotheses, as being capable of answering sociological questions.®’ 
This position has, not unnaturally, attracted criticism.68 Hart is 
undoubtedly correct to argue that some sociological questions can be 
dissolved away by clarification of confused concepts. But this cannot 
justify a tendency either to ignore important empirical questions 
relevant to legal theory or to see them through distorting philosophical 
spectacles which obscure their real importance. 

Thus, Hart’s much discussed concept of the “internal aspect ”? of 
rules ™ remains strangely vague despite being claimed to be “‘ a decisive 
advance for analytical jurisprudence.” 71 The concept refers to the 
possibility of acceptance of a rule as a general standard for behaviour 
of members of a group, and of the basing of criticism of behaviour 
and demands for conformity on the contents of the rule. It implicitly 
recognises important sociological issues”? of legal legitimacy, such as 
those analysed in depth by Weber,’® as underlying Hart’s conception 





68 Hart, Concept of Law, p. vii. 

87 Cf. Harris, Law and Legal Science, pp. 52 et seq. 

68 See especially, J. P. Gibbs, “ Definitions of Law and Empirical Questions ” (1968) 
2 Law and Society Rev. 429. 

69 * Analytical Jurisprudence,” pp. 974-975. 

70 See J. D. Hodson, “ Hart on the Internal Aspect of Rules ” (1976) 62 Archiv fur 
Rechts-und Sozialphilosophie 381; D. N. MacCormick, Legal Reasoning and Legal Theory 
(1978), pp. 275-292. 

71 MacCormick, H. L. A. Hart (1981), p. 32. 

72 Cf. J. Raz, The Concept of a Legal System (2nd ed., 1980), p. 210. 

73 I have discussed these matters in the paper referred to supra, note 27. While the 
claim that Hart has introduced the “ hermeneutic ” method to English legal theory may be 
correct (P. M. S. Hacker, “* Hart’s Philosophy of Law ” in Hacker and Raz (eds.), Law, 
Morality and Society (1977)), the statement is a little misleading in view of the lack of any 
real attempt to locate Hart’s insights within the context of the substantial literature on 
hermeneutic methods in social science. Nevertheless one can agree with Professor Mac- 
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of law and of the “ existence ” of a legal system. But it is formulated 
in such a way as to suggest that these sociological issues can be avoided 
or solyed by assertion rather than inquiry.** And, as has been noted by a 
sympathetic commentator on Hart’s work, the closely related distinction 
which he draws between types of legal rule, is similarly based on 
“ testable but untested sociological assertion about the way in which 
people perceive and think about the law.’’”® Other problems arise 
with very important anthropological assumptions in the Concept of 
Law which have been identified and challenged.”® 

The problems which arise in this respect are remarkably similar in 
kind to those which plagued Austin because of his similar tendency to 
see concepts as “ embodying ” social reality: for example, the problem 
of the actual location of sovereignty in England or the United States,?? 
or Maine’s use of the case of Runjeet Singh as an “‘ empirical test ” of 
Austin’s theory.’® The return to legal empiricism, dictated by the need 
to make analytical jurisprudence “ realistic,” involves, when incorpor- 
ated in an attempt to set out the essential conceptual structure of a 
legal system in general theory, a dangerous intrusion into sociological 
territory: dangerous because the theory is not, according to the post- 
ulates of analytical jurisprudence, allowed to admit its interdependence 
with social theory and with researches in the social sciences generally. 


6. LEGAL THEORY, PHILOSOPHY AND SOCIAL THEORY 


Since the publication of The Concept of Law, theoretical writing on law 
in England has shown two related tendencies which appear to reflect 
attempts to avoid the dilemmas of analytical jurisprudence, which 
Hart’s work so clearly demonstrates, without attempting a reconstruc- 
tion of the links between legal theory and social science. One of these 
tendencies is an increasingly apparent retreat back into conceptualism.”® 


Cormick (loc. cit., supra, note 71 and “ Law, Morality and Positivism ” (1981) 1 L.S. 131, 
138 et seg) that Hart’s innovation is highly significant in so far as it has altered the outlook 
of analytical jurisprudence. 

74 Cf. D. C. Galloway, “ The Axiology of Analytical Jurisprudence,” in T. W. Bechtler 
(ed.), Law in a Social Context—Essays for Lon Fuller (1978), p. 84. The terminological 
vagueness of Hart’s discussion of the concept, which has been noted by several writers 
(see e.g. Hodson, op. cit. p. 398; MacCormick, H. L. A. Hart, p. 34) hints at the underlying 
sociological complexities but hardly contributes to an understanding of them. 

75 MacCormick, “ Law as Institutional Fact ” (1974) 90 L.Q.R. 102, 116. 

78 See S. A. Roberts, Order and Dispute (1979), pp. 24-25; L. J. Cohen, Book Review 
(1962) 71 Mind 395, 409-410; Galloway, op. cit. pp. 85 et seq. Cf. G. D. MacCormack, 
“* Law’ and ‘ Legal System ’’’ (1979) 42 M.L.R. 295. To say, as Hacker does (op. cit. 
p. 12), that Hart’s discussion is “ not a piece of armchair anthropology,ebut is conceptual 
analysis ° begs the question of whether conceptual analysis of a transition from the 
“ pre-legal ” to the “‘ legal ” is of value if it fails to take account of the enfpirical diversity 
and patterns of development of actual normative orders. 

7? Austin, Lectures, pp. 219 et seq., especially pp. 245-247, 261. 

78 Maine, Lectures on the Early History of Institutions (7th ed., 1914), pp. 379 et seq. 
and, generally, Lectures XII and XIII. 

79 Even if the range of concepts treated as appropriate for analysis is significantly 
wider than that favoured by earlier writers. Cf. R. S. Summers, ‘‘ The New Analytical 
Jurists ” (1966) 41 N.Y.U.L.Rev. 861. By conceptualism I mean, specifically, conceptual 
analysis undertaken seemingly as an end, rather than a means; without clear specification 
of the practical purposes of such analysis as a contribution to understanding empirical 
phenomena or as a guide to action. r 
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This is associated with the assertion or assumption that legal theory is 
a branch of the discipline of philosophy and that, as legal philosophy, 
it adopts the outlook, methods and concerns of that discipline. Legal 
theory is no longer seen as needing to derive its justification specifically 
from its relation with legal science. It appears to seek a “ deeper 
understanding ” not primarily of the complex empirical world of legal 
regulation and legal practice, but of more fundamental frameworks of 
thought considered to be reflected in law. The apparent irrelevance of 
many of these philosophical inquiries to practical issues of significance 
for lawyers and law reformers, as well as to current debates about 
the nature of social changes affecting or affected by the law, is not 
generally seen as a matter of serious concern. The increasing pro- 
fessionalism and analytical rigour of legal philosophy seems to be 
considered, by those engaged in it, as ample compensation for what 
may appear to others as its drift towards sterility. 

The other tendency reflected in recent writing, and, like the first, 
indirectly influenced by Hart’s dual disciplinary competence and 
interests in law and philosophy, is the renewal of legal theory’s interests 
in political philosophy, and more generally in analysis of purposes and 
ideals of law. Concern with the stability or changeability of apparent 
legal ideals, the rational justification of legal policy (for example in 
criminal law), the substantive content of rights and the basis of judicial 
decision-making, are all understandable given the rapid pace of change 
in law and fears of the directionless character of its increasing tech- 
nicality. In a sense, however, much of the work in this area seems to lay 
itself open to the charges which have undermined the apparent relevance 
to realistic legal analysis of analytical jurisprudence. The tendency is to 
assume that modern highly technical law contains, ought to contain, 
or can usefully be thought of as containing some rationally elaborated 
value system. §? But it may be doubted whether it is any more reasonable 
to assume this than it is to assume, in the theory which grounds 
analytical jurisprudence, that such law is founded on, or can be 
realistically explained in terms of, abstract, logically coherent, formal 
conceptual systems. 

The aim of this article is not to deny the worth either of inquiries 
into the nature of legal forms and concepts or of inquiries about values 
reflected in the law. It is to deny that such inquiries can have any real 
utility in constructing theory fully adequate to serve the needs of legal 
science, unless they are seen merely as incomplete parts of a wider 
theoretical enterprise. That enterprise is the reformulation of the 


80 R. H. S. Tur, “ Jurisprudence and Practice ” (1976) 14 J.S.P.T.L.(N.S.) 38, 43-44. 
See also Stone, Legal System, pp. 7 et seq: ‘“‘ Most of the problems of jurisprudence, 
however, are in substance different from those of philosophy, having either no counter- 
part there, or involving additional or different elements with respect to which philosophical 
answers are rather collateral.” (p. 8). Cf. Hacker, op. cit. p. 2, and W. L. Twining, 
“ Academic Law and Legal Philosophy ” (1979) 95 L.Q.R. 563-564. 

81 See generally Twining, op. cit. pp. 565 et seq. 


82 Cf. W. L. Morison, ‘‘ Frames of Reference for Legal Ideals,” in E. Kamenka, R. 
Brown and A. E.-S. Tay (eds.), Law and Society (1978). 
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relationship between legal theory and social theory§’—theory which 
seeks to explain the structure of societies and the processes of change 
In social structure—so that legal theory is recognised as an aspect or 
component of social theory, concerned to structure inquiries about the 
nature of law as an empirical social phenomenon. Since law can be 
seen as, in essence, an affair of ideas intended to influence action, such 
a restructuring in no way displaces the central concern of legal theory 
with analysis of doctrine and with conceptual elements and moral or 
political values reflected in the law. But these elements cannot be 
considered only in so far as they are rational or systematic 84; many of 
them, in modern legal systems, are contradictory, only vaguely or 
partially elaborated in doctrine, and can be explained in their rise, 
modification and decline only in relation to complex historical condi- 
tions. To ignore the complexities of pressures which shape the history 
of legal doctrine, the social, political and economic conditions which 
influence the directions and pace of change in different areas of the 
law, the factors which influence success or failure of law reform move- 
ments, and the contribution which law itself makes to social stability 
and change, is to confine legal theory to inquiries which, taken alone, 
can explain little of real significance about the character and develop- 
ment of modern law. The conditions of modern legal practice suggest 
that conceptual rationalisation is properly seen as the lawyer’s necessary 
attempt to maintain the stability of legal doctrine in conditions of 
continual legislative change dictated by complex political, economic and 
social conditions. Lawyers’ pragmatic doctrinal rationalisations, in 
contemporary conditions, need, and can receive, little technical aid 
from general theory. It would seem presumptuous for any theorist 
lacking rigorous knowledge of the technical doctrinal detail of particular 
areas of law to suggest otherwise.°> What theory can do is to aid in 
showing the place of such rationalisations in a broader understanding 
of the law in modern conditions. It can and should help to alert the 


83 In a passage added to the second edition of his Concept of a Legal System (supra), 
Joseph Raz recognises what he calls the *‘ dependence on theoretical sociology ° of 
important questions of legal theory, arising from the fact that both the existence and 
identity of law are bound up with the existence and identity of the political system of 
which it is a part. ‘If the book is at fault it is in not emphasising this point enough.” 
(pp. 210-211). The comment suggests a willingness to recognise explicitly tendencies 
which remain largely implicit in the work of his mentor Professor Hart. Misconceptions 
about the scope and nature of social theory may pose unnecessary obstacles to progress. 
For example, J. W. Harris remarks ‘‘ If social theory has any distinctive contribution to 
make to jurisprudence, it is by showing that different kinds of society prpduce, or corres- 
pond with, different kinds of law.” Legal Philosophies (1980), p. 245. But this is too limited 
a view. In so far as social theory guides explanation of tendencies to stability and change 
in societies of various kinds, it provides a necessary theoretical basis for analysis of these 
tendencies as they influence, or may be in some measure influenced by, law and legal 
institutions in particular societies. 

84 Despite its exaggeration for effect, Thurman Arnold’s classic polemic, The Symbols 
of Government (1935), especially Chaps. 2 and 3, remains a forceful statement on this 
theme. See also J. Cohen, ‘‘ The Value of Value Symbols in Law ” (1952) 52 Col.L.Rev. 
893. 

85 But the kinds of systematic analysis which have typified analytical jurisprudence 
are, if seen in the context suggested here, often of inestimable value in making explicit 

* the assumptions and implications of pragmatic rationalisations of legal doctrine. 
è 
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lawyer to fundamental change in the overall shape of law and legal 
institutions, not merely by describing, but by guiding explanation of, 
legal change in relation to social change. 

Although there are many varieties of inquiry within what has been 
termed, in this article, legal science, legal theory with the objectives 
and outlook specified above seems potentially important for all of 
them. It holds out the prospect of contributing to explanation of the 
transformations of legal doctrine in a way -that transcends mere 
rationalisation. It can provide frameworks for understanding how legal 
institutions—legal professional organisations, courts, legislatures, 
administrative and executive agencies—function in relation to other 
institutions in society. These are matters of no small significance in 
understanding the conditions of legal practice and legal reform. 
Theory of this kind undoubtedly demands far-reaching inquiry, but 
this scope is no more than the scope of law’s social significance. It 
would, nevertheless, be as misleading to ignore the complexity, incon- 
sistencies and contradictions of social theory,5* as to deny the richness 
of insight of the classical theorists of modern society into aspects of 
law. All of these characteristics, positive and negative, are reflected in 
contemporary research concerned with the restructuring of theoretical 
inquiries about law in the light of social theory. Such research cannot 
be free of serious controversy, any more than social or legal issues of 
importance can be. Neither can it reveal “truth ” about law in the 
way that nineteenth-century science sought truth. Science typically 
recognises now that knowledge is provisional, and that the role of 
theory is to structure the formulation of hypotheses and the means of 
testing them.’? In social science, historical experience, with all its 
ambiguities, provides the most elusive yet most important test of all 
hypotheses. It cannot be imagined that the interpretation of history 
or the understanding of present conditions can be anything other than 
a task of never-ending incompleteness and formidable difficulty. But, 
as scholars and practitioners concerned with the consequences and 
potentialities of law and the advancement of its understanding, we 
have a duty not to absent ourselves from this task. 


RoGER B. M. COTTERRELL* 





86 For a modern attempt to use a study of law specifically to contribute to reformula- 
tion of social theory see R. M. Unger, Law in Modern Society (1976). 
Cf. e.g. Nagel, op. cit. Chap. 10, especially pp. 322 et seg. 
* Senior Lecturer in Law, Queen Mary College, University of London. I am grateful 
to David Sugarman for comments on a draft of this article. 


PROFESSIONAL NEGLIGENCE AND THE 
QUALITY OF LEGAL SERVICES— 
AN ECONOMIC PERSPECTIVE 


I. INTRODUCTION® 


IN recent years there have been a number of public inquiries into the 
professions reflecting a more general and growing concern in many 
countries over the quality of professional services.1 Most of the reports 
of these inquiries have ignored the role of civil liability for negligence 
as a means of improving the quality of professional services.? This 
omission is unfortunate since civil liability for negligence has a number 
of advantages. It is perhaps the least restrictive form of intervention; it 
offers an external control on professional conduct, thereby avoiding the 
monopolistic tendencies associated with professional self-regulation; 
and by directly penalising negligence, it provides the lawyer with a 
financial incentive to exercise greater care. But of more practical 
importance is the fact that private actions are often the only means 
by which negligence can be controlled. In England and Wales, negli- 
gence by solicitors, who represent the largest group of legal practi- 
tioners, is subject only to an action for civil liability (unless it is “ gross ” 
negligence). This is because the Law Society, which operates the 
disciplinary procedures, refuses to deal with complaints of negligence, 
telling the victim that their remedy, if any, is in law.4 To do otherwise, 
they have argued, would expose the solicitor to a “ double hazard ’” 
and in any case the “* judicial process is alone suited ” to the complex 
nature of such an inquiry.® This article, by analysing the present law 
governing the liability of solicitors and barristers for negligence, 
attempts to fill the gap left by other studies. The methods used for our 
analysis are both legal and economic, the latter drawing on the growing 
literature on the economic analysis of tort and contract law.? 


1 e.g. the Law Reform Commissioners of New South Wales, Complaints, Discipline and 
Professional Standards (1979); the Ontario Professional Organization Committee of the 
Attorney-General, The Report of the Professional Organization Committee (1980); Report 
of the Royal Commission on Legal Services in England and Wales, Cmnd. 7648 (1980). 

2 A notable exception is The Report of the Professional Organization Committee, ibid, 
Chap. 9. 

3 It is “ external ” in the sense that the victim initiates a complaint and seeks redress 
for his losses. 

4 See Law Society, Evidence to the Royal Commission on Legal Servites, memorandum 
No. 3, Part 3, Section VI (January 1978). 

5 Ibid. para. VI, S.A.I. 8. ~ 

6 Ibid. para. VI, S.A.I. 9. In two recent Annual Reports (1980 and 1981) the Lay 
Observer has recommended that the Law Society should act as arbitrator on small claims 
from individual clients. This recommendation conflicts somewhat with the recent decision 
of Warner J. in Turner v. Fenton [1982] 1 W.L.R. 52. He applied the rule established in 
Charles Osenton & Co. v. Johnston [1942] A.C. 130 (that where a professional man’s 
reputation is at stake, he ought to have the benefit of a High Court trial) and held that an 
allegation of negligence against a solicitor precluded arbitration under the Arbitration 
Act 1950. 

? For an introduction to this literature see Posner, Economic Analysis of Law (2nd 
ed., 1977); Veljanovski, ‘“ The economic approach to law—a critical introduction ”’ 
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Ii. EVIDENCE ON LAWYERS’ NEGLIGENCE IN ENGLAND AND 
WALES ; 


Empirical evidence on the extent of lawyers’ negligence and the 
provision of inferior quality legal services is notoriously difficult to 
obtain and interpret.* As the Report of the Royal Commission on Legal 
Services in England and Wales (hereinafter the Benson Report) stated,® 
there are “no simple tests of the quality of legal services.” 1° Here we 
briefly summarise the published evidence to give the reader a rough 
idea of the magnitude of the professional negligence problem in 
England and Wales. 

The Benson Report ‘Users’ Survey’ revealed that 67- per cent. of 
those interviewed were completely satisfied with the services provided 
by their solicitors. The major grounds for complaint among those 
dissatisfied were, in order of importance, inefficiency, incompetence/ 
negligence, failure to communicate, followed by delay and costs. The 
level of dissatisfaction for each type of work undertaken by solicitors 
tended to be broadly in line with the volume of business. Interestingly, 
conveyancing, which is the single largest matter requiring solicitors’ 
attention (32 per cent. of all consultations), only gave rise to 25 per 
cent. of matters causing dissatisfaction. Of the reasons given for 
dissatisfaction, the categories “ inefficiency, incompetence, and negli- 
gence’’ represented 42 per cent. and delay 24 per cent. of the total 
causes of dissatisfaction. Those expressing dissatisfaction exhibited an 
interesting though not unpredictable pattern—the professional/ 
managerial class had more than a proportionate tendency to be dis- 
satisfied and to complain when dissatisfied with their solicitors. 

Statistics on claims made for solicitors’ negligence under the Law 
Society’s Master Policy Indemnity Insurance Scheme, provide a more 
direct measure of solicitors’ negligence because such insurance is 
compulsory for nearly all practising solicitors.12 For the initial eight 
months’ run-in period beginning September 1, 1976, most claims arose 
from work related to conveyancing (28:5 per cent.), landlord and 
tenant (17:5 per cent.) and personal injury (14-3 per cent.). The principal 
item responsible for claims was the solicitor’s failure to advise or to 
take correct action (61:6 per cent. of all claims). For the first four 
years’ operation of the scheme the average claim paid out was £4,610 


(1980) 7 Brit.J. Law and Society 158; Veljanovski, The New Law-And-Economics—A 
Research Review (1982); A. I. Ogus and C. G. Veljanovski (eds.), Readings in the Economics 
of Law and Reg&lation (1984). 

8 See Pfennigstorf, “ Types and causes of lawyers’ professional liability claims: the 
search for fact$ ” (1980) Am. Bar Found.Res.J. 255. 

8 Supra, note 1, para. 22.3. 

10 See Carlson, “ Measuring the quality of legal services: an idea whose time has not 
come ” (1976) 11 Law and Society Rev. 287, and Rosenthal, “ Evaluating the competence 
of lawyers ” (1976) 11 Law and Society Rev. 257. 

1 Other empirical studies have also shown that, by and large, clients are more satisfied 
with the lawyer performance in facilitative work than in adversarial work: see an American 
Bar Foundation study: Curran, The Legal Needs of the Public: the Final Report of a 
National Survey (1977), pp. 262-263. 

12 For a more detailed analysis of this data see Veljanovski and Whelan, ‘‘ An assess- 
ment of the Master Policy Indemnity Insurance Scheme ” (1980) 131 New.L.J. 328. 
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in 1,050 cases.18 Over the same period the number of claims had been 
rapidly decreasing from 1,106 in 1976/77 to 420 in 1978/79.14 

The evidence of dissatisfaction with barristers’ services is less reliable 
because the only published statistics are on complaints to the Senate 
of the Inns of Court. Over the period 1972-76 the largest single category 
of complaints against barristers was for “ inadequate representation ” 
(24 per cent.), with complaints relating to advertising and the conduct 
of proceedings a distant second. Most of the complaints came from 
prisoners (22 per cent.) and lay clients (36 per cent.). For the period 
1975 and 1976 in the majority of cases no professional misconduct 
was found and disciplinary proceedings resulted in only a handful of 
complaints.!® 


Ill. THE FRAMEWORK 
A. Economic Goals of Tort 


When A imposes a loss on B, the central question in both law and 
economics is: who should bear the loss? Economic principles suggest 
two criteria for determining civil liability which correspond to the goals 
usually attributed to tort law: deterrence and compensation." 


Deterrence 

The quality of legal services can be increased if the law penalises 
those who do not exercise an acceptable degree of care. Greater care, 
however, is costly and must be balanced against the losses to be 
avoided. An economically ideal system of tort law will have as one of 
the goals the reduction in the social costs of providing legal services. 
The social costs of quality consist of three primary components: the 
burden of taking greater care, the losses inflicted by lack of care and 
finally the costs of administering the law. The first two will be referred 
to simply as quality costs; the last as legal costs. 

The deterrence approach to civil liability evaluates the law in terms 
of the incentives legal rules convey to deter those losses which are not 
justified by a comparison with costs of avoiding them, i.e. to minimise 
the sum of quality and legal costs. In other words the objective is to 
bring about the economically efficient level of quality in professional 
services. As Calabresi has noted “ this ‘ economic efficiency ’ motive 
is not different from the knotty problem of achieving highest quality .. . 
where highest quality implies considering the price.’’+” 

Ignoring for the moment legal costs, it is possible „to give fault 
liability an economic interpretation. An economically based negligence 


13 This data comes from The Future of the Indemnity Insurance Scheme (Law Society, 
1979), Table 2. 

14 The figures relate to actual claims and claims reserve cases. In addition there were 
308 and 25 fees only cases respectively in these years. 

15 From Submission to the Royal Commission Legal Services No. 7, The Senate of the 
Inns of Court and the Bar, February 1977. 

16 For an introduction to the economic approach to tort, see Posner, supra, note 7, 
Chap. 6. 

17 Calabresi, “ The problem of malpractice—trying to round out the circle ” (1977) 
27 U. Toronto L.J. 131. 
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test would determine the defendant’s liability by comparing his costs 
of avoiding the loss with the magnitude of the expected loss, i.e. the 
anticipated loss discounted by the likelihood of its occurrence. For 
example, if the plaintiff’s expected losses of £200 could have been 
avoided by the defendant at an expenditure of £100, then the economic 
efficiency criterion requires that the loss be avoided, thereby saving 
£100. In the situation decribed, making the defendant liable for the 
loss will encourage him to take loss-avoidance precautions because 
they are cheaper than paying damages.!® Indeed, it has been suggested 
by some North American legal scholars that economic logic is implicit 
in the reasonableness test and that the courts will only award damages 
to the plaintiff if it is likely to discourage future losses.® This view of 
tort, and the common law, is one that has come in for a good deal of 
criticism.”° 

Legal rules that are successful in reducing quality costs are costly 
to administer.2! The legal costs of the law consist of the expenses and 
fees paid by the litigants, the time and administrative costs of the courts 
and the costs due to errors in the imposition of liability, e.g. defensive 
practices. The tort system is particularly susceptible ‘to the criticism 
that it is an excessively costly and cumbersome method of deterring 
losses and compensating victims. However, this alone is nevet a 
sufficient criticism from an economic viewpoint. In order to determine 
whether the law is efficient the legal costs of liability rules must be 
balanced against the reduction in quality costs they encourage. If the 
former exceed the latter then the law will be inefficient. But of more 
importance for the analysis in this paper is that the minimisation of 
legal costs may explain the courts’ choice of rules that could not be 
rationalised solely in terms of quality improvement. 


Compensation 


The second goal of tort law is compensation and risk allocation. 
The widespread existence of accident and liability insurance indicates 
that individuals are not solely interested in reducing costs. Compensa- 
tion and insurance reduce uncertainty by shifting the loss to the party 





18 In the text we assume that the loss due to a lawyer’s negligence or poor quality 
legal services are correlated with real economic losses and are not mere transfers of 
wealth between individuals. For a discussion of this distinction in the context of liability 
for economic loss see Bishop ‘ Economic loss in tort ” (1982) 2 Oxford J.Leg.Stud. 1; 
Rizzo, “ A theory of economic loss in the law of torts ” (1982) 11 J.Leg.Stud. 281. 

19 See Posnew “ A theory of negligence ” (1972) 1 J.Leg.Stud. 29; Posner, Economic 
Analysis of Law (2nd ed., 1977), Chap. 6; Note, “ Origin of the modern standard of due 
care in negligefice ” (1976) Wash.Univ.L.Q. 447. A judicial statement said to reflect the 
economic criterion for determining liability is Justice Learned Hand’s judgment in 
United States v. Carroll Towing Co. 159 F. (2d) 169 (1947). 

20 See, for example, “ Symposium’ on change in the common law: legal and 
economic perspectives ” (1980) 9 J.Leg.Stud. 189; “ Symposium on efficiency as a legal 
concern ” (1980) Hofstra L.R. 485 and references cited in Veljanovski, (1980) supra, 
note 7, pp 182-187. 

For economic discussions of the significance of legal costs see Posner, * An economic 
approach to legal procedure and judicial administration ” (1973) 2 J.Leg.Stud. 399; 
Schwartz and Tullock, “The costs of a legal system ” (1975) 4 J.Leg.Stud. 75; Tullock, 
Trials on Trial. The Pure Theory of Legal Procedure (1980). 
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better able to bear it, either because of a differing ‘‘ taste ” for risk or a 
superior access to insurance markets. Although the economic approach 
to tort often treats the compensation of accident victims as a matter of 
justice and equity this is not correct. Risk sharing and shifting serve 
important economic functions and are the sole product of one large 
industry, the insurance industry. 

The explicit consideration of, risk allocation broadens the economic 
inquiry of civil liability to the issues of “ optimal ” loss allocation and 
limited liability. The general principle governing this analysis is to 
determine the allocation of risks and insurance coverage that the lawyer 
and his client would have agreed to had they bargained over the matter 
and to treat this as an implicit term of the legal services contract. 
Frequently, the ideal coverage will be far from complete, either because 
of the cost of insurance or because preferences differ.22 This obviously 
has considerable importance to an appraisal of the justifications for 
limited liability and immunity from liability. 


B. Market Failure 


In an ideal market for legal services, that is one where consumers are 
perfectly informed and the supply of legal services is competitive, there 
would be no need to regulate quality.2* Prospective clients would shop 
around for the lawyer and quality of service that satisfied their legal 
needs and pay a price which, provided there is competition, would 
reflect the least cost method of producing the service. Market forces 
would be sufficient to sanction lawyers supplying inferior quality 
services through loss of custom and reputation. Moreover, in such an 
ideal world the legal rules concerning negligence would not affect the 
quality of legal services; regardless of whether or not the lawyer is 
liable, cost-justified quality will be supplied.24 An ideal negligence 
system would merely replace market forces for efficient quality. 

In practice the discipline of market forces may not be strong, either 
because consumers are ill-informed or the service is supplied in a non- 
competitive market-place. Both of these factors are relevant to the 
legal services market. 

The sovereignty of consumer choice tends to be limited by ignorance 
of varying degrees as to the need for, quality of, and subsequent 
appraisal of, the service supplied by lawyers. Indeed the lawyer-client 
relationship is inherently one that involves an asymmetry in informa- 


22 Eyen if insurance is available at a premium which reflects the risk of joss, individuals 
may still not fully insure their financial losses if they expect significant non-pecuniary 
losses. Thus it is not correct to argue that “ full ” compensation is economically optimal 
or the appropriate measure of damages to achieve efficient deterrence. On this see Shavell, 
“ Theoretical issues in medical malpractice,” in S. Rottenberg (ed.), The Economics of 
Medical Malpractice (1978), pp. 36-44; Rea, “ Non-pecuniary loss and breach of 
contract ” (1982) 11 J.Leg.Stud. 35. 

28 For an argument that in practice market forces are the best safeguard for consumers 
see Friedman, Capitalism and Freedom (1962). 

24 This is the so-called Coase Theorem: Coase, “ The problem of social cost ” (1960) 

* 3 J. Law and Econ. 1. 
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tion—the lawyer is by definition in a superior position to evaluate the 
quality of.and need for legal advice. 

Imperfect knowledge about the need for and evaluation of legal 
services may be extensive and certainly varies across categories of 
potential consumers.? Many potential consumers will not be fully 
aware of what services are needed to deal adequately with a specific 
legal problem or whether they have in fact been supplied by the lawyer. 
Nor will he often be aware if the fees chđrged bear a reasonable relation- 
ship to the services provided. In those cases where the consumer is 
ignorant he is largely reliant on the lawyer to exercise restraint and 
contain costs. In the absence of competition among lawyers the 
incentives to do this are considerably weakened and the cost structure 
of the industry may rise through the effects of managerial inefficiency 
and the supply of unnecessary service. 

Some consumers will be relatively well informed, such as corporate 
clients and those who use the services of a lawyer frequently. However, 
the existence of pockets of ill-informed consumers will lead to excessive 
variation in service quality that is economically wasteful and socially 
unacceptable. There will be a tendency for more competent lawyers 
to be attracted to those areas of practice where the quality of their 
work can be appraised and where they can command a higher fee. 
This will lead to inferior quality services being supplied in those areas 
of practice where consumers are ill-informed. 

In the presence of weak market forces for maintaining efficient 
quality levels intervention may be justified to raise the quality of legal 
services. This can in principle be achieved by a variety of methods such 
as government regulation of quality standards, self-regulation by the 
profession itself and civil liability. In this paper we focus on the role 
that damages for negligence play in promoting better quality legal 
services. Damages penalise lawyers who have been negligent, and thus 
act as a “tax” on carelessness, which will induce lawyers to take 
more care to avoid future liability. 

Although liability for negligence cannot remedy all dysfunctions 
associated with lack of information, such as whether or not legal advice 
should be sought, nor provide the full incentives needed to achieve 
maximum efficiency in quality provision,” it does provide an additional 
incentive to increase care. Civil liability, by imposing liability on the 
more knowledgeable party, encourages loss-avoidance and improves 
the flow of information.?’ It is in this role that we propose to examine 





25 See Arrow, “ Uncertainty and the welfare economics of medical care” (1963) 
53 Am.Econ.Rev. 941; Akerlof, “ The market for ‘ lemons ’: quality uncertainty and the 
market mechanism ” (1970) 84 Quarterly J.Econ. 488; Note, ‘“ Guidelines for Extending 
Implied Warranties to service Markets ” (1976) 125 Univ.Pa.L.R. 365. 

26 As Spence (“ Consumer misperception, product failure and product liability ” 
(1977) 44 Rev.Econ.Stud. 561) shows, compensatory damages will generally be in- 
sufficient to encourage the efficient level of product or service quality. Liability must be 
supplemented by a tax paid to the Government if maximum efficiency is to be achieved. 

27 For discussions of civil liability in this role see ‘‘ Transfused blood, serum hepatitis 
and the Coase Theorem” (1974) 17 J. Law and Econ. 265; Note, ‘“‘Comparative ap- 
proaches to liability for medical maloccurrences ” (1975) 84 Yale L.J. 1141. 
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the existing law of professional negligence as it applies to solicitors and 
barristers in England and Wales. 


TV. CIVIL LIABILITY FOR NEGLIGENCE BY LAWYERS 


A. Solicitors 


Civil liability for negligence by professionals has a long history in the 
United Kingdom.?® By the writ of assumpsit, and later by an action 
in contract, persons efigaged in a profession or skilled craft could be 
held liable for a failure to exercise a degree of skill and care normal for 
persons engaged in that profession or craft. In the nineteenth century, 
actions lay in both contract and tort. The standard of care was 
formulated in the leading case of Lanphier v. Phipos by Tindal C.J.*°: 


“ Every person who enters into a learned profession undertakes 
to bring to the exercise of it a reasonable degree of care and skill. 
He does not undertake, if he is an attorney, that at all events 
you shall gain your case ... but he undertakes to bring a fair, 
reasonable, and competent degree of skill.” 


Since the leading case of Groom v. Crocker *" in 1938, however, it had 
been held that liability for failure by a solicitor to exercise reasonable 
skill arose solely out of contract.3? Thus, by 1976, and relying on 
Groom v. Crocker, James L.J. stated that it was “well known and 
settled law that an action by a client against a solicitor alleging negli- 
gence in the conduct of the client’s affairs is an action for breach of 
contract.” 33 It is fairly clear that such immunity from tortious liability 
no longer exists.°4 A series of authoritative cases since Hedley Byrne * 
have extended the rules relating to professional negligence generally 3° 
and have held that the existence of a contractual duty does not bar an 
action in tort.3? These principles have been applied in two fairly recent 


28 See, generally Milsom, Historical Foundations of the Common Law (1981); the first 
recorded malpractice action was in 1374 according to R. L. and R. K. Schwitzgebel, 
Law and Psychological Prqctice (1980). 

29 Brown v. Boorman (1844) 11 Cl. & Fin. 1; 8 E.R. 1003 (4.c.); Turner v. Stallibrass 
(1898) 1 O.B. 56 (C.A.); Howell v. Young (1826) 5 B. & C. 259; Blyth v. Fladgate (1891) 
1 Ch. 337. 

30 (1838) 8 C. & P. 475, 479; 173 E.R. 581, 583 (C.P.). Wade has noted the irony that 
while a solicitor is not bound to know all the law for the purposes of the standard of care 
(“ God forbid that it should be imagined ” Montriou v. Jefferys 2 C. & P. 113, 116, per 
Abbott C. J.), for the rest of the people, the maxim, Everyone is presumed to know the 
law, still stands: Wade, ‘‘ The Attorney’s Liability for Negligence,” in Roady and 
Anderson (eds.), Professional Negligence (1960). Moreover, a number of cases in the 
nineteenth century pointed to liability only for gross negligence: see e.g. Purves v. Landell 
(1845) 12 Cl. & Fin. 91 (H.L.). ° 

31 [1939] 1 K.B. 194 (C.A.). 

32 e.g. Clark v. Kirby-Smith [1964] Ch. 506; Cook v. Swinfen [1967] 1¢All E.R. 299. 

33 Heywood v. Wellers [1976] W.B. 446, 461. 

34 See Stanton, ‘Solicitors and professional liabilities: a step forwards ” (1979) 
42 M.L.R. 207. 

35 Hedley Byrne and Co. Ltd. v. Heller and Partners Ltd. [1964] A.C. 465, especially 
529, 530. 

36 e.g. Mutual Life and Citizen’s Assurance Co. Ltd. v. Evatt [1971] A.C. 793; Dutton 
v. Bognor Regis U.D.C. [1972] 1 Q.B. 373; Arenson v. Arenson [1977] A.C. 405. See, 
generally, Dugdale and Stanton, Professional Negligence (1982). 

37 Esso Petroleum Co. Ltd. v. Mardon [1976] Q.B. 801; Batty v. Metropolitan Property 
Realizations Ltd. [1978] Q.B. 554. 
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cases involving solicitors,°® both of which, in different ways, illustrate 
the inequities of tortious immunity. 

In Midland Bank Trust Co. Ltd. v. Hett, Stubbs and Kemp, a solicitor 
in 1961 failed to register a 10-year option of the plaintiff to purchase a 
farm as an estate contract under the Land Charges Act 1925. Another 
member of the firm remedied this omission in September 1967, but by 
then the owner of the farm had defeated the option by conveying the 
farm to his wife in August 1967, six and half years after the grant of 
the option. The plaintiff claimed damages against the solicitor for 
negligence or breach of duty. The defendants argued that the cause of 
the action was barred under the Limitation Act 1939. 

A procedural anomaly of the contract-tort distinction arises because 
an action for breach of contract accrues at the time of breach ° whereas 
in tort it accrues on the occurrence of damage.*® In many cases of 
breach of contract, the actual damage which follows the breach does 
not manifest itself for some years. Failure to register an agreement 
under the property laws is an example of this; the action may be 
brought too late and, but for the existence of tortious liability, the 
client would have no remedy. In fact, Oliver J. in the Midland Bank 
case held that the contractual duty was a continuing one, and that 
therefore the breach of contract was the non-performance of the 
solicitor’s obligation to register before a third party acquired an 
interest.44 That occurred in 1967, and the action accrued from that 
date. It is of greater interest however that Oliver J. after a comprehen- 
sive and detailed review of the authorities also found tortious liability. 

The other major consequence of a dependence on contractual 
liability is that, under the doctrine of privity, only clients can bring 
actions for negligence. In Ross v. Caunters * the inequity of this was 
exposed. Here the solicitor, who prepared a will, failed to warn the 
testator that it should not be witnessed by the spouse of a beneficiary 
under section 15 of the Wills Act 1837. The beneficiary, after the 
testator’s death, brought an action for negligence. The solicitors admitted 
their negligence but claimed in defence that they did not owe a duty of 
care to the plaintiff. Sir Robert Megarry V.-C. explained the striking 
result that would follow in this case if actions were only available in 
contract: “ The only person who has a valid claim has suffered no loss 
and the only person who has suffered a loss bas no valid claim.” 43 
He asked, ‘“ Why should the existence of a contractual duty . . . preclude 
the existence of any non-contractual duty to others? ” 44 

In economics the question of whether liability should be based on 
contract or tort is of no importance. The crucial issue is whether the 





38 Midland Bank Trust Co. Ltd. v. Hett, Stubbs & Kemp [1979] Ch. 384; Ross v- 
Caunters [1980] Ch. 297. 

39 Cartledge v. E. Jopling & Sons Ltd. [1963] A.C. 758. 

40 rhid. See also Anns v. Merton L.B.C. [1978] A.C. 728; Forster v. Outred & Co. 
[1982] 1 W.L.R. 86 (C.A.). 

41 Midland Bank case, supra, note 38, pp. 433 ef seq. 

42 Supra, note 38; see note by Cane (1980) 96 L.Q.R. 182. 

43 Ibid. p. 303. 

44 Ibid. p. 305. 


708 THE MODERN LAW REVIEW [Vol. 46 


applicable rules governing liability adequately impose (internalise) 
non-cost justified losses on negligent lawyers, regardless of whether 
they are inflicted on second or third parties. Thus the extension of 
liability to tort, if it captures these third party losses in the loss shifting 
net of the law, is consistent with economic principles, as are also the 
various limitations on liability. For example, limiting the defendant’s 
liability to foreseeable losses can be interpseted as an implicit recog- 
nition that liability for the unforeseeable does not encourage quality 
improvements. This limitation thus saves legal costs that would not, if 
incurred, be compensated by a reduction in quality costs.*® 

In the case of tort, the victim must show not only that a duty of care 
was owed, but that the duty was breached. To do this it is necessary to 
prove negligence, and not merely an error “‘ completely consistent 
with the due exercise of professional skill.” 4 This limitation makes 
some economic sense. If the solicitor is made liable for losses resulting 
from such errors he may be encouraged not to express opinions on 
areas of law that are not settled or clear. In a sense the losses that 
occur to clients from such errors are unavoidable: imposing liability 
on solicitors will not reduce those losses. If, however, the error could 
have been avoided by the acquisition of additional information at a cost 
less than the avoided expected losses, then clearly economic efficiency 
would require solicitors to be liable.*’ 

A solicitor will only be liable for breach of contract if the plaintiff 
can show that the act or omission complained of comes within the 
scope of the retainer,*® that is, the agreement under which the client 
instructs his solicitor. This restriction on liability also has a clear 
economic rationale. Since the legal services contract is for the provision 
of specialised information, liability for negligence encourages the 
solicitor to engage in information-gathering. If a solicitor is employed 
to advise on a particular matter the fee charged will reflect the costs of 
providing that service. To hold the solicitor liable for not giving advice 
on other matters clearly outside the scope of the retainer is in effect 
to make him the involuntary insurer of the client’s loss without adequate 
recompense.*® The long-term effect of such liability would be to raise 
the price of legal services without any commensurate benefits being 
offered to the majority of clients. It also may increase the likelihood of 
liability by diminishing the incentive on the client to draw the solicitor’s 
attention to all relevant matters and facts. 


45 See generally Holmes, The Common Law (1881) lecture IV; Shavell, “ An analysis 
of causation and the scope of liability in the law of torts ’’ (1980) 9 J.Leg.Stud. 463. 

46 Whitehouse v. Jordan [1981] 1 W.L.R. 246, 257, per Lord Edmund-Davies. 

47 In such cases liability should be imposed on the party who can acquire or produce 
at least cost such information; sée Kronman, ‘‘ Mistake, disclosure and information in the 
law of contract ” (1978) 7 J.Leg.Stud. 1; Bishop, “ Negligent misrepresentation through 
economists’ eyes ° (1980) 96 L.Q.R. 360. 

48 In the Midland Bank case, supra, note 38, Oliver J. stated (p. 403) that “ the court 
must beware of imposing upon solicitors ... duties which go beyond the scope of what 
they are requested and undertake to do.” See also, for example, Duchess of Argyll v. 
Beuselinck [1972] 2 Lloyd’s Rep. 172; Griffiths v. Evans [1953] 1 W.L.R. 1424; and Hall v. 
Meyrick [1957] 2 Q.B. 455. 

49 See e.g. Simmons v. Pennington & Son [1955] 1 All E.R. 240 (C.A.). 
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The standard of care which is owed is “ what the reasonably com- 
petent practitioner would do having regard to the standards normally 
adopted in his profession.” 5° By its own terms therefore low standards 
will be legally sufficient if they are “ normal ” in the profession. This 
definition of a standard of care is circular, since previous custom and 
practice is the criterion used to assess current care standards. Thus if 
custom and practice is ab an inefficient level then liability will be 
determined on an economically inappropriate basis. However, the 
objectivity of custom as one basis for determining liability saves legal 
costs; custom is easy to determine and does not require the court to 
make a costly investigation into what would have been the appropriate 
level of care in the particular circumstance. The duty of care is not a 
“ warranty of perfection ” 5 but a solicitor who professes special 
expertise may have to exercise a higher standard of care.5? This is also 
consistent with economic principles. A person who retains a solicitor 
with special skills pays a higher fee and demands a higher quality of 
legal services. Varying the standard of care on this basis results in 
cost-justified variations in the quality of services. 

As a general basis of liability it has long been established that every 
member of a learned profession impliedly agrees to bring to it a reason- 
able degree of care and skill.°3 The standard of care depends on the 
circumstances. If the ‘‘ reasonableness ” criterion of the common law is 
treated as a standard that minimises quality costs, then the individual- 
isation of that standard is consistent with the approach adopted in this 
paper. However, a tension arises here which relates to the different 
legal costs of individualised standards and more objective standards, 
such as the custom defence, that may in a number of cases bring about 
inefficient levels of quality. Objective standards are less costly to 
administer and although they will not minimise quality costs, this may 
be offset by savings in legal costs. 


B. Limitation of Liability 
Another important issue is the extent to which lawyers should be 
permitted to limit their liability for negligence. In England, disclaimers 
by solicitors of liability with respect to contentious work or for negli- 
gence involving personal injury or death are void under the Solicitors 
Act 1974 and the Unfair Contract Terms Act 1977 respectively. Other 
disclaimers are subject to scrutiny by courts as to their “reasonable- 
ness,” #4 and, due to the existence of the fiduciary relationship which 
exists betweerf a solicitor and his client," disclaimers are anyway of 
doubtful effect. The Benson Report expressed a general concern over 


50 Midland Bank case, supra, note 38, 403, per Oliver J.; see also Charlesworth on 

Negligence (6th ed., 1978), para. 1006. 
1 Duchess of Argyll v. Beuselinck {1972] 2 Lloyd’s Rep. 172, 185, per Megarry J.; 

Godefroy v. Dalton (1830) 6 Bing. 460; 130 E.R. 1357. 

52 Duchess of Argyll, ibid. 

53 Lanphier v. Phipos, supra, note 30. 

54 Solicitors Act 1974, s. 60(5); Unfair Contract Terms Act 1977, ss.2(2), 11(3). 

55 Nocton v. Lord Ashburton [1914] A.C. 932. 
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the impact that stricter standards of care and escalating damage 
awards would have on the future solvency of solicitors. Although the 
matter is not pursued in the Report, it did recommend that an “ enquiry 
should be set up without delay to review the issue of limited liability 
for claims of negligence ” (R. 22. 30). The Report’s leaning was clearly 
towards a recommendation for a limitation on damages, a view not 
shared by the Law Society. 

Posner has argued that thee** most powerful economic objection ” 
to the existing professional ‘negligence system is the refusal of courts 
to enforce waivers of liability irrespective of the knowledge possessed 
by the client.5* Clearly a system of liability that imposes losses on 
lawyers which an informed client would be willing to bear himself in 
return for cheaper services is inefficient. Not only does such a rule 
impose excess insurance on some clients, thus lowering their welfare, 
but generates unnecessary legal costs. 

In one respect the case for contractual limitation is overstated. The 
argument fails to recognise that the settlement process involves a 
de facto ex post limitation on the extent of the lawyers’ liability. 
Individuals with meritorious claims are not forced to go to court but 
are encouraged to settle out of court because settlement is usually 
much cheaper than litigation. Nonetheless there may be good cost- 
saving reasons for ex ante contractual limitations, such as reduced 
bargaining and uncertainty costs. The exclusion of contractual limita- 
tions on liability is therefore not generally efficient and a superior 
approach would be to permit “ reasonable ” exclusions subject to the 
usual remedies governing contract.°” 

The Benson Report did not consider this approach in suggesting 
that some limitation be placed on damage awards. Instead it emphasised 
the detrimental effects that large damage awards would have on the 
solvency of solicitors, thereby implicitly assuming that it is the lawyers’ 
not clients’ general welfare that is to be safeguarded. It ignored the 
fact that if the loss is not borne by the negligent solicitor it will be 
borne by his client or some third party. The real policy question that 
must be confronted is the effect of limiting liability on both the welfare 
of solicitors and the victims of professional negligence. This the Royal 
Commission failed to do. 

The solvency of solicitors cannot therefore be the sole basis for a 
rational limitation on damages. If a solicitor imposes losses that are 
economically avoidable, which, if he had avoided, would render him 
bankrupt then this is a clear indication of inefficiency. The economic 
criterion would demand that such a lawyer go out of business, for it 
makes little sense to encourage activities that impose losses greater than 
their benefits. 

There may, however, be other reasons supporting some type of 
limitation on damage awards. One could argue that the standard of 





56 Posner, supra, note 7, pp. 157-159. 
57 For such a proposal in the context of medical malpractice see Epstein, “ Medical 
malpractice: the case for contract ” (1976) Am. Bar Found.Res.J. 87. 
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_ care is too high or that the awards made by the courts are excessive. 
Both these grounds would appear to have little support in the English 
situation. The only quality effect of limiting lability would seem to be 
detrimental. It would bias tort induced quality improvements in favour 
of the avoidance of relatively small losses at the expense of large losses. 
Given the costs of a tort action and the settlement process it 1s precisely 
the latter type of losses that should be avoided. Indeed a strong case 
could be made for imposing a lower limft on damages to deter nuisance 
cases. 

Insurance reasons may also support some form of limited liability. 
It may be that some clients are in a better position to insure for larger 
losses than solicitors. Thus, the limitation would reflect the need, in 
some cases at least, for risks to be shared between client and lawyer. 
But again this seems dubious as a general proposition especially when 
liability insurance is widely available. 


C. Immunity 

(a) Barristers 

No contractual relationship exists between a barrister and his 
client.58 Liability for negligence therefore, lies if anywhere, under the 
heading of tort. The absence of contract had been relied upon to grant 
barristers a blanket immunity. In the Hedley Byrne case in 1963,5? 
the House of Lords cast doubt upon this argument, and in 1968, they 
qualified the immunity. In 1978 t the immunity was further reduced 
and reconsidered with particular reference to pre-trial work. The 
central question before the courts has been, assuming the barrister, 
has been negligent, what are the considerations which ought to limit 
the scope of the duty of care, or the class of person to whom it is owed? 
In this section, we propose to concentrate on this central issue of 
whether any immunity should exist, to the exclusion of another impor- 
tant question: assuming it can be justified, how far should the immunity 
extend? 

As the law stands in England, barristers, in advocacy, and for work 
“ intimately connected with the conduct of the cause in court ” © 
have immunity. This immunity has been described as “‘ unique in 
modern law for professional services.” 63 The barristers’ immunity has 
been justified on four main grounds of public policy: 


(i) duty to the court: The major ground supporting immunity is that 
barristers owe an overriding duty to the court which transcends 
the duty to his client. The basis of this ground is that it is a matter 


$$ IIIau 

58 Kennedy v. Broun (1863) 13 C.B.N.S. 677; Swinfen v. Lord Chelmsford (1860) 5 H. 
& N. 890; Purves v. Landell (1845) 12 Cl. & F. 91; ‘* Against the barrister in England, and 
the advocate in Scotland, luckily, no action can be maintained,” per Lord Campbell. 

59 Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd. [1964] A.C. 465. 

60 Rondel v. Worsley [1969] 1 A.C. 191. 

61 Saif Ali v. Sydney Mitchell & Co. [1980] A.C. 198. 

62 Ibid. p. 215, adopting the words of McCarthy P. in the New Zealand Court of 
Appeal: Rees v. Sinclair [1974] 1 N.Z.L.R. 180. 

63 See Carey Miller, “ The advocate’s duty to justice, where does it belong? ” (1981) 
97 L.Q.R. 127, 137. 
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of vital public concern that the advocate promotes the due, proper 
and orderly administration of justice, through the trust and — 
confidence which exists between the bar and the bench, which 
would be undermined by barristers’ fear of suits; 

(ii) general immunity: Fear and stress are also the basis for the second 
ground of public policy: the general immunity which attaches to 
all the participants in trial proceedings. As Lord Salmon observed: 
“ It is of great public importance that they shall all perform their 
respective functions free from fear that disgruntled and possibly 
impecunious persons have lost their cause or been convicted 
may subsequently harass them with litigation ” 64; 

(iii) cab-rank principle: Under the so-called “ cab-rank ” rule, barristers 
must accept any client, however distasteful, who may be the kind 
of person to engage in vexatious claims, possibly against the 
barrister. Although this ground has been doubted by the House 
of Lords, it was often referred to by the Benson Report, which 
endorsed the rules relating to barristers’ immunity; 


(iv) relitigation: The fourth ground concerns the undesirability of 
relitigation as between the client and his opponent. The client 
would have to prove that he would have succeeded instead of 
failed had the action been conducted competently, otherwise he 
could show no damage. The correct method for this is to appeal 
against the judgment, which would be an indirect consequence of 
entertaining an action for negligence. This, it is argued, would 
bring the administration of justice into disrepute. 


These overlapping grounds supporting immunity, which the Benson 
Report endorsed without qualification, do not build a persuasive case 
for the retention of immunity. They can be challenged in two distinct 
ways: as being logically unsound and based on dubious, empirical 
assertions about the legal process. It is the latter that we shall focus 
on here.® 

Implicit in each of the first three grounds supporting immunity are 
two empirical assumptions concerning the floodgates of litigation and 
defensive law fears. The first of these is a widely held belief that if 
barristers were not immune, a rash of suits would follow. Indeed, the 
House of Lords went further to argue that even if a negligence claim 
had merit it was important that the barrister should not be looking 
over his shoulder in case an action might be brought. But here, the 
courts seem to have assumed that litigation is a costless activity, a 
lightly taken step, easily commenced (indeed, vexatiously). A more 
balanced view, however, would acknowledge the fact thata dissatisfied 
client would weigh the costs and benefits of bringing an action.® 

84 Sutcliffe v. Thackrah [1974] A.C. 727, 757. 

For a summary of the traditional arguments against immunity, see Zander, Legal 
Services for the Community (1978), Chap. 4. 

For an exposition of the economic analysis of the decision to settle or litigate see 
Gould, “ The economics of legal conflict ” (1973) 2 J.Leg.Stud. 279; and Hawkins and 


Phillips, ‘‘ Some economic aspects of the settlement process: a study of personal injury 
claims ” (1976) 39 M.L.R. 497. 
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It is well known that pressures against individual claimants weigh 
heavily against them: “ Bad cases are generally lost, and lost expen- 
sively.” 67 Lawyers, more than anyone else, are aware of this. Further- 
more, the rules governing legal aid awards provide a partial independent 
control over the floodgates of unmeritorious cases. 

The second assumption is based on a belief that civil liability is 
such a powerful instrument which, if unleashed on barristers, would 
increase dramatically ‘‘ defensive” practices. For example, Lord 
Reid states: ? 


“ the possibility of being sued for negligence would . . . lead some 
counsel to undue prolixity which would not only be harmful to 
the client but against the public interest in prolonging trials. 
Many experienced lawyers already think that the lengthening of 
trials is not leading to any closer approximation to ideal justice.’’® 


But the validity of the argument is not at all evident. It relies on the 
previous (unsupported) empirical assertion that there will be a rash of 
suits. The little empirical evidence which exists points in the other 
direction.®® Furthermore, the argument does not supply a clear con- 
ception of defensive law nor does it explain how defensive adaptations 
to liability-are to be distinguished from those which are cost-justified. 
Many so-called ‘ defensive ” practices are precisely the quality improve- 
ments that should be encouraged! On the other hand, quality improve- 
ments that are excessively costly could arise from the barrister’s efforts 
to avoid liability (the result, perhaps, of errors in the imposition of 
liability, undue uncertainty over the standard of care, and/or excessive 
damage awards). Prichard has argued, we believe correctly, that 
“ defensive practices are . . . a rational and predictable response to... 
civil liability exposure in the absence of the containing influences of a 
competitive market.” 7° This points to the need to complement the 
civil liability mechanisms with reforms designed to make the provision 
of legal services more competitive. But again this argument can easily 
be overstated since it,ignores the various substitutes for market forces 
designed to contain costs. Taxation by the courts whereby a solicitor’s 
bill can be reviewed by the court if his client issues a summons is one 
example.”! In litigation, under the indemnity rule, the loser can have 
the taxed costs of the winner reviewed. Also in the conduct of proceed- 
ings, the judge can control, to a certain extent, the resources devoted 
to litigation. 





87 Keeler, “ Paying for mistakes—professional negligence and economic loss ” (1979) 
53 Australian Law Journal 412, 433. 

68 Rondel v. Worsey, supra, note 60, p. 229. 

69 In Ontario, immunity is not recognised and there is no reported case of a “ barrister ” 
being sued for negligence in the period 1863-1967; see Kreur J. in Demarco v. Ungarro, 
21 O.R. 673, 694. This does not imply that negligence is ineffective since the threat to 
sue will often elicit payments in settlement of a meritorious claim. 

70 Prichard, “ Professional civil liability and continuing competence ” in Klar (ed.), 
Studies in Canadian Tort Law (1977), p. 392 

71 See generally Zander, supra, note 65, Chap 7; clients can obtain a certification 
from their solicitors that the fees for non-contentious work are fair and reasonable: 
Solicitors Remuneration Order 1972 (S.I. 1972 No. 1139). 
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In an imperfect world some defensive law will take place. But, again, 
the risk and cost of defensive law must be balanced against the general 
benefits of liability in deterring negligence. The extreme view of the 
defensive law argument must be rejected. This view sees the removal of 
Immunity as so intimidating to the hardened barrister, that he will go 
to disproportionate lengths to avoid ‘‘ misconceived”’ claims. This 
suggests that barristers as a group do not respond rationally to the 
prospect of liability, an assumption that one would find hard to 
defend when applied to a profession which daily engages in forensic 
battle. 

To support the view that the abolition of immunity will cause 
perverse effects, reliance is sometimes placed on evidence from the 
United States. The “ medical malpractice crisis ” there is well known, 
and some view it as a forewarning of what could happen here. Thus, 
Lord Denning M.R. took heed of what has happened in the United 
States to justify his finding that an error of judgment is not and should 
not be grounds for liability in a medical case.72 Yet the relevance of the 
United States experience is not immediately obvious since it is a function 
of a tort system which differs significantly from our own in two marked 
ways. Lord Denning himself pointed to the existence there of juries 
in civil cases with the result that ‘‘ damages are colossal.” 73 In addition, 
the contingency fee system, whereby attorneys offer their services for a 
share in the damages award if there is one, may tend to encourage 
litigation. Contingency fees are anathema to the English bar and their 
unavailability here suggests that the risk of large-scale litigation is less 
acute. Finally, drawing a comparison between the medical malpractice 
situation and lawyer’s liability is highly misleading because of the 
different financing arrangements in legal and medical-care “ markets.” 
The view of Lawton L.J. in the same case that the victims of medical 
mishaps should be cared for by the community and not by the hazards 
of litigation is creditworthy, but in the case of mishaps by lawyers, no 
such alternative system operates. Some commentators have argued 
that the need for cost containment in the provision of medical care in 
the United States is the consequence of the nature of health insurance 
rather than the “ malpractice explosion.” The widely cited “ Duke 
Project ’’ on defensive medicine failed to find a significant incidence of 
defensive medical practices. The study concluded that “ [D]efensive 
medicine. . . is probably more significant as an indicator of the weakness 
of cost constraints in the medical care system than of a dysfunction of 
the malpractice suit.” 74 In a similar vein it has been suggested that the 
declining standards at the English bar are a consequence of legal aid 
payments that encouraged prolixity and extended proceedings.” 
Moreover, the United States “ legal malpractice ” situation compares 





72 Whitehouse v. Jordan [1980] 1 All E.R. 650, 658; he was overruled by the House of 
Lords however, supra, note 46. 

73 Ibid. p. 658. 

74 “Project—The medical malpractice threat: a study of defensive medicine ” (1971) 
5 Duke L.J. 939, 960. 

75 Berlins, “ Advocates of incompetence,” Spectator, July 28, 1978, p. 18. 
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favourably to that in medicine; the frequency of claims and amounts 
paid are “‘ modest compared with medical malpractice claims.” 78 

The preceding discussion should caution one from drawing what may 
seem to be inevitable empirical comparisons between jurisdictions where 
immunity is unavailable and extrapolating their experience into a 
forecast of the consequences of abandoning immunity here. The 
incentives conveyed by a negligence rule are conditioned by the general 
financing and institutional arrangements surrounding the provision of 
legal services and are, in part, determined by’the nature of those 
arrangements. In the absence of a detailed empirical study that attempts 
to isolate the independent effects of liability from the myriad of other 
influences on quality one can only speculate as to the likely conse- 
quences of removing immunity based on coherent a priori analysis. 
The experience with claims of negligence against solicitors since the 
implementation of the Master Policy Indemnity Scheme has been that 
of a decline in the number of claims over the years. This experience 
suggests that measures designed to increase public protection have 
not given rise to a substantial increase in litigation or claims. 

The fourth ground supporting immunity, the prospect of relitigation, 
appears to be the strongest one. It is based on the doctrine that the 
judgment in any case, whether criminal or civil, should be final. An 
action for negligence would necessarily involve a retrial of the issues 
in order to prove that the negligence caused the damage complained of. 
To do this it may be necessary for the plaintiff to show that he would 
have won his case, or his appeal, had the advocate not been negligent. 
This would be seen as an indirect means of appealing the original 
judgment and bring the law into disrepute. 

It may be that this ground has outlived its validity and should be 
reconsidered. First, the very existence of an appellate framework 
suggests that the value of finality in judicial decisions is not an absolute. 
The issue then reduces to the question: on what grounds should a 
judgment in any case be reviewed? Secondly, it is hard to accept the 
proposition that an instrument capable of reducing negligence will bring 
the administration of justice into disrepute. Indeed, the popular 
reaction to Rondel v. Worsley indicates that immunity is more likely 
to do this, being viewed as ‘‘ an anachronism maintained by lawyers 
for lawyers.” 77 

In principle there is nothing wrong with relitigation if it provides 
incentives for the control of negligence.*® This is so even if the question 
of causation has to be tackled by the court. This merely requires the 
court to decide whether in the light of the barrister’s lack of care his 
client would have succeeded. Although this determination is fraught 
with uncertainty it is no different from the task facing the court in the 


76 Pfennigstorf, supra, note 8, p. 266. The reverse is true in England. The cost of 
indemnity insurance through the Medical Defence Union is only a small fraction of the 
premium charged under the Law Society’s Master Policy. 

77 Carey Miller, supra, note 63, p. 138. 

78 For a related discussion see Thomas, “ Negligent litigation and relief from judg- 
ments: the case for a second chance ” (1977) 50 So.Cal.L.R. 1207. 
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run-of-the-mill negligence case. In Kitchen v. Royal Air Forces Associ- 
tion the Court of Appeal, faced with a solicitor’s negligence in failing 
to commence an action in time, was willing to estimate the plaintiff’s 
loss. Lord Evershed M.R. argued that in some cases it would be plain 
that the plaintiff could have successfully brought an action, while in 
others it may be clear that no cause of action existed. In those cases 
the answer for the court is easy. The presené case, however, was one in 
which an “ action within thee action’ was impossible. But if negli- 
gence is established, fhe court, he argued, has to determine what the 
plaintiff has lost by that negligence, even if the value of the loss is 
difficult to assess, and even if the claim was not bound to succeed with 
certainty. ”® 

The issue, it is suggested, really boils down to two considerations: 
the appropriate definition and scope of the barrister’s standard of 
care, and legal costs. For example, where the advocate’s duty to justice 
and his client conflict, the former should prevail and not be grounds 
for negligence. This would remove the first ground for blanket immunity 
and it is an approach espoused by the California Supreme Court in 
Kirsch v. Duryea.® 

The critical issue to be considered is the influence that the uncertain 
nature of litigation has on liability. The care and judgment exercised 
by the barrister in presenting his case can never guarantee success for 
his client, only an increase in the probability that he or she will prevail. 
This raises the spectre that a disgruntled client will allege negligence 
if his case fails. This suggests that the grounds for negligence exclude 
those that are extremely contentious from the scope of liability; 
inadvertence and lack of skill should be actionable whereas errors of 
judgment on unsettled and debatable points of law, and the conduct of 
proceedings should be excluded. 

From an economic point of view perhaps the major argument in 
favour of some form of immunity is the avoidance of legal costs. The 
uncertain nature of litigation may make it extremely hard, and therefore 
costly, for the court to determine whether the barrister’s lack of care 
or reasonable error of judgment was causally related to the failure of 
the case. Immunity may also be justified if there exist cheaper means of 
regulating the quality of advocacy and pre-trial preparation. It might 
be argued that the divided nature of the profession is one such alterna- 
tive. The tripartite relationship of client—solicitor—barrister suggests 
that barristers as a group are dealing with a more informed clientele. 
They will therefore be less able to perform their functions negligently 
because their reputations, and hence business, will suffer. If these 
market sanctions are indeed strong, then some form of immunity may 
be justified; to make the advocate liable would be to replace market 
forces with more costly legal remedies. 

Professional ethics may also substitute for liability as a means of 


79 Kitchen v. Royal Air Forces Association [1958] 2 All E.R. 241, 250-252 per Lord 
Evershed M.R. 
80 21 Cal. 3d 303 (1978). 
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reducing costs.*! If barristers do not behave as strict cost-minimisers, 
but as a body with the clients’ interests at heart, then they may provide 
a quality of advocacy which exceeds that justified by cost factors alone. 
In these situations what may be called “ reputational capital,” or 
simply ethics, may substitute for costly legal methods of maintaining 
quality. In Rondel v. Worsley, Lord Upjohn stressed a similar con- 
sideration when he noted,“ the great extent to which the courts rely 
on the integrity and fairness of coungel in the presentation of the 
case,” 8? e 

Although this argument is worthy of consideration it should, even 
in the context of an extended economic model of liability,®* be accepted 
with caution. Professional ethics may be, and often are, a euphemism 
for restricting competition and for a quiet life, which are not in the 
best interest of the client or the administration of justice. Moreover, 
there is considerable evidence to suggest that lawyers deviate from 
ethical and professional standards.84 This may or may not be a good 
thing depending on the underlying purpose of these standards and 
ethics. 


(b) Solicitors 


In contrast to barristers, solicitors do have contractual relationships 
with their clients. This has complicated the liability of solicitors for 
two reasons. First, does the existence of a contractual duty override 
the immunity for advocates? Secondly, in what way does the existence 
of contract complement liability in tort? 

A majority of the House of Lords have held that the same immunity 
which attaches to a barrister attaches to a solicitor acting as an advo- 
cate. Although the immunity exists “ in spite of his contract,’ © the 
existence of a contract would appear to restrict immunity to litigation 
in court.®* If this is indeed the case, the result is totally anomalous, a 
fact acknowledged by Lord Upjohn: 

“ So, too, a solicitor who is going to act as the advocate cannot 
claim immunity if he fails to appear at the right time on the duly 
appointed day for the hearing of the case, for, in contrast to the 
barrister who is incapable of contracting with his client, and for 
the reasons I have given is in any event immune, the solicitor is in 
breach of contract . . . So, too, a solicitor, although acting as 
advocate, will be liable for negligence if he fails to give notice of 
appeal within the proper time or if he fails to make diligent 





81 See McKean, “ Some economic aspects of ethical behaviour codes ” (1979) 27 
Polit.Stud. 254° 
82 Supra, note 60, p. 282. 

3 For non cost-minimising models of liability see Spitzer, “ An economic analysis of 
sovereign immunity in tort ’’ (1977) 50 So.Cal.L.R. 515; and Landes and Posner, * Salvors, 
Finders, Good Samaritans and other rescuers: an economic study of law and altruism” 
(1978) 7 J.Leg.Stud. 83. 

84 See e.g. Carlin, Lawyers’ Ethics (1966). 
85 Rondel v. Worsley, supra, note 60, 267, per Lord Pearce. 
86 Losner v. Michael Cohen & Co. (1975) 119 S.J. 340; Heywood v. Wellers [1976] 
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inquiry as to possible witnesses, or fails to make the proper 
arrangements for their attendance. . . a solicitor acting as advocate 
will only be immune from the consequences of his negligence 
while he is actually acting as an advocate in court on behalf of 
his client or settling the pleadings.” 87 


The question of immunity for solicitors is very important. As one 
observer has noted, the prospect that inexperienced solicitors will be 
tempted to draw their own pleadings in the knowledge that they are 
immune is “ alarming.” 88 However, if a solicitor: 


“ fails to bring a witness to court he is liable but .if he himself 
conducts the case and brings the witness but culpably fails to call 
him, possibly he is not liable. If a solicitor himself conducts in 
court a case which is far too difficult for him so that it is not 
properly presented he is not liable. If a solicitor fails to appear at 
court when he has not retained counsel he is liable in contract; if 
counsel fails to appear, counsel is not liable for he has made no 
contract and the solicitor is not liable if he attends court for he is 
not in breach of contract.” 8? 


Regrettably, the Benson Report totally ignored these apparent anomalies. 


V. CONCLUSION 


In this article we have examined civil liability as a means of improving 
the quality of legal services. In contrast, most lawyers have failed to 
regard tort in any other terms than as a means of providing the plaintiff 
with redress and adequate compensation for wrongfully inflicted 
losses. The economic approach on the other hand focuses not on the 
plaintiff but on the. actions and alternatives available to potential 
defendants. Civil liability, like all legal rules, is viewed as an incentive 
system that can promote socially desirable goals whether they be 
economic or not. By viewing civil hability as a mechanism for assuring 
quality in the provision of legal services, a framework is established 
which can be used to analyse the rules governing liability for pro- 
fessional negligence, the role of immunity and the impact of limitations 
on liability. This view, moreover, is particularly apposite in this 
country where a civil action is the only constraint on most instances of 
negligence by solicitors. 
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JUDICIAL SEPARATION: 
A RESEARCH STUDY 


INTRODUCTION 


THE Law Commission in*its paper on family law published in 1980! 
noted that there had been “a signifidant increase in the number of 
petitions for judicial separation in recent years °? and commented that 
little was known about the reasons for this increase. 

The past decade has, of course, witnessed a considerable rise in the 
number of divorce petitions. The increase in the period 1971-80 
(inclusive) amounted to a rise of 55 per cent. The rise in the number of 
judicial separation petitions has, however, been even more dramatic 
amounting to a 25-fold increase during the same period.’ 

This article examines the reasons for this disparity. For while the 
number of judicial separation petitions remains small when compared 
with divorce, it was felt that the accelerating rate of increase was a 
development which called for explanation. 

It has been found that, whereas the vast majority of divorce petitions 
result in decrees, the ratio of judicial separation petitions to decrees 
has consistently been of the order of 1:2 and this phenomenon was also 
investigated. 

The Commission speculated that judicial separation proceedings 
were being used to provide a remedy for parties seeking a long term 
solution to financial or custody problems who, for religious or other 
reasons, did not want a divorce. In other instances it was suggested 
that judicial separation was used as a temporary measure where the 
parties intended ultimately to divorce but were at the time prevented 
from doing so because three years had not elapsed from the date of 
their marriage. The Commission therefore initiated the research on 
which this article is based. 

The Manchester county court records for the period 1971-80 were 
inspected and data extracted from the 194 judicial separation cases 
found there.* Subsequently 30 solicitors who had been identified from 


1 Working Paper. No. 76. Time Restrictions on Presentation of Divorce and Nullity 
Petitions. 
2 Dissolution and judicial separation petitions annually 


Year: 1971 1972 1973 1974 1975 
Petitions e 

Dissolutions: 110,017 109,822 115,048 129,993 138,048 
Judicial separations 211 330 430 696 936 
Year: 1976 1977 1978 1979 1980 
Petitions 

Dissolutions: 143,698 167,074 162,450 162,867 170,882 
Judicial separations 1,601 1,980 2,611 3,650 5,423 


Source: Judicial Statistics (Civil). 
3 The annual figures of judicial separation petitions filed in Manchester were as follows: 
Table 2 
1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 
2 4 3 15 13 19 27 23 50 38 
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the records were interviewed. They had all been consulted by at least 
two judicial separation petitioners and together had acted for 140 such 
petitioners. They were questioned about the reasoning which lay 
behind their advising judicial separation both generally and in specific 
instances. 

To avoid periphrasis it is assumed throughout the text that the 
petitioner is the wife. In fact 94 per cent. of judicial separation peti- 
tioners in Manchester were wivts. 


1. RELIGIOUS OR MORAL BELIEFS 


One of the main reasons advanced for the continued availability of 
judicial separation as a form of matrimonial relief has been the existence 
of married people who, because of their religious or moral beliefs, 
cannot seek or accept divorce yet who need to invoke the ancillary 
powers of the divorce court. It was thought at one time that divorce 
was not a remedy which could be sought by Roman Catholics. 

Investigation of the records of Manchester county court revealed that 
during the past ten years, out of a total of 194 petitioners for judicial 
separation, 44 had been married in a Roman Catholic church. In 
recent years there has been an annual decline in the proportion of such 
petitioners; they fell from a high of 53 per cent. in 1977 to 14 per cent. in 
1979 and to 8 per cent. in 1980. From information received from the 
Curial office in Salford, Manchester it appears that the number of 
Roman Catholics in the area has remained fairly constant over the 
past decade. 

The 30 solicitors interviewed all thought that religion played a 
steadily decreasing role in influencing their clients’ decisions. Out of 
the 140 petitioners for whom they had acted they identified 27 (of whom 
14 were Roman Catholics) who had been motivated by their religious or 
moral beliefs into rejecting divorce in favour of judicial separation. 
Many solicitors mentioned the increasingly sympathetic attitude of 
Roman Catholic clergy who acknowledged that divorce might be 
necessary to protect civil law rights and who allowed divorcees to remain 
full members of their Church. These Roman Catholics are no longer 
against divorce as such, although they do not condone re-marriage. 

Those professing beliefs in religions other than Roman Catholics 
may also not feel able to seek divorce. It has been suggested that 
Hindus are so constrained.* In Manchester however no Hindus were 
identified amongst the judicial separation petitioners and it was the 
opinion of a solicitor from an area with a strongly Asian community 
that Asian wives seek the minimum of judicial interventioh and prefer 
the forum of the magistrates’ courts when they cannot get the help 
they need from the leaders of their own community. 


2. CLIENTS’ HOPES FOR THE FUTURE 
Many wives will not take the seemingly final step of ending their 


4 Banik v. Banik [1973] 1 W.L.R. 860. 
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marriages by petitioning for a divorce’ but they may still be in need 
of the ancillary powers of the county court. Solicitors cited cases where 
clients hoped for an eventual reconciliation with their husbands; where, 
if they had children, they feared the ending of the parental bond if they 
divorced; or where for social reasons they wished to retain the status 
of a married woman in the community. One woman, for example, 
wanted to continue to be known as “‘ the wife of the doctor.” 

Of the 194 cases investigated 13 per tent. were discovered, either by 
information given by their solicitors or from the court records, to have 
ended in reconciliation. It is probable that the percentage is higher 
but as many petitioners do not inform either their solicitors or the 
court records office when a reconciliation has been effected it is impos- 
sible to give exact figures. 

It was suggested that with the passage of time many wives accepted 
that their marriages were over and agreed to divorce. 


3. AGE AND PENSION RIGHTS 


In 1979 the Office of Population Censuses and Surveys published a 
report of a sample survey which indicated that, of the women surveyed 
who had been over 40 years of age at the time of their divorces in 1973, 
only one-third had remarried by 1978 compared with half of the men 
of that age. The older a woman is the less likelihood there is of her 
remarrying and thus divorce is not so frequently required by older 
women as a necessary precursor to remarriage. In Manchester, where 
94 per cent. of the petitioners for judicial separation were women, 
46 per cent. were over 40 years of age, whereas, the latest available 
national figures show that in England and Wales in 1978 only 29 per 
cent. of divorcing wives were over 40. 

Only half of the solicitors interviewed thought they would take the 
age of their client into account when recommending judicial separation 
but one solicitor did refer to judicial separation as “ the older person’s 
remedy ” and others acknowledged that there might be personal as 
well as practical reasons for their clients not wishing to divorce. 

The preservation of widows’ benefits or pension rights under em- 
ployers’ schemes was given as one reason for considering judicial 
separation instead of divorce by 10 out of the 30 solicitors interviewed 
and seven. cases were cited (out of the 140 discussed) where this was a 
major factor in influencing the advice they gave. All, however, con- 
sidered that they would usually be able to compensate for loss of such 
benefits in a divorce settlement either by a transfer of the matrimonial 
home or of @ lump sum. In this situation a judicial separation petition 
may be filed which will only be amended to divorce if a satisfactory 
agreement can be reached. Two instances were cited where judicial 
separation was considered the only satisfactory remedy, there not 
being sufficient liquid capital or a house available; in one case the 
respondent was a policeman living in a police house and in the other 





5 A decree of judicial separation can be discharged on the application of either party 
on the ground that co-habitation has been resumed. 
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an ex-soldier whose army pension could only be paid after his death 
“ to his widow.” 

One solicitor also mentioned the fact that once a woman is divorced 
she will have to pay her own contributions towards a state retirement 
pension and that this should be taken into consideration. 


4. SPJTEFUL WIVES 


The breakdown of a marriage often leads to feelings of bitterness and a 
desire to inflict punishment. All the solicitors referred to the type of 
client who would not “ give her husband his freedom ”? to remarry 
but who needed financial provision. 

Even though most solicitors warned their clients that a good financial 
settlement might become more difficult to reach if the respondent was 
antagonised and forced to wait five years for a divorce they had, of 
course, ultimately to accept their client’s instructions and file a petition 
for judicial separation and not divorce. Out of 140 judicial separation 
petitions discussed 14 (10 per cent.) were identified as having been 
motivated by the petitioner’s malice towards her husband. 

It is doubtful if these vindictive feelings could account for the increase 
in the number of judicial separations as such feelings are not a recent 
phenomenon among married people. However since the coming into 
force of the Matrimonial Proceedings and Property Act 1970 it has 
been possible for a wife to obtain the same financial provision and 
property adjustment orders ancillary to a judicial separation petition 
as were formerly only available on divorce and therefore since January 
1971, a wife no longer has had to obtain a divorce decree in order to 
get the required financial relief but can instead receive it on a judicial 
separation decree. 


5. TACTICS 


Out of 194 judicial separation petitions filed during the past 10 years 
38 have already ended with dissolution proceedings. It is not improb- 
able that when these 38 were originally filed it was with the intention 
of amending them to divorce at a later date. 

Half the solicitors interviewed considered that a judicial separation 
petition might be used as a tactical ploy to gain a satisfactory financial 
agreement for their women clients especially when the wife concerned 
does not wish to remarry. These tactics are especially effective when the 
husband has committed adultery and wishes to be free, to marry the 
co-respondent and therefore might agree to his wife’s demands in 
return for her amending her judicial separation petitiof&i to divorce. 
The client could not be advised to “ sit tight ’’ and taken no action 
unless and until a financial inducement to divorce was forthcoming 
from her husband for the following reasons: 

First, because it is often considered inadvisable to agree to any 
financial settlement with the husband without an order for discovery 
of his financial means having been made and this, of course, necessitates 
the filing of a petition as a first step before negotiations can begin. 
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Where pressure is being applied to the husband to offer suitable financial 
provision in return for his wife agreeing to amend her petition obviously 
the initial petition will have to be for a judicial separation. 

Secondly, where the wife is in need of immediate financial relief and 
where attempts are being made to extract a satisfactory offer from the 
husband in return for a divorce it is easier to apply for maintenance 
pending suit than to take Separate steps against the husband for failure 
to provide maintenance under the Matrimonial Causes Act 1973, s.27. 
Maintenance pending suit is of course obtainable on the filing of a peti- 
tion which will in such circumstances obviously be for a judicial separa- 
tion which will be amended to a divorce when terms are finally agreed. 

Thirdly, solicitors commented that the most commonly used opening 
sentence of any wife at the initial interview was “ I want a separation ” 
and that advice that no legal steps are necessary on her part in order 
for her to lead a life apart from her husband is not well received. 
“ Masterly inaction”’ is therefore seldom an acceptable alternative 
and solicitors feel that in order to retain the confidence of their clients 
they have to take positive measures and when an immediate petition 
for divorce is not tactically appropriate they will recommend a petition 
for judicial separation. 

Other solicitors pointed out the dangers of using judicial separation 
as a tactical weapon inasmuch as the husband in such a situation might 
react by cross-petitioning for a divorce on the ground of behaviour, 
and with the husband feeling antagonistic an agreed settlement might 
become more difficult to achieve. 

Nevertheless, out of the 50 judicial separation petitions in Manchester 
in 1979 eight were cited as examples of the use of judicial separation as a 
tactical manoeuvre. This does seem to indicate an increasing use of 
judicial separation petitions as a bargaining counter with the object of 
achieving the best possible financial settlement. Fifteen out of the 30 
solicitors saw it as a major and increasingly used reason for recom- 
mending judicial separation to their clients and it was pointed out that, 
because house prices have risen so sharply over the past decade, there 
are now many more couples who possess a valuable asset worth 
thousands of pounds in the shape of the matrimonial home about 
which to negotiate. 


6. THE THREE-YEAR RULE 


The Matrimonial Causes Act 1937 introduced the rule which restricts 
divorce withii the first three years of marriage to those who have been 
granted leave to present a petition. Leave is given only on the establish- 
ment of exceptional hardship suffered by the would-be petitioner or 
exceptionable depravity on the part of the respondent. The rule 
obviously effects the number of divorces within the first three years of 
marriage.’ 





8 Now under the Matrimonial Causes Act 1973, s. 3(2). 

7 In 1980 out of a total of 148,301 divorcing couples there were 1,576 who had been 
married less than three years. This figure jumped to 136,45 in the fourth year. OPCS FM 
82/1. 
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Where a client, subject to. the three-year rule, is not able to establish 
exceptional hardship or depravity her solicitor may advise a judicial 
separation petition as a way of obtaining some of the relief she seeks. 

It is probable that most of the applications for leave which are made 
are successful 8; certainly the Manchester survey revealed a continuing 
high success rate which varied between 84 per cent. and 100 per cent. 
per annum during the period 1975-80. Nevertheless, the fact that 
applications for leave ‘when made are generally granted has not led to 
any notable increase in recent years in the number of such applications. 
In England and Wales in 1975 there were 1,220 such applications. In 
1979 there were 1,551. In 1980 they rose to 1,912. 

Whilst it is not contended that the rise in the number of judicial 
separation petitions is due to reluctance on the part of solicitors to 
apply for leave to present a petition for divorce on behalf of their 
clients in situations where they consider that the statutory requirements 
have been fulfilled, these conditions exist in relatively few cases and 
the numbers have varied little over the years. In borderline cases, where 
there was the slightest doubt of an application for leave being successful, 
all the solicitors preferred to petition for judicial separation instead. 
This preference has possibly been stronger since the extension in 1977 
of the Special Procedure to undefended causes based on behaviour. The 
use of Special Procedure which has resulted in an accompanying lack of 
judicial investigation into the grounds of an undefended petition has, it 
was thought, made it easier to obtain a decree of judicial separation. 
Permission to present a petition for divorce within three years of 
marriage is of course still adjudicated upon by a judge. 

All the solicitors were of the opinion that the publicity given by the 
popular press to divorce in the past few years has made the general 
public aware both of the free legal advice obtainable under the Green 
Form scheme and the easier availability of divorce. Public opinion 
has also changed and there exists much less social prejudice against 
divorced people. This change in public attitudes and awareness which 
has resulted in the rise in divorce rates has also led to greater readiness 
by the parties concerned to accept that their marriages may be at an 
end after a very short period of time. Equally, however, it was felt that, 
whilst many more people were ready to approach solicitors and to 
seek the formal ending of their marriages, very few who did so were 
aware of the three-year restriction on divorce. When advised that, 
because no hardship or depravity could be proved, a divorce was not 
obtainable until three years had passed from the date of the celebration 
of the marriage, many clients still wished for an immediate formalising 
of their marital status. This was especially evident where ownership 
of the matrimonial home was in contention. In such circumstance a 
judicial separation would be advised. 

Sixty-four (33 per cent.) out of the 194 judicial separation petitions 
filed in Manchester during the past decade were: by people who had 


8 The Law Commission estimated that only 5 per cent. of applications for leave are 
refused. Working Paper No. 76, para. 40. 
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been married for less than three years. Of these petitioners 39 out of 64 
are now no longer subject to the temporal restriction in divorce and 
of these, 14 have begun divorce proceedings. This finding strongly 
supports the view that a considerable number of people are using 
judicial separation as a temporary expedient. 

Whilst national statistics are published which show the duration of 
marriage at the time of divorce there are, unfortunately, none available 
which show the duration of marriage at the sime of petitions for 
judicial separation and therefore it is not possible to prove any causal 
link between the three-year rule and the increase in judicial separations. 
That one exists, however, is strongly supported by the results of the 
Manchester survey which revealed that in 1980 52 per cent. of judicial 
separation petitioners had been married for less than three years. 


7. DOMESTIC VIOLENCE 


The Domestic Violence and Matrimonial Proceedings Act 1976 which 
came into force in June of that year gave the county courts jurisdiction 
to grant exclusion injunctions and injunctions against molestation 
“ whether or not any relief is sought in the proceedings.” Previously an 
injunction against violence had to be applied for ancillary to other 
matrimonial proceedings and could not be applied for as an indepen- 
dent remedy. 

It was, however, expected that after June 1, 1976, where a wife 
needed protection against violence but financial orders or a decree were 
not required by her, an independent injunction would be applied for 
and not an injunction ancillary to a petition. The Manchester survey 
suggests, however, that women in such circumstances are still being 
advised to apply for an ancillary rather than an independent remedy. 

Many solicitors admitted to filing petitions in order to be able to 
apply for an ancillary injunction rather than taking proceedings under 
the D.V.M.P.A. even when all the client required was protection from 
her husband and no further proceedings were envisaged. They pointed 
out that, where a divorce petition is not appropriate either because of 
the three-year rule or where the client is not yet ready to consider divorce, 
a judicial separation petition will be filed. The reasons advanced by the 
solicitors to account for the preference for injunctions as ancillary 
rather than independent remedies are as follows: 

First, they thought the chances of success were greater for an injunc- 
tion if it was ancillary to a petition. It was suggested that where a 
marriage has broken down and this is evidenced by a petition a judge, 
thinking it advisable to keep the parties separate until a decree is 
granted, may more readily grant an injunction, whereas it was felt that 
he would require evidence of actual physical violence before he would 
grant an injunction under D.V.M.P.A. - 

Secondly, independent injunctions are of short duration and subject 
toa definite time limit whereas an ancillary-injunction is often ordered 
to run “until the decree”; which stage may never be reached. This 
practice although criticised still obtains. 


726 THE MODERN LAW REVIEW [Vol. 46 


Thirdly, orders under the D.V.M.P.A. have to be applied for to the 
court for the district in which either the applicant or the respondent 
lives or where the matrimonial home is situated. There is no such 
limitation on injunctions which are ancillary to petitions. In Man- 
chester this may mean that if an application is subject to geographical 
limitation the solicitor may have to travel a considerable distance to an 
outlying county court with the consequential greater consumption of 
his time and greater expense to his client. It may also mean a greater 
delay in obtaining a hearing when the application is made to a small 
county court where a judge sits infrequently. For example in a small 
court near Manchester a judge sits only one day a month. This juris- 
dictional restriction was mentioned by several solicitors as a reason 
for filing an injunction as ancillary to a petition. 

Fourthly, where an ancillary injunction is applied for and subse- 
quently an undertaking is obtained from the respondent that he will 
vacate the matrimonial home then, on decree, the exclusion order will 
be made permanent and the wife can thus remain protected in the 
matrimonial home throughout the proceedings. If she were to have to 
wait until her application for a transfer of property is heard after the 
decree she might have to wait months before an order is obtained 
from the registrar ordering her husband to vacate the home. There is, 
therefore, an obvious tactical advantage in applying for an injunction 
ancillary to a petition especially where, as happens in the vast majority 
of cases, the husband is prepared to give an undertaking. 

Fifthly, solicitors reported difficulty in obtaining an injunction under 
the D.V.M.P.A. where the parties are not cohabiting. Therefore if the 
couple have been living apart for some six or seven weeks solicitors 
will apply for an ancillary injunction in order to obtain relief. 

The Domestic Proceedings and Magistrates Court Act 1978, ss. 16-18 
which came into force in November 1979 enabled magistrates to 
intervene directly in cases of domestic violence and to grant protection 
against a violent spouse. However the powers given to magistrates’ 
courts are less than those of the county courts. For example county 
court judges can grant non-molestation orders in situations where 
violence is not alleged whereas section 16(2) enables magistrates to 
grant a protection order only if violence has previously been used or 
threatened and an order is necessary for the wife’s protection. Similarly 
the higher court can order the husband’s exclusion from the “ neigh- 
bourhood ” of the matrimonial home, whereas the magistrates’ court 
jurisdiction applies only to exclusion from the home itself. 

The solicitors interviewed did not consider that thé D.P.M.C.A 
would lead to a fall in judicial separation petitions. They reported 
already having encountered difficulties in obtaining exclusion orders in 
some magistrates’ courts where the physical violence exhibited was not 
thought by the benches involved to be severe enough to justify an order. 
They also felt that if a client needed a transfer of property order as well 
as protection against violence her solicitor would advise a petition for 
judicial separation or divorce coupled with applications for ancillary 
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relief in order to prevent a duplication. of actions in different courts 
which would not be favoured by the local legal aid committee. 


8. REASONS FOR USING THE COUNTY COURT JURISDICTION INSTEAD OF 
THE MAGISTRATES’ COURTS JURISDICTION 


(a) Grounds : 


The Divorce Reform Act 1969, which*came into force on January 1, 
1971, provided that a petition for judicial separation may be presented 
on the ground that any of the five specified facts ® exists. 

These facts are the same for divorce and judicial separation. How- 
ever, one difference between the two is that whereas proof of one of 
the five facts is ground for a judicial separation, if a divorce is sought, 
the fact presented has to be established as proof that the marriage 
breakdown is irretrievable. This additional requirement does not 
appear to have been a deterrent to petitioners for divorce. As evidenced 
by the use of the special procedure (which is only available to unde- 
fended cases) over 98 per cent. of divorces were undefended in 1980. 
Whilst it is not known exactly how many of the remaining 2 per cent. 
(those not dealt with by special procedure) are defended on the ground 
that the marriage has not irretrievably broken down when the “ facts ” 
themselves are not in contention, the figure is probably small. Therefore 
it would seem that the liberalisation of the law which applied to both 
judicial separation and divorce would not account for the greater rate 
of increase in judicial separation in relation to divorce although it 
undoubtedly led to an upsurge in both. However the changes made by 
the 1969 Act are very pertinent to the relationship between the increase 
in petitions for judicial separation and the decline in applications for 
magistrates’ courts orders. 


Table 3. 
Applications for Married Women Maintenance orders 


1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 
26,009 25,472 20,993 15,745 12,027 9,371 8,371 6,851 N/A  3,576* 


Judicial Separation Petitions 
211 330 430 696 936 1,601 1,980 2,611 3,650 5,423 


*(1980 applications include affiliation applications.) 
Source: Civil Judicial Statistics. 
° 


More than half the solicitors interviewed said that until the Domestic 
Proceedings and Magistrates’ Courts Act 1978, s.1 came into force on 
February 1, 1981 they had been influenced in deciding which forum to 
use by the greater difficulty of establishing grounds for a complaint 
in magistrates’ courts (there the grounds to be established had not 


9 As now set out in the Matrimonial Causes Act 1973, s. 1(2). 
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been affected by the 1969 Act). In particular, persistent cruelty, partly 
because of the requirement that injury to health had to be established, 
was more difficult of proof than the corresponding ground of un- 
reasonable behaviour in the county court. Before 1971 the success 
rate as reflected nationally in judicial separation decrees based on 
persistent cruelty was always less than for those ‘based on adultery. 
Behaviour has, since 1971, become the most widely favoured ground 
for judicial separations Indeed most of the increase in judicial separation 
is matched by the increased use of behaviour as a ground. 

In Manchester during the past 10 years behaviour has formed the 
sole ground in 59 per cent. of judicial separation cases. This is slightly 
less than the national figure but it is still illustrative of the preference 
for using behaviour as a ground for a judicial separation petition. 
Solicitors suggested that the choice of the behavioural ground is often 
advised where the husband concerned will not cooperate by furnishing 
a- confession of adultery. This uncooperative attitude is more likely 
to arise in proceedings for judicial separation than divorce because 
husbands (who form 92 per cent. of respondents in judicial separation 
proceedings compared to 71 per cent. in divorce”), usually have little 
to gain from a judicial separation decree. 

The introduction in 1971 of the separation periods as grounds for 
divorce or judicial separation appears to have had little effect on the 
latter, where unreasonable behaviour and adultery are still very 
much the most commonly used grounds. In 1980, whilst these two 
grounds together formed the basis of only 66 per cent. of divorce 
petitions, they accounted for 95 per cent. of judicial separation petitions. 

If a petition based on the ground of five years’ separation is contested 
in divorce proceedings a decree may be refused if the respondent can 
establish that he, or more probably she, would suffer grave financial 
hardship if the marriage were to be dissolved. This bar to a decree is 
not applicable to judicial separation suits because a judicial separation 
decree does not end a marriage. As very few judicial separation petitions 
are based on this ground it is doubtful if the introduction of this 
defence to divorce proceedings had brought about any election for 
judicial separation in preference to divorce proceedings. 


(b) Powers 


The Matrimonial Proceedings and Property Act 1970 which came 
into force on January 1, 1971 and which was subsequently incorporated 
into the Matrimonial Causes Act 1973 gave the divorce court power to 
make the same financial provision and property adjustment orders in 
judicial separation causes as in divorce. When divoree proceedings 
are inappropriate either because of the three-year restriction or because 
the client is averse to divorce, her solicitor has to decide between 
recommending an application for financial relief under the Matri- 
monial Causes Act 1973, s. 27 on the ground of failure to provide 


a 


10 National average figures for the past five years. 
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reasonable maintenance or a petititon for judicial separation or pro- 
ceedings in a magistrates’ court. Applications under section 27 of the 
Matrimonial Causes Act 1973 remain few, possibly because section 27 
is limited to the ordering of financial provision and does not cover the 
adjustment of property rights. The major decision for most solicitors 
lay between suggesting a judicial separation in a county court or a 
magistrates’ court order. * 

Twenty-five out of the 30 solicitora interviewed cited the greater 
powers possessed by the county courts as a major factor in their 
decision. Magistrates’ courts could not order a transfer of property 
or'a lump sum?! and, although their powers to order periodical pay- 
ments have not been subject to a financial limitation since the Main- 
tenance Orders Act 1968 came into force, it was felt by the solicitors 
that the payments they do award are generally much lower than might 
have been expected of the county courts in similar circumstances. 

With the price of houses having risen dramatically over the past 
decade (by 371 per cent. from 1970 to 1980 according to the Department 
of Environment Statistics), the amount of money represented by the 
matrimonial home was a major consideration in many cases. 

Of the 194 petitioners for judicial separation recorded in the survey 
36 had previously commenced proceedings in magistrates’ courts for 
maintenance orders. Of these 36, 12 had maintenance orders still in 
force when they filed their judicial separation petitions and nine of 
the 12 applied for property transfer orders. It was suggested, that 
when they decided that their separation was permanent, they needed 
the greater powers of the county court. 


(c) Procedure 


Twenty-eight of the solicitors interviewed preferred the procedure 
in the county court to that in the magistrates’ courts and commented 
on the better investigation into financial matters that was possible in 
the county court because of the rules as to discovery of documents 
and the filing of affidavits. Magistrates had often to reach a decision 
after listening to incoherent and unsubstantiated oral evidence. 
Solicitors also appreciated the appointment system in use at the county 
court and deprecated the waste of time caused by having to wait for 
long periods in some magistrates’ courts, not knowing when their 
case would be heard. 

All the solicitors, with two exceptions, preferred the professional 
expertise of the county court and the rapport which they had established 
with the registrars and were highly critical of the domestic panel 
magistrates’ decisions. Many of the criticisms made of the magistrates’ 
jurisdiction in the Finer Committee Report 1974! are still made 
today. The solicitors criticised the inconsistency and unpredictability 





11 5.63 of the D.P. & M.C.A. 1978 did not come into force until February 1, 1981, 
and even now the lump sum is limited to £500 for the applicant and an additional £500 
for each child. 

12 Report of the Committee on One-Parent Families, Cmnd. 5629. 
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of magisterial decisions, the ineptitude and passive response of the 
chairmen and the incompetence of the clerks. The “ barbaric ” atmos- 
phere of magistrates’ courts was referred to, as was the “ rough and 
ready ” justice and the lax observance of the rules of evidence. Only 
two solicitors interviewed (both of whom had practices in the poorer 
areas of Manchester) did not display this antipathy towards magisterial 
jurisdiction. All solicitors considered that m&gistrates’ courts are “ the 
courts of the poor ” and, certainly only those whose clients owned no 
property or had any but the smallest of financial expectations considered 
the issuing of a summons in a magistrates’ court. Many solicitors 
maintained that the professional classes should not be subjected to 
giving evidence in magistrates’courts with their “ criminal ambience.”’ 


(d) As a Court of Appeal 


It is possible that some judicial separation petitions are brought as a 
means of appealing against magistrates’ court orders by the complainant 
or the defendant. In five out of the 36 cases where a summons had 
previously been issued in a magistrates’ court the complaint had been 
dismissed or custody or maintenance awarded to the respondent by 
the magistrates. Perhaps as significant was the discovery that, whereas 
husbands were the petitioners in only 6 per cent. of judicial separation 
petitions, of that 6 per cent. half were still bound by magistrates’ 
orders on custody or maintenance. Solicitors mentioned that where a 
husband applied for custody they felt that he was more likely to be 
successful in a county court. 


(e) The Green Form Scheme 


The introduction of the Green Form Scheme in April 1973 has 
arguably had a very great effect on the number of judicial separations. 
This scheme provides for free legal advice to be available in matri- 
monial proceedings to people of limited means and covers assistance 
short of the institution or conducting of proceedings before a court. It 
has meant that, whereas formerly an impoverished wife tended in times 
of marital strife to seek advice from the clerk of her local magistrates’ 
court or from her local probation officer,1® both of whom were orient- 
ated towards helping her to apply for a maintenance order in the 
magistrates’ court, nowadays she would go straight to a solicitor’s 
Office. Solicitors thought that most aggrieved wives knew of the free 
legal advice obtainable and were not hesitant in asking, for it. This 
advice will, for the reasons already outlined in this section, tend to lead 
to a divorce court rather than to a magistrates’ court and, in*cases where 
divorce is not appropriate, will be reflected in the increased use of the 
judicial separation procedure. 





13 Jn England and Wales the amount of a matrimonial conciliation work carried out 
by probation officers has shown a substantial decline. In 1978 there were 4,500 cases of 
which 2,710 were voluntary requests for assistance (as opposed to referrals made by the 
courts). This was a decrease of about 1,000 on the previous year and was less than a third 
of what it had been five years earlier (Source: Probation and Aftercare Statistical Returns). 
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(f) Special Procedure 


1973 saw the introduction of the special procedure for undefended 
cases where the “ fact ” relied on was two years’ consensual separation 
provided no children of the family were involved. It was very little used 
in judicial separations until April 1977, when the special procedure, 
which the year before had been extended to petitions based on any fact 
except behaviour, was further extended by Rules of the Court to include 
behaviour. Cases in which there were thildreneinvolved were at the 
same time no longer exempted. 

In 1979 and 1980 the special procedure was used nationally in 95 per 
cent. of judicial separations whereas in 1976 it had been used in only 
3 per cent. (In divorce proceedings it was used in 98 per cent. of decrees 
in the same year as compared with 23 per cent. in 1976.) 

The increase in the use of the special procedure which accompanied 
its extension to behaviour reflected the fact that behaviour has been 
by far the most popular ground for judicial separations in recent years. 


(g) Accessibility of Courts 


The Matrimonial Causes Act 1967, s. 1, gave the county courts 
jurisdiction to try undefended matrimonial causes thus making the 
courts in which petitions could be presented very much more accessible. 
In the past decade the number of judicial separation petitions filed in 
county courts has increased more rapidly than in the Principal Divorce 
Registry in London. In 1975, 540 such petitions were filed in county 
courts compared with 390 in the Principal Registry. By 1980, the figure 
for the county courts was 4,728 compared with 695 for the Principal 
Registry. 

During the period 1969-80, the number of county courts with divorce 
jurisdiction increased from 85 to 169. There were in 1980, 641 Petty 
Sessional divisions. Solicitors felt that ease of access is not a factor so 
strongly weighted in favour of magistrates’ courts’ jurisdiction today as 
it was formerly. They welcomed the opening in the past two years of 
two neighbouring divorce county courts. 


(h) The Future 


All the solicitors were asked whether they thought that the full 
implementation of the Domestic Proceedings and Magistrates’ Courts 
Act on February 1, 1981, would result in greater use being made of the 
magistrates’ courts’ domestic jurisdiction. Their general reaction was 
that the Act had come too late to have much immediate effect because 
solicitors were now orientated towards the county courts and that 
habit and personal preference together with the greater powers of the 
county courts would militate against the use of magistrates’ courts 
especially where their clients were of the middle class. All thought, 
however, that the greater speed and simplicity of magisterial procedure 
might eventually lead to an increase in the volume of work in the lower 
court. 
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9. DECREES RESULTING FROM JUDICIAL SEPARATION PETITIONS 


In England and Wales the vast majority of divorce petitions proceed to 
decrees but on average, only half of the judicial separation petitions 
do so. 


Table 4. Decrees as percentage of petitions 


1971 1972 1973, 1974 1975 1976 1977 1978 1979 1980 
Judicial ° 
Separations 42:6 40:3 441 35:3 34:5 364 38-4 470 449 472 


Dissolutions 
(decrees nisi) 80-4 100-1 92-5 901 886 908 81-4 43-2 85-8 880 


Decrees not necessarily granted on petitions presented in the same year.. 


Source: Judicial Statistics. 


For this part of the survey the Manchester petitions presented in 1980 
were excluded from consideration as many of them are still proceeding 
and have not yet reached final determination. Of the 156 judicial 
separation petitions remaining (1971-79), 50 had resulted in decrees of 
judicial separation and three were known to be proceeding. From the 
remaining 103 cases the following data were obtained: 


(a) Twenty-six judicial separation petitions had been amended to 
divorce. Solicitors identified eight cases where amendment had 
formed part of the divorce agreement, six where the amendment 
had been made after the filing of a cross-petition by the respond- 
dent (see, ante, section 5)'and three where the petitioner had 
changed her mind about not divorcing when she wished to re- 
marry. 

(b) Twenty-four petitioners were known to have become reconciled 
although the number of those who have actually done so, 
unbeknown to their solicitors, is probably higher. 

(c) Many petitioners who filed a petition in order to facilitate the 
granting of an injunction against violence will, once that injunc- 
tion is granted, have obtained all the relief they needed and will 
have no incentive to proceed to a decree. Out of the 46 petitioners 
who applied for an injunction as ancillary to their petition, 23 
took no further action after an injunction had been granted or 
an undertaking given. 

(d) Of the remaining 30 petitioners, two were known to have died. 
It may be surmised that many will have reache@ a voluntary 
agreement after the filing of the judicial separation petition and 
will divorce on the grounds of two years’ separation and consent 
(M.C.A. 1973, s. 1(2)(d)) when this becomes possible. 


Table 5. Statistical Summary. Numbers of Judicial Separation 
Petitions In Manchester 


Years 1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 
Number 2 4 3 15 13 19 27 23 50 38 
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In Manchester during 1971-73 the number of judicial separation 
petitions filed was too small to yield statistically significant results 
and this period has therefore been omitted from the following analysis. 
The years 1974-78 have been contrasted with 1979-80 because these 
two periods contain a significantly large number of cases for the 
comparison to be meaningful. (97 petitions in 1974-78 and 88 in 1979- 
80.) 1979 also marked the Start of the dramatic increase in the number 
of petitions in Manchester (rising from 28 in 1978 to 50 in 1979). 

During 1974-78 petitions averaged 19-4 per annum rising to 44 per 
annum in 1979-80 (an increase of 127 per cent.). 

It has been suggested by this research that the major reasons for 
recommending judicial separation as the appropriate remedy are: 

(a) Where the client was subject to the three-year rule. 

(b) Where protection against violence was required and a judicial 
separation petition was filed in order to facilitate the granting 
of an injunction. 

(c) Where for tactical reasons a judicial separation petition was 
advantageous to the client. 

(d) Where the county court procedure was preferred to that of the 
magistrates’ court and divorce was not the appropriate remedy. 

With the exception of (c), (petitions filed for tactical reasons), the 
petitions filed for the above reasons have increased in proportion to the 
total number of petitions. For example, reason (a) (petitioner subject 
to three-year restriction) has remained a fairly constant proportion 
of the total, being 33 per cent. for the years 1974-78 compared with 
36 per cent. for the years 1979-80. Similarly, over the same period, 
reason (b) (petitions filed to facilitate an injunction) has increased from 
17-6 per cent. to 18-2 per cent. (To avoid double counting note that 
10 per cent. to 12 per cent. of cases are included in both (a) and (b) and 
that this figure also remained fairly constant.) 

In order to assess the effect that reason (c) has had on the increase 
in the total number of petitions in Manchester, extrapolation was 
necessary from the 140 cases discussed with the solicitors to the total 
number (194). With the proviso that the figures used are small, it is 
submitted that petitions filed for tactical purposes have shown a dis- 
proportionately high rate of increase compared with petitions filed 
for other reasons. 

It has been noted that judicial separation petitioners are mainly 
women as of,course are applicants for magistrates’ courts maintenance 
orders. Nationally over the past decade the number of female judicial 
separation fetitioners has never fallen below 91 per cent. whereas in 
divorce proceedings the number of female petitioners has ranged 
between 60 per cent. to 73 per cent. This would suggest that magistrates’ 
maintenance applications and judicial separation petitions are con- 
sidered particularly appropriate methods of obtaining relief by women. 

The proportion of women, out of the total number of people who 
took some form of matrimonial proceedings either for maintenance in 
magistrates’ courts or for divorce or judicial separation in county . 
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courts, has remained fairly constant; being 74 per cent. in 1969 com- 
pared with 73 per cent. in 1978. This suggests that the decline “in 
magistrates’ courts maintenance applications during the period may be 
directly related to the increase in county court proceedings (married 
women maintenance applications fell from 26,753 in 1969 to 6,851 in 
1978, a decline of 74 per cent.).24 

The preference evinced by the majority Of the solicitors (28 out of 
30) for the powers apd practices of the county courts as opposed to 
those of the magistrates’ courts has remained unchanged over the years. 
Solicitors spoke of the increase in the number of women who now 
consult them before bringing court proceedings. They believe this 
increase has resulted from greater use being made of the Green Form 
scheme. The increase in legally advised wives coupled with the solicitor’s 
predilection for the county courts has led to a rise in the number of 
matrimonial petitions being filed in county courts at the expense of 
magistrates’ courts applications. 

In 1969, 41-3 per cent. of all matrimonial proceedings taken by wives 
were for magistrates’ courts maintenance orders. If the same pattern 
had been followed in 1978 one would have expected 51,515 such 
applications. Instead there were 6,851 (a difference of 44,664). Similarly, 
whilst in 1969 there were 210 women who petitioned for judicial 
separation (0'3 per cent. of women who had brought matrimonial 
proceedings), one would, if the same pattern had emerged in 1978, 
have expected the number to rise to 404. Instead it rose to 2,372 (a 
difference of 1,968). 

If it is hypothesised that the same proportion of women who in 1969 
took proceedings in magistrates’ courts would now take them in 
county courts. It only required, for 1978, approximately one in 22 of 
them to elect to proceed for judicial separation instead of divorce to 
account for the disproportionate increase in judicial separation peti- 
tions. It is suggested that many, who formerly sought relief in magis- 
trates’ courts, did so for the same reasons as are now prompting them 
to petition for judicial separation, i.e. they did not want or could not 
obtain a divorce. 





The Comparison of the Statistics which emerged from investigation of 
judicial separations presented in Manchester County Court with the 
national statistics of England and Wales 


This comparison was made in order to establish whether or not the 
Manchester survey reflected the national situation. The resulting 
figures showed that, broadly speaking, this is the case. ° 


l. In Manchester judicial separation petitions have consistently 
formed a lesser proportion of divorce petitions than is the case 
nationally but the rate of increase is similar. 

a 


14 1978 is the last year for which these figures are available. The figure of 3,576 for 
1980 given in the Judicial Statistics includes affiliation as well as maintenance applications 
but does indicate the decline is continuing. 
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2. The number of judicial separations in Manchester up to 1974 is 
probably too small to be capable of yielding significant results. 
Therefore the Manchester figures given below relate to the period 
1974-80. 


(a) Behaviour as sole ground for judicial separation petitions as 
percentage of total grounds 
Nationally in the period 1975-80 behaviour was the sole 
ground chosen by 74 per cent. “of petitioners. In Manchester 
in the same period behaviour was the sole ground used in 
61 per cent. of petitions. 


(b 


N” 


Adultery as sole ground as percentage of all grounds 
National average over period 1975-80 = 16 per cent. 
Manchester average over period 1975-80 = 28 per cent. 


(c) Petitions in which adultery and/or behaviour appear as sole or 
joint grounds 
National average over period 1975-80 = 93 per cent. 
Manchester average over period 1975-80 = 96 per cent. 


3. Sex of the Petitioners 
Nationally, wives have consistently formed the vast majority of 
petitioners in judicial separation ranging from 96 per cent. in 1976 
to 91 per cent in 1980. This also appears to be the case in Manchester, 
ranging from 87 per cent in 1978 to 98 per cent in 1979. 


4. Grounds used by Wife Petitioners 
Nationally, where the ground used was adultery, the percentage of 
wife petitioners ranged from 84 per cent. to 93 per cent. and where 
it was behaviour from 93 per cent. upwards. The Manchester 
statistics, bearing in mind the smallness of the figures, are relatively 
similar, ranging from 87 per cent. to 100 per cent. 


5, Judicial separation decrees as a percentage of petitions 
(not necessarily for petitions filed the same year) 


Year 1977 1978 1979 1980 

Nationally (%) 38 47 45 47 

Manchester (%) 44 _ 65 28 67 
CONCLUSION 


The changes fn law and procedure and in the public’s attitude to divorce 
which haveeresulted in the rapid increase in the number of divorces 
over the past decade have also led to the increase in the number of 
judicial separations. 

This research has highlighted certain factors which have led to 
judicial separations increasing at a much faster rate than divorces. 

1. The publicity given by the media to the subject of divorce, the 
greater awareness by the public of the availability of free legal advice 
and the ease with which a divorce can now be obtained, coupled witha , 
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change in social attitudes has led to a greater willingness on the part of 
women to approach solicitors at an early stage of marital disharmony. 
Where divorce is not the appropriate remedy but the client concerned 
requires a formalising of her position a judicial separation will be 
advised. 


2. Marital violence is less tolerated by wives now that they can rely 
for financial support on the Department of*Health and Social Security 
and they have become more willing to seek legal help to gain personal 
protection. Solicitors often prefer to apply for an injunction against 
violence in matrimonial proceedings rather than for an independent 
injunction under the Domestic Violence and Matrimonial Proceedings 
Act because of their belief that injunctions will be more readily granted 
and also possess certain other advantages when ancillary to a petition. 
Where a marriage is of less than three years’ duration or where a 
client does not want a divorce, this practice has led to an increase in 
the number of judicial separation petitions. 


3. It would appear from the findings of the Manchester survey that 
tactical use is increasingly being made of judicial separation petitions 
where the respondent husband wants an immediate divorce but has no 
grounds on which to proceed. This increasing use of tactics to obtain a 
satisfactory financial settlement has been paralleled by the rate of 
increase in house prices which has resulted in more people having a 
valuable asset upon which to negotiate when their marriages founder. 


4. It was found that the antipathy to magistrates’ courts’ domestic 
jurisdiction, which is still widespread amongst solicitors, results in the 
use of the county courts whenever possible in preference to using the 
magistrates’ courts. It has been noted in the statistical summary (ante) 
that many women, who a decade ago would have applied to a magis- 
trates’ court, are now, because they are in receipt of early advice from a 
solicitor under the Green Form scheme, taking proceedings in the 
county court. The reasons which formerly would have led to a wife 
applying for a married women maintenance order are often the same 
reasons which now lead to a petition for judicial separation, i.e. she is 
seeking an alternative to a divorce either because she does not want a 
divorce or cannot, because of the three-year rule, yet obtain one. 

Whether the implementation of the Domestic Proceedings and 
Magistrates’ Courts Act 1978, by bringing the magistrates’ courts 
jurisdiction more into line with that of the divorce court, will eventually 
reverse this process is the subject of speculation. However, the pre- 
ferences and habits of solicitors seem certain to favoug the county 
courts in the short term and this bias, coupled with the wider powers of 
the divorce court and with the increasingly early breakdown of marriage, 
will ensure a continued increase in judicial separations. 


5. The special procedure, with the resultant absence of judicial 
scrutiny, may have caused petitions for judicial separation to be 
preferred to applications for leave to present a petition for a divorce 
within the first three years of marriage. 
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6. The fall in nullity decrees as a percentage of all divorce decrees” 
has not been thought to be related to the increase in judicial separa- 
tions; the grounds for nullity are too dissimilar to those for judicial 
separation (wilful refusal to consummate has always been the most 
widely used ground in nullity petitions). In 1980 it was the ground used 
in 65 per cent: of nullity decrees). 


7. The survey also investigated the reasons why, on average, only 

half of the judicial separation petitions proceed to decrees. 

(i) A substantial proportion of judicial separation petitions are 
amended to divorce either as a result of agreement being reached 
between the parties that an amendment will be applied for as 
part of the divorce settlement; or after the respondent has 
filed a cross-petition for divorce. 

(ii) Others are amended after the passage of time enables the 
petitioner to realise that her marriage is over or that she 
herself wishes to remarry. 

(iii) Where a petition for judicial separation was filed simply to 
facilitate the granting of an injunction against violence, the 
petitioner will feel no need to take the further step of applying 
for a decree once her husband has left the matrimonia] home. 

(iv) Many judicial separation petitioners, especially those whose 
initial reluctance to break the marital tie had motivated them 
against petitioning for divorce, became reconciled to their 
husbands. 

(v) Where judicial separation petitions have been filed in order that 
financial provision may be obtained, some petitions may not 
proceed following a financial agreement between the parties. 


' PATRICIA GARLICK* 





15 Nullity decrees have fallen as a percentage of all matrimonial decrees from 0'91 
in 1971 to 0-57 in 1979 and 0:60 in 1980. 
* Researcher, University of Manchester. 


FRUSTRATING DELAY 


THE aim of this article is to consider the effects of a long delay in 
performance on a party’s obligations under a contract. Such a delay 
can have serious consequences. The perfarmance may become more 
onerous. In times of inflation, extra expense will almost certainly be 
incurred. A party will have to wait longer to get what he contracted for. 
Other contracts may be affected; delay may have a “ knock-on ”’ 
effect. Markets may be lost. And where the price is fixed, a party may 
make a very serious loss on the contract. So it is hardly surprising that 
a party often seeks to be discharged from his obligation to perform on 
account of a protracted delay. When can he do this? Despite a recent 
spate of cases in this area, including three decisions of the House of 
Lords,! the law is not at all clear. 

We are not concerned here with cases where the party seeking to be 
discharged (let us call him P) has had the foresight to stipulate a time 
for performance by the other side, that time being of the essence. In 
that case P need not wait beyond the set day.? The main problem 
arises when time is not of the essence,’ or where no time at all has been 
fixed for performance, or where P is prejudiced by inordinate delay 
in rendering his own performance. In these cases P is only discharged 
if the delay has been or will be so long as to “ frustrate ” the contract. 4 

It is at this point, when we come up against the notion of frustration, 
that our difficulties really begin. As long ago as 1958 the complaint 
was made that the doctrine of frustration of contract had always been a 
source of joy to the academic lawyer and a corresponding cause of 
confusion to the practising lawyer.ë The writer was referring to the 
plethora of judicial opinions on the “ basis ’’ of the doctrine, but he 
could equally well have been complaining about the fearsome difficulties 
involved in its application. For instance, what is the difference, if any, 
between “‘ frustration ” and “‘ frustrating breach °? When is frustration 
self-induced? What do we mean when we say a contract that has been 
frustrated comes to an end? Is frustration invariably automatic? Is it 
just a defence, or can it provide an independent cause of action? These 





1 The Nema (Pioneer Shipping v. BTP Tioxide) [1981] 2 Lloyd’s Rep. 239; The Evia 
(No. 2) (Kodros Shipping Corp. v. Empreso Cubana de Fletes) [1982] 2 Lloyd’s Rep. 307; 
The Hannah Blumenthal (Paal Wilson and Co. A/S v. Partenreederei Hannah Blumenthal) 
[1983] 1 Lloyd’s Rep. 103. 

2 Parkin v. Thorold (1852) 16 Beav. 59; United Scientific Holdings v. Burnley B.C. 
[1977] 2 W.L.R. 806. 

3 And has not been made of the essence by notice: see Anson, Law ‘of Contract (25th 
ed), p. 490, Stickney v. Keeble [1915] A.C. 386, 415. 

This principle applies mainly to charterparties (Hong Kong Fir Shipping Co. Ltd. v. 
Kawasaki Kisen Kaisha Ltd. [1962] 2 Q.B. 26) but also applies elsewhere; e.g. building 
contracts (Price v. Milner [1968] E.G.D. 234; Wong Lai Ching v. Chinachem (1979) 13 
Build. L.R. 86); contracts of employment (Marshall v. Harland and Wolff [1972] I.C.R. 
101); sale of goods (Kidston v. Monceau Ironworks (1902) 7 Com.Cas. 82); hire (Ditchburn 
Equipment v. Crich (1966) 110 S.J. 266); arbitration agreements (The Hannah Blumenthal 
[1983] 1 Lloyd’s Rep. 103). 

5 See Hiller (1958) 2 Sydney L.R. 571. 
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and other questions have puzzled generations of law students. It is the 
purpose of this article to suggest that a lot of these difficulties are simply 
due to faulty analysis and an excessive devotion to conceptualism, and 
that a lot of the difficulties would disappear if a more coherent analysis 
were adopted. It will also be asked how far the courts are precluded 
from adopting such an analysis. We shall begin by looking at the 
traditional analysis of frustrating delay, and at some of the criticisms 
which can be and have been levelled at it, 


1. THE TRADITIONAL ANALYSIS OF FRUSTRATING DELAY 


The principal feature of this analysis is the fundamental distinction 
drawn between frustrating breach and the doctrine of frustration. So 
fundamental is this distinction that the topics are generally found in 
different chapters of the standard textbooks; “ frustration ’’ generally 
has a chapter to itself, whereas “‘ frustrating breach ” will be dealt with 
in the chapter on Discharge by Performance or Discharge by Breach. 
In a case of frustrating breach, P (the party seeking discharge) may treat 
the other party’s breach as a repudiation and “ terminate ” the contract. 
This means that P need no longer perform his own obligations and can 
claim damages. On the other hand P may “ affirm ” the contract and 
insist on the other party performing. Thus a frustrating delay can be a 
repudiation.® But frustrating delay can also amount to frustration of 
the contract under “ the doctrine of frustration.” In this case P may 
or may not be discharged from his obligations depending on who was at 
fault. If the delay is the other party’s fault or neither party’s fault, the 
contract will automatically be at an end and P is discharged. But if 
the delay is P’s own fault the frustration will be “‘ self-induced ” and P 
cannot rely on it as discharging him.’ And if both parties are at fault it 
seems that neither can be discharged and that both will be held to their 
obligations no matter how long the delay.® 

It is hardly surprising that this is one of the most difficult areas in the 
whole law of contract. We have an avalanche of technical terms; 
frustration, frustrating breach, repudiation, termination, discharge. 
And even the ordinary words used are not clear; what is meant by 
“ fault’? and when is frustration “ self-induced ’’? Quite apart from 
this, there are a number of criticisms that can be and have been levelled 
at this traditional analysis. 


(a) The Dividing Line Between Repudiation and Frustration 


Under the traditional doctrine it is difficult if not impossible to say 
where repudfation ends and frustration begins. Does a repudiatory 
delay require a breach or will some other failure to perform suffice? 
Take the well-known case of Poussard v. Spiers.’ Here, it will be 
remembered, the defendant employed the plaintiff to sing in an opera. 
Owing to illness she was unable to be present at the opening night or 





8 Hong Kong Fir case [1962] 2 Q.B. 26. 
* Maritime National Fish v. Ocean Trawlers [1935] A.C. 524. 
8 The Hannah Blumenthal [1983] 1 Lloyd’s Rep. 103. 9 (1876) 1 Q.B.D. 410. 
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for the first week. When she recovered, the defendant, who had by 
now hired an understudy, refused to take her back. He was held to be 
justified in doing so, and therefore not liable in damages. So far so 
good. But was this a case of repudiation or a case of frustration? 
The three leading textbooks give different accounts. Anson deals with 
the case in his chapter on “‘ Terms of the Contract ”’ and treats it as a 
case of breach of warranty.?° In Cheshire aad Fifoot it appears both in 
the chapter on “ The Contenjs of the Contract ’’ (in the discussion of 
conditions and warranties), and in the chapter on Frustration." 
Treitel (perhaps with this very case in mind) postulates a category of 
cases half-way between breach and frustration, which he calls “ excused 
non-performance falling short of frustration.” 13 If the case was a case 
of breach, then the defendant in Poussard v. Spiers had a choice whether 
to treat himself as discharged or not, and the plaintiff could not have 
refused to come back if he had wanted her services after all. If the case 
was one of frustration, the contract automatically came to an end at 
some stage and discharged both parties. If it was some sort of non- 
performance which was neither a breach nor a frustration, then the 
defendant was discharged in any case, whereas the plaintiff would 
presumably only have been discharged if the illness had been longer. 
Now of course all this is academic, since the plaintiff’s liability was not 
in issue; yet there must be something wrong with an analysis that 
makes such a simple case so hard to classify. 

A similar problem arises when delay is caused by what would have 
been a breach of contract had it not been for an exemption clause. This 
is what happened in Jackson v. Union Marine Insurance Co. Ltd.’ 
The plaintiff entered into a charterparty under which his ship was to 
proceed “ with all possible dispatch (dangers and accidents of naviga- 
tion excepted) ” to Newport and there load a cargo of rails for San 
Francisco. The ship ran aground on the way to Newport, and shortly 
afterwards the charterer threw up the contract and sent the rails by 
another ship. The Court of Exchequer Chamber held that the delay 
was such as to justify him in doing so. This would have been a straight- 
forward case of repudiation had it not been for the excepted perils 
clause. Did this clause then make any difference? Bramwell B., giving 
the majority judgment, thought not. He said 45: “ The words are there. 
What is their effect? I think this: they excuse the shipowner, but give 
him no right. The charterer has no cause of action, but is released 
from the charter.” 

So according to Bramwell B. the liability of the plaintiff for breach 
was totally irrelevant. The charterer was not claiming damages. He 
was claiming to be no longer bound to perform. So the question did 
not involve breach of promise, but failure of performance.’® Or as was 





10 Law of Contract (25th ed.), p. 135. 11 Law of Contract (10th ed.), p. 133. 
12 Fbid. p. 517. 

13 Taw of Contract (5th ed.), pp. 579, 589. 

14 (1874) 10 C.P. 125. See also Embiricos v. Sydney Reid [1914] 3 K.B. 45 

15 (1874) 10 C.P. at 144. 

16 See on this point Reynolds (1963) 79 L.Q.R. 534. 
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said in a similar case in the United States of America,!? the exceptions 
Clause was a shield not a sword. It can be used to protect a party who 
fails to perform from having to pay damages, but not as a means of 
compelling the other party to perform when he has not received the 
agreed exchange for his performance. So logically the clause in this 
sort of case should be completely irrelevant. Yet on the traditional 
analysis it makes all the difference in the world. Had it not applied in 
Jackson v. Union Marine Insurance Co. Itd., the charterer could have 
insisted on performance had he so wished. As it did apply, both parties 
were automatically released on the traditional analysis.18 

Such refinements seem unnecessary and over-subtle. In substance 
both Poussard v. Spiers and Jackson’s case involved the same issue; was 
the defect in the other party’s performance sufficient to justify P in 
refusing to perform? Or to put it another way, was P deprived by the 
delay of the benefit of the contract? This issue is largely obscured by the 
traditional analysis. 


(b) Confusion of Different Reasons for Discharge 


The second criticism is the converse of the first. Up to now we have 
been criticising the traditional rules for drawing an unnecessary 
distinction. But they also fall into the opposite error, by failing to draw 
very significant distinctions. There is all the difference in the world 
between the cases we have just been discussing, where P claims that 
the delay in the other party’s performance has deprived him of the 
benefit of the contract, and cases where P seeks to be discharged on 
account of a delay in his own performance. Cases of the first sort are 
cases of failure of consideration 1°; cases of the second sort are cases 
of impossibility. This distinction is not confined to cases of delay, but 
covers all types of frustration. Both categories of case involve a basic 
principle, and extensions of that principle. 

The principle in the failure of consideration cases is that P should 
not be expected to perform when the other party to the contract has 
completely failed to perform or refuses to perform. It has been said 
that discharge from performance by breach merely recognises that 
contracts are in 99 per cent. of cases conditional, so that one party 


1? Primos Chemical Co. v. Fulton Steel Corporation (1920) 266 F. 945. 

18 This leads to a strange paradox, namely that a “ frustrating breach ” can be waived 
and the contract affirmed, whereas “‘ frustration ’’ operates irrespective of the will of the 
parties. In the former case a waiver can deprive P of the right to terminate the contract; 
see Rickards v. Oppenhaim [1950] 1 K.B. 606. But a waiver of frustration is totally in- 
effective, so that,P can continue to demand performance for some time and then turn 
round and refuse to perform—see Morgan v. Manser [1947] 1 K.B. 184. Of course in 
this sort of case the other party is also discharged, but he may not know this and may 
have gone to considerable trouble to carry on performing. It seems hard that a party 
who is protected by an exemption clause should in a case like this have less protection 
than one who is in breach! In practice, the conduct of the parties is (quite illogically) 
taken into account in deciding whether frustration has occurred; see The Wenjiang (No. 2) 
(International Sea Tankers v. Hemisphere Shipping Co.) [1983] 1 Lloyd’s Rep. 400, 408, 
per Bingham J. 

19 This distinction was pointed out as long ago as 1941 by McElroy and Williams: see 
below. 
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only agrees to perform if the other does, or is ready and willing to do 
so.2° So it is with frustrating delay; if P is discharged because of an 
inordinate delay by the other party, the court merely recognises that 
when he agreed to perform he cannot be taken to have done so un- 
conditionally, but only on the basis that he received the agreed exchange 
for his performance. This principle has been extended from the 
paradigm case of total non-performance hy the other party to other 
defects in performance which the court regards as sufficiently sub- 
stantial to excuse P ftom performing, and beyond that to cases where 
there is no defect in performance by the other party but for some other 
reason P is deprived of the expected benefit of the contract.” Note 
that the question of breach of contract is irrelevant to this analysis; 
the point is not that the other party is at fault, but that P has not 
received what he bargained for. 

The principle in the impossibility cases is that P is excused from 
performing where it is impossible for him to do so. The paradigm case 
of this is where P’s death discharges him from his obligations under a 
contract for personal services. In a case of delay it would be where P’s 
performance has been rendered impossible or illegal by the delay. 
Such cases, where P simply cannot perform, are unlikely to occur.” 
This has been extended to cases where P’s performance has been so 
delayed or interrupted as to make it so much more onerous that he 
should no longer be held to it. This is the argument put up in the Suez 
Canal cases. It was not impossible for shipowners to sail around Africa 
when the Suez Canal was blocked, but it was a much more onerous 
performance than they had originally agreed to.?? Another extension 
of-the impossibility principle is where P’s performance has not been 
rendered more onerous, but where on account of delay he is being 
called on to perform in radically different circumstances from those 
originally contemplated. Many of the war cases and requisition cases 
fall into this category.”4 

Lord Radcliffe was probably thinking of cases of this kind when 
he said *°: 


‘© |, [F]rustration occurs whenever the law recognises that 
without default of either party a contractual obligation has 
become incapable of being performed because the circumstances 
in which performance is called for would render it a thing radically 
different from that which was undertaken by the contract. Non 
haec in foedera veni. It was not this I promised to do.” 





20 Shea, “ Discharge from Performance of Contracts by Failure “of Condition ” 
(1979) 42 M.L.R. 623. ; 

21 The Coronation Cases provide the furthest extension of this principle; see Krell v. 
Henry [1903] 2 K.B. 740. 

22 One example is Joseph Constantine S.S. Co. v. Imperial Smelting [1942] A.C. 154, 
but this involved destruction of the subject matter rather than mere delay. See also Mertens 
v. Home Freeholds [1921] 2 K.B. 526. 

23 e.g. Tsakiroglou v. Noblee Thorl GmbH [1962] A.C. 93; The Eugenia (Ocean Tramp 
Tankers v. V/O Sovfracht) [1964] 2 Q.B. 226. 

e.g. Metropolitan Water Board v. Dick Kerr and Co. [1918] A.C. 119; Bank Line v. 
Capel [1919] A.C. 435. 
5 Davis Contractors v. Fareham U.D.C. [1956] A.C. 656, 729. 
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Much confusion has been caused by treating cases of failure of 
consideration as if they were cases of impossibility. In Tatem v. 
Gamboa ** for example the defendant chartered a ship to carry refugees 
during the Spanish Civil War. The ship was seized by the Nationalist 
Government, and the defendant refused to pay further hire. Goddard J. 
said that the seizure of the ship had frustrated the performance of the 
charter. Yet it could not be said that the seizure had in any way made 
the defendant’s obligation more onerous. On the contrary his obligation 
—to pay hire—did not alter one whit. The real justification for dis- 
charging the defendant was that to do otherwise would be to make him 
pay something for nothing. 

The difference between impossibility and failure of consideration 
can be seen by anyone; it does not help to call them both “ frustration ” 
and act as if the same principle covered them both. There are two 
reasons for the confusion. One is that both impossibility and failure 
of consideration can occur in the same case. Take Taylor v. Caldwell,?’ 
When the music hall burnt down, the owner was excused from his 
obligation to let it. This in turn excused the hirer from his obligation to 
pay the rent. As Swinfen-Eady L.J. put it in another case 8: “ It is 
the further performance of the contract by one party which formed the 
consideration for the payment by the other, which has become im- 
possible, and this effects a dissolution of the contract.” 

The other reason 1s that when carried to their furthest extreme the 
two principles merge into one another. When P is called on to perform 
in a case where unforeseen circumstances have deprived him of the 
contemplated benefit of the contract, as in the Coronation cases, one 
might just as well say that his performance had been rendered some- 
thing radically different from what was undertaken. But these are the 
extreme cases, and the blurring of the distinction here should not blind 
us to the real difference between the two principles involved. 


(c) Frustrating Delay as a Shield and as a Sword 


In the vast majority of cases frustrating delay has been used as a 
defence or as a ground for refusing to perform. But where the doctrine 
of frustration 1s concerned, it has been possible to use it as a cause of 
action. The argument runs, ‘‘ I have done this work for you; true, I 
contracted to do it, but the contract has been frustrated and is therefore 
at an end. I should therefore be remunerated not at the contract price 
but on a quantum meruit for the value of the work done.” This was the 
argument put*forward by the builders in Davis Contractors Ltd. ~. 
Fareham U.B.C.” So it has been argued in one breath, (i) that the 
contract has been frustrated and (ii) that the obligations arising under 
it have been performed. That such an argument could be raised at all 


26 [1939] 1 K.B. 132. 

26 (1863) 3 B. & S. 826. 

28 In Admiral Shipping Co. Ltd. v. Weidner Hopkins and Co. [1917] 1 K.B. 222, 237. 

29 [1956] A.C. 656, supra. See also The Captain George K. (Palmco Shipping Inc. v. 
Continental Ore Corp.) [1970] 2 Lloyd’s Rep. 21. In neither of these cases was anything 
made of the point that frustration was not being used in the usual way. 
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is surprising; what is equally surprising is the failure of the traditional 
analysis of frustration to distinguish between this case and the more 
usual one where frustration is used as a defence. 


(d) Automatic Frustration 


Perhaps the most unsatisfactory aspect of the traditional analysis, 
especially where delay is concerned, is the motion that a delay or other 
frustrating event which occyrs without the default of either party 
automatically “ brings the contract to an end.” It is not just a question 
of the party who is disadvantaged having a choice whether to perform 
or not. The doctrine is said to operate irrespective of the parties’ 
wishes.” Where the frustration arises from a delay we see several 
problems. 

The first problem is that the automatic doctrine just does not work 
for delay. Where there is a contract to hire a music hall and the hall is 
burnt down, or where there is a contract to let rooms to see the Corona- 
tion procession, and the procession is cancelled, it may make sense to 
say that the uncontemplated turn of events ipso facto alters the obliga- 
tions of the parties. But this cannot be said for delay. Ali one can say is 
that a short delay will not frustrate a contract whereas a long delay 
may not do so. So at some time the dividing line is crossed. But it is 
not possible to say when. Lord Reid saw this difficulty in Davis 
Contractors Ltd. v. Fareham U.D.C. when he said 3: 

“ Using the language of Asquith L.J. .. . the question is whether 
the causes of the delay or the delays were ‘ fundamental enough 
to transmute the job the contractor had undertaken into a job of a 
different kind...’ In most cases the time when the new situation 
emerges is clear; there has been some particular event which 
makes all the difference. It may be that frustration can occur as a 
result of gradual change, but if so the first question I would be 
inclined to ask would be when the frustration occurred and when 
the contract came to an end.” 


It may be answered that it is not the delay itself which frustrates the 
contract but the event which causes the delay. But this idea does not 
really help matters. For one thing, there are a lot of cases (such as 
Davis Contractors Ltd. v. Fareham U_D.C., itself) where it is hard to find 
any such event. Even if there is a clear event such as an explosion, 
or a war, or the closure of the Suez Canal, or more recently the Shatt-al- 
Arab waterway,*? when do such events frustrate a contract and when 


30 Hirji Mulji v. Cheong Yue S.S. Co. [1926] A.C. 497; Denny, Mott and Dickson v. 
James B. Fraser [1944] A.C. 265; but see Goldberg in (1972) 88 L.Q.R. 464. 

31 11956] A.C. 656, 723. A similar problem arose in Perry & Co. (Bow) Ltd. v. Port 
Isaac Harbour Commissioners (1929) 34 Lloyd’s Rep. 140 and 411, where a construction 
contract could not be completed on time because of unforeseen difficulties with the 
ground. It was said there that the contract was frustrated when the contractors discovered 
the true state of affairs. But this cannot be right. If the different state of affairs was in 
existence before the contract was made the case is not one of frustration at all but mistake 
—see Griffith v. Brymer (1903) 19 T.L.R. 434. 

32 The Evia (No. 2) [1982] 2 Lloyd’s Rep. 307; The Chrysalis [1983] 1 Lloyd’s Rep. 503; 
The Wenjiang (No. 2) [1983] 1 Lloyd’s Rep. 400; The Agathon [1982] 2 Lloyd’s Rep. 211, 
etc. 
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do they not? Unless we say as some have suggested 33 that any mishap 
that is likely to cause an indefinite delay will frustrate, we must find 
some way of distinguishing frustrating events from events which do 
not have this effect. In theory the test is not the actual duration of the 
delay, but the potential duration at the time of the event. In the words 
of Lord Sumner ?4: “‘ The probabilities as to the length of the depriva- 
tion, and not the certainty arrived at after the event are . . . material.” 
In practice of course it is impossible to assess the probabilities of the 
length of the delay without some illicit hindsight. "Though in theory the 
event either does or does not frustrate, in fact the parties as sensible 
businessmen will wait and see how long the delay is. In The Nema, a 
recent case involving the effect of a protracted strike on a charterparty, 
Lord Roskill said *°: 


i . in some cases, where it is claimed that frustration has 
occurred by reason of the happening of a particular event, it is 
possible to determine at once whether or not the doctrine can be 
legitimately invoked. But in others, where the effect of that event 
is to cause delay in the performance of contractual obligations, it is 
often necessary to wait upon events in order to see whether the 
delay already suffered and the prospects of further delay from that 
cause, will make any ultimate ata art of the relevant con- 
tractual obligations ‘ radically different ’ 


In any case to talk about “ the parties ’’ coming to a decision as to the 
probable length of the delay is unreal. In practice it will be one party 
who will have decided to abandon the contract at some stage, and the 
real question will be whether he was justified in doing so. It may be 
that the delay will turn out to be quite short; it will not matter if it 
could reasonably have been expected to be long.*® And the converse 
may apply.?” These considerations fit in easily to a situation where 
the court is judging whether a party was justified in refusing to perform; 
they do not help to decide whether to categorise an event as a frustrating 
event or otherwise. 

The second problem with the automatic theory is that it enables a 
party who has in no way been prejudiced by the delay to use it as an 
excuse to wriggle out of his obligations. This is what happened in an 
American case, The Isle of Mull,8® where a vessel under charter was 
requisitioned by the British Government. The charterer was willing to 
continue with the charter so that he could recover the (higher) rate of 
hire paid by the Government. But it was held that, following the 


33 McElroy and Williams, Impossibility of Performance, pp. 175 et seq. think this-is so 
when the frustrating event is a war. But this view has been recently rejected; see The 
Chrysalis [1983] 1 Lloyd’s Rep. 503, 508 (Mustill J.); The Wenjiang (No. 2) [1983] 1 
Lloyd’s Rep. 400, 408 (Bingham J.). The most that can be said is that there may be a 
rebuttable presumption that a war will be of indefinite duration. 

34 Bank Line v. Capel [1919] A.C. 435, 454. 

35 (1981] 2 Lloyd’s Rep. 239, 253. This was explained by Bingham J. in The Wenjiang 
(No. 2) [1983] 1 Lloyd’s Rep. at 408 as meaning that the parties should wait sufficient 
time to be able to come to a decision on how long the delay was likely to be, and not that 
they should let the delay take its course before making a decision. 

e.g. Court Line v. Dant and Russell (1939) 44 Com.Cas. 345. 
37 Tamplin S.S. Co. v. Anglo-Mexican Petroleum [1916] 2 A.C. 397. 38 278 F. 131. 
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English cases, the charter was at an end and that the owner was there- 
fore not bound by it any more. Yet looking at the case it is obvious 
that the requisition did not affect the owner in any way. He was not 
being asked to do anything more onerous than he had agreed to do, 
nor was he being deprived of the consideration for his promise. In this 
sort of case the rule works quite arbitrarily, and it is interesting to see 
that where a similar case arose in England the court was at pains to 
avoid such a silly regult by holding that the contract was not in fact 
frustrated. 4° 

The third objection is that the traditional rules make it impossible 
for the parties to negotiate after the event. Say there has been a long 
interruption or delay in performance? What will the parties do? In the 
vast majority of cases it has been shown that they will prefer to negotiate 
rather than go to court and invoke legal remedies.*! But what is the 
use of negotiating if we go by the case of Hirji Mulji v. Cheong Yue 
S.S. Co.? * Here the defendants chartered a ship to the plaintiffs and 
it was agreed that disputes should be referred to arbitration. The 
charter became impossible owing to the requisition of the ship. Negotia- 
tions then followed, but deadlock was reached. So the defendants 
sought to invoke the arbitration clause. The plaintiffs however refused 
to have anything to do with the arbitration and argued that since the 
contract was frustrated it came to an end, and with it the arbitration 
clause. The Privy Council agreed with this reasoning. It is difficult to 
conceive of a rule so perverse, or so calculated to defeat legitimate 
expectations or lead to unnecessary litigation.43 - 

Finally, the “ automatic ” doctrine ignores realities in favour of airy 
nothings. Instead of the court asking about the issue before it:—was X 
justified in refusing to perform? can Y claim extra payment for what 
he has done? is Z still bound by the charter? and so on—they end up 
asking metaphysical questions about whether “the contract’’ has 
“come to an end.” As if there were some entity cailed “ the contract ” 
which could be “‘ in existence’? one moment and “ gone ” the next 
moment! This sort of reasoning leads to muddle and confused think- 
ing.4* In the field of frustration it has led the courts to look for a 





38 See the criticism of this case in Palmer, Law of Restitution, Vol. IL, pp. 110 et seq. 

40 Tamplin S.S. Co, v. Anglo-Mexican Petroleuin [1916] 2 A.C. 397. According to 
Lord Dunedin, that case would have gone the other way had the charterer rather than the 
owner claimed frustration; Metropolitan Water Board v. Dick Kerr and Co. [1918] A.C. 
119, 129. Such reasoning is of course totally at variance with any automatic theory of 
frustration. Ps 

41 Beale and Dugdale; ‘‘ Contracts Between Businessmen: Planning and the Use of 
Contractual Remedies ” (1975) 2 B.J.L.S. 45. ° 

42 [1926} A.C. 497. 

43 See also Morgan v. Manser [1947} 1 K.B. 184, 

44 This is only one example of the arid conceptualism criticised by Atiyah in “ Con- 
tracts, Promises and the Law of Obligations ” (1978) 94 L.Q.R. 193. The difficult " sub- 
stantive law ” doctrine of “ fundamental breach ” in relation to exemption clauses arose 
from a similar misunderstanding—Karsales v. Wallis [1956] 1 W.L.R. 936, Harburt’s 
“ Plasticine ” v. Wayne Tank and Pump Co. [1970] 1 Q.B. 447. This has now been dis- 
credited in Photo Production v. Securicor [1980] 1 All E.R. 556, but the automatic theory 
of frustration still lives on, even though it is hardly consistent with the reasoning in the 
Photo Production case. 
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fictitious “ common object ”° of the parties, on the grounds that if the 
contract is to be at an end it can only be because both parties’ objects 
have been frustrated. So the court sees itself as intervening to rescue 
both sides from a bargain from which they cannot escape. Take the 
following well-known dictum of Lord Denning M.R.: “ The fact that 
it has become more onerous or more expensive for one party than he 
thought is not sufficient to*bring about a frustration. It must be more 
than merely more onerous or more expensive. Jt must be positively 
unjust to hold the parties bound.” 45 

But this misses the point. If a contract imposes intolerable burdens 
on both sides it will be in their interests to agree to a discharge, and they 
will so agree. No action by the court is needed here. After all, a com- 
mercial contract is not a marriage and frustration is not the same as 
divorce! The cases where the intervention of the court is needed are 
precisely those not covered according to Lord Denning, namely those 
where performance has become more onerous for one party but not 
the other. As McElroy and Williams put it 28: 


“In the vast majority of cases . . . delay frustrates the object of 
one party only, and it seems difficult to understand how a court 
can ever find frustration of a common object when it is clear from 
the very fact that the parties are before the court that the com- 
mercial object of one party has not been ‘ frustrated,’ or he would 
not be there to insist on performance.” 


2. AN ALTERNATIVE ANALYSIS 


To sum up so far, we can see that the traditional analysis has a number 
of flaws; the artificial distinction between “ frustrating breach ” and 
“the doctrine of frustration ’’; the failure to make important distinc- 
tions, especially between cases of impossibility and failure of considera- 
tion; and the inconvenient theory of automatic frustration. A more 
coherent analysis would begin by treating frustrating delay as being 
basically a defence or an excuse for non-performance.4’ It would then 
draw a distinction between delays depriving P (the party refusing to 
perform) of the benefit of the contract and delays which make his own 
performance more difficult or more onerous. Such an analysis would 
resolve a lot of the knotty problems associated with the traditional 
analysis. There would be no distinction between “ frustration’ and 
“ frustrating breach ’’; breach would only go to the issue of damages, 
and the question would simply be whether the defect in the other side’s 
performance Kad deprived P of the benefit of the contract. The question 
of self-induced frustration would be clearer; P could never rely on a’ 
self-induced failure of consideration, and a self-induced impossibility 
would generally amount to a breach. We would not say that a frustrated 
contract came to an end-—we would simply say that P could have a 


45 The Eugenia [1964] 2 Q.B. 226, 239. 
46 Op. cit. p. 143. The emphasis is in the original. 


47 As it is in fact used in the majority of cases, excepting the anomalous quantum 
meruit cases—see p. 743 above: 
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choice whether to perform or not, and also claim damages if there had 
been a breach by the other party. Frustration would not be automatic 
except in the rare case where P’s performance was rendered physically 
impossible. And we would not have to worry about the time of frustra- 
tion; the question would just be whether P was justified in withdrawing 
from the contract when he did. ° 

In the light of all this it is interesting to look at the American Restate- 
ment 48 of the Law of Contract. In the volumes on Contracts we see 
two rules which govern discharge for undue delay. §237 of the Restate- 
ment is entitled ‘‘ Effect on Other Party’s Duties of a Failure to Render 
Performance ” and it reads: “.. . [I]t is a condition of each party’s 
remaining duties to render performances to be exchanged under an 
exchange of promises that there be no uncured material failure by the 
other party to render any such performance due at an earlier time.” 

This, using the language of conditions,*® says that in the event of a 
material failure of performance by the other party, P need not perform 
either. In the commentary on § 237 it is said °°: “ The rules stated in 
this Section . . . apply without regard to whether or not the failure of 
performance is a breach.” 

So any material failure of performance (including, of course, delay), 
whether or not as a result of breach can justify P in refusing to perform. 
This principle would cover not only cases such as Hong Kong Fir ®! 
(which we classify as repudiation) but also cases like Jackson v. Union 
Marine Insurance *® (which we classify as frustration). To emphasise the 
fact that delay can come under this principle, §242 gives rules for 
determining the time after which P is discharged for the other’s uncured 
material failure to perform. 

The second rule (which comes in a different chapter of the Restate- 
ment) deals with true impossibility of performance. §261 deals with 
“ Discharge by Supervening Impracticability ” and says: 

“ Where, after a contract is made, a party’s performance is made 
impracticable without his fault by the occurrence of an event 
the non-occurrence of which was a basic assumption on which 
the contract was made, his duty to render that performance is 
discharged, unless the language or the circumstances indicate the 
contrary.” 


Delay under this rule comes under the definition of Temporary 
Impracticability or Frustration which is dealt with in §269. So this 
principle, where delay in performance by P himself can excuse, would 
cover many of the war cases, the Suez Canal cases, and cases like Davis 
Contractors v. Fareham U.D.C.,°* provided that the claim was for 
discharge and not extra payment for completed work. 





48 This is the Second Restatement of the American Law Institute. 
49 See Shea (1979) 42 M.L.R. 623. 

50 On p. 216 of Vol. 2. 

51 [1962] 2 Q.B. 26. 

52 (1874) 10 C.P. 125. 

53 [1956] A.C. 656. 
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This classification, which is followed by both leading works on 
Contract,°4 has much to commend it. Instead of asking when “ the 
contract ’’ is discharged it concentrates on the real question, namely, 
whether a party’s obligation to perform is discharged. In doing this it 
does not mix up cases of true impossibility with cases of failure of 
consideration, nor does it draw a meaningless distinction based on 
whether the failure in performance was a breach. And it avoids absurdi- 
ties associated with an automatic theory of discharge. 


3. THE ENGLISH CASES 


It is one thing to point out deficiencies in a line of analysis used by the 
courts; it is quite another to say that that line of analysis does not 
represent the law. English courts have not drawn the distinction 
between impossibility and failure of consideration; they have repeatedly 
stressed the distinction between repudiatory delay and delay that brings 
the doctrine of frustration into play," and they have on several occasions 
affirmed the automatic theory of frustration.®’ Yet there are indications 
that judges are not entirely happy with the traditional analysis. This is 
not surprising. It has been shown by McElroy and Williams that 
discharge for impossibility and discharge for failure of consideration 
had different historical roots,*8 and that it was not until Tamplin S.S. 
Co. v. Anglo-Mexican Petroleum®® that an attempt was made to 
mould the two together into a generalised “ doctrine of frustration.” 
There have been a number of cases in which the link between repudia- 
tory delay and delay under the doctrine of frustration has shown 
through. Thus in Universal Cargo Carriers v. Citati ® Devlin J. had 
to decide whether a charterer’s delay in nominating an effective shipper 
was such as to justify the shipowners in throwing up the charter. It was 
argued for the owners that the question to ask was whether a “ reason- 
able ” time had elapsed. Devlin J. held that this was wrong. The true 
yardstick, he said, was whether the delay had gone on so long as to 
frustrate the charterparty. He went on to point out that frustration was 


54 See Williston §§814, 838, 1935, 1937; Corbin Vol. 6, §81255, 1320, 1322. The 
distinction is also recognised judicially; see, per Learned Hand D.J. in Earn Line S.S.Co. v. 
Sutherland, 254 F. 126. 

55 Failure of purpose is dealt with under impracticability of performance—see §265, 
but the comment (on p. 335 of Vol. 2) recognises that this case is akin to cases of failure 
of performance. The line is difficult to draw here, as has already been pointed out. 

58 See Universal Cargo Carriers v. Citati [1957] 2 Q.B. 401, 433 (Devlin J.); The 
Hannah Blumertthal [1981] 2 Lloyd’s Rep. 438, 445 (Staughton J.); The Splendid Sun 
[1981] 2 All E.R. at 998 (Denning M.R.); The Hannah Blumenthal [1983] 1 Lloyd’s Rep. 
103. 

57 Denny, Mott and Dickson v. James B. Fraser [1944] A.C. 265; Egg Stores (Stamford 
Hill) Ltd. v. Leibovici [1976] I.R.C.R. 376; B.P. Exploration v. Hunt (No. 2) [1982] 1 All 
E.R. 925, 945 (Robett Goff J.). 

58 Op. cit. Chap. VI; and see Havelock v. Geddes (1809) 10 East 555, Davidson v. 
Gwynne (1810) 12 East 381; Clipsham v. Vertue (1843) 5 Q.B. 265; Tarrabochia v. Hickie 
(1956) 1 H. & N. 183; Stanton v. Richardson (1874) 9 C.P. 390; Touteng v. Hubbard 
(1802) 3 B. & P. 291. 

59 11916] 2 A.C. 397. McElroy and Williams, op. cit. refer to the formulation of a 
general doctrine of frustration in that case as the ‘‘ Tamplin Fallacy.” 

80 [1957] 2 Q.B. 401. See also The Angelia [1973] 1 W.L.R. 210. 
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used as a yardstick for the measurement of delay caused by breach of 
contract long before the “ doctrine of frustration ’’ was ever heard of, 
and referred to the nineteenth-century cases. He said that the same 
principle operated whether the case was one of repudiation or frustra- 
tion, saying °: ** For the purpose of measuring the period of delay, the 
yardstick is the same whether what is involved is a dissolution or a 
repudiation.” j 

This case was taken up by Diplock L.J. in his well-known judgment 
in Hong Kong Fir Shipping Co. v. Kawasaki Kisen Kaisha Ltd. The 
point at issue in this case was whether a charterer was entitled to throw 
up the charter following protracted delays caused by the unseaworthi- 
ness of the ship. The Court of Appeal held that the supply of an 
unseaworthy ship did not of itself entitle the charterer to terminate the 
charter, and that the test was that laid down by Devlin J. in Universal 
Cargo Carriers Corp. v. Citati—namely whether the delay was so long 
as to frustrate the charter. Diplock L.J. (as he then was) took the 
opportunity to review the cases on repudiation and frustration by 
delay, and affirmed that they were but two applications of the same 
principle. He said, after reviewing the early cases: “ It was not... until 
Jackson v. Union Marine Insurance Co. Ltd. that it was recognised that 
it was the happening of the event and not the fact that the event was 
the result of a breach by one party .. . that relieved the other party 
from further performance of his obligation.” 84 

So the delay itself causes the discharge, irrespective of whether there 
has been a breach or not. This comes very near to McElroy and 
Williams’ doctrine that these cases are really cases of failure of con- 
sideration. 

The same problem has come up again recently in the Commercial 
Court. In The Hermosa,® the sub-charterer of a ship sought a declara- 
tion that he was entitled to throw up the charter after a delay, caused 
partly by unseaworthiness and partly by an excepted peril. On the 
traditional analysis such a case poses insuperable difficulties. If the 
delay had been caused only by unseaworthiness the charterer could 
terminate for repudiation. If it had been caused only by the excepted 
peril, the contract would come automatically to an end. But here the 
two causes of delay, neither sufficient in itself to frustrate the contract, 
combined to do so. 

Mustill J. cut through the Gordian knot. He decided that both 
causes of the delay could be taken into account though one led to 
repudiation and the other to frustration. He said: “‘. . . [The] notion 
that frustration and repudiation are aspects of the same general 
principle, differentiated only by the consequences which attend the 


81 See note 58. 

82 11957] 2 Q.B. at 434. 

63 11962] 2 Q.B. 26. 

64 Ibid. p. 68. 

65 11980] 1 Lloyd’s Rep. 638. [The case went to appeal; see [1982] 1 Lloyd’s Rep. 570, 
but not on this point.] 
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discharge of the contract, has not been challenged .. .’’ 8 Later on he 
said: “... It is the consequences of the events, not their origins, which 
matter.” 67 

So, while admitting that in certain circumstances it might matter 
whether the delay arose from a breach or not (for instance if the party 
delaying himself claimed discharge, or where there was a claim for 
damages) such questions did not arise in the case at hand, since the 
charterer was not responsible for the deląy and did not claim damages. 
These cases suggest that where P claims to be discharged because of an 
inordinate delay in the other party’s performance, the courts apply 
what is in effect the American ‘failure of performance ” test rather 
than concentrating on the dividing line between “frustration ”? and 
“ repudiation.” 

Nor has the automatic doctrine of frustration been without its 
judicial critics. The two leading authorities for that doctrine are 
Hirji Mulji v. Cheong Yue S.S. Co.8® and Denny, Mott and Dickson ~v. 
James B. Fraser.® The first of these is a decision of the Privy Council 
and the second a decision by the House of Lords on a Scots case; 
persuasive but not absolutely binding authorities. In the Hirji Mulji 
case as we have seen the court refused to give effect to an arbitration 
clause on the ground that frustration had brought the contract to an 
end and the clause with it. The practical difficulties of such an approach 
need not be repeated. Whatever the status of the dicta in that case on 
frustration being automatic, the actual decision has been doubted. It 
was questioned ™ by the House of Lords in Heyman v. Darwins.”: Lord 
Macmillan said in that case 7: “I do not propose to express any 
opinion as to the effect of frustration in the technical sense on arbitra- 
tion clauses ... but I should not like to be taken as accepting without 
further consideration at least some of the views expressed by Lord 
Sumner in the case just quoted.” 

Again, Lord Porter deprecated the reasoning of the Privy Council 
in the Hirji Mulji case, saying **: “ The phrase ‘frustration of the 
contract ’ is as inaccurate in expression as is the phrase ‘ rescission of 
the contract by repudiation.’ The contract is not frustrated. Its future 
performance, or the adventure, is frustrated.” All five Law Lords 
refused to countenance the use made of the “ automatic ’’ doctrine in 
the case, and afterwards Sellers J. in Government of Gibraltar v. 
Kenney 7 held an arbitration clause binding even though there had 
been frustration. All this does not make the Hirji Mulji case a very 
impressive authority. 


o 
66 Ibid. p. 648. 
87 Ibid. p. 649. 
68 [1926] A.C. 497. 
69 [1944] A.C. 265. 
70 In the words of the headnote. 
71 [1942] A.C. 356. 
72 Ibid. p. 375. 
73 Ibid. p. 400. 
74 [1956] 2 Q.B. 410. See also Kruse v. Questier [1953] 1 Q.B. 669. 
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It was however followed by the House of Lords in Denny, Mott and 
Dickson v. James B. Fraser.™ In this case the respondents agreed to 
purchase timber from the appellants over a period of years. A clause 
of the agreement provided that a timber yard should be let to the 
appellants “ to enable the foresaid trading agreement to be carried out.” 
Another clause provided that either party could terminate the agreement 
by notice and that in the event of such termination the appellants 
should have an option to purghase the yard. Government regulations 
were made at the beginning of the war which made the supply of timber 
under the contract illegal. The appellants then sought to exercise their 
option to terminate the agreement and purchase the yard. The House 
of Lords held that they could not do this as the option only applied 
in the event of voluntary termination, and it had in fact not been a 
case of voluntary termination but of automatic frustration. Lord 
Wright said this: “‘ It is now I think well settled that where there is a 
frustration a dissolution of a contract occurs automatically. It does not 
depend, as does rescision of a contract on the ground of repudiation 
or breach, on the choice or election of either party.” 7° 

Leaving aside the references to “ dissolution of the contract ” and 
“rescission of a contract,” which are open to the criticism by Lord 
Porter mentioned above, what Lord Wright appears to be saying is this. 
In cases of frustration, unlike repudiation, a party has no option to 
elect to continue performance and to demand that the other side 
perform also. His obligation is discharged willy nilly. Now this analysis 
must be correct when applied to a case of supervening illegality like 
the Denny, Mott case. No court could allow a party to insist on con- 
tinuing to perform an act which the law forbade. It may also make 
sense to apply a rule of automatic discharge to the rare case of complete 
physical impossibility, such as death in a contract to perform personal 
services. But there is neither reason nor authority for extending the 
doctrine any wider than that. Indeed there is authority for suggesting 
the automatic doctrine is limited to cases of illegality or impossibility. 
Thus in Sainsbury v. Street?” the plaintiffs agreed to buy a certain 
quantity of barley to be grown on the defendant’s land. The defendant 
was unable without any fault of his own to grow the desired quantity. 
He refused to deliver even the barley that he had grown. The court held 
that he was obliged to deliver this even though the seller could not have 
been bound to take it, and even though he was not liable in damages for 
failure to deliver the full amount promised. It can be seen that this 
case is very like Poussard v. Spiers 7® in that an excusable failure to 
perform by one party gave the other the right to refuse performance 
also. But Sainsbury v. Street suggests that had the defendant in Poussard 
v. Spiers so wished, he could have insisted on Mme Poussard turning 
up for work when she was recovered. 





75 [1944] A.C. 265. 

76 Ibid. p. 274. 

7? [1972] 1 W.L.R. 834; see note by Goldberg (1972) 88 L.Q.R. 464. 
78 (1876) 1 Q.B.D. 410; see above. 
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Then there are the dicta in the employment cases, in which an 
employer has claimed to be entitled to discharge his employee on the 
ground of protracted illness.”® Iliness is not a breach; it would therefore 
logically seem to follow that either the contract comes automatically 
to an end or it remains. On practical grounds, it must always be the 
employer who has to make a choice whether to discharge his sick 
employee. And there are°dicta to suggest that if the employer leads 
the employee to believe that the employment was,to continue, he cannot 
turn round and dismiss the employee without notice. This ignores the 
fact that frustration is automatic and cannot be waived.*° Yet Sir Hugh 
Griffiths said in Hebden v. Forsey and Son ®: “ . . . [T]he absence of 
any move by the employer to terminate the contract during a period of 
incapacity is a powerful indication that the contractual relationship 
survives.” And Phillips J. has said 82: 


“ We have wondered whether in truth the doctrine of frustration 
has anything much to do with short-term periodic contracts of 
employment, for there is no doubt that the concept is alien both 
to employers and employees, and is not often matched by the 
reality of the situation as they see it. The automatic ending of a 
contract by operation of law in a case where the subject matter is 
destroyed is easily understood and matches experience. So is the 
case where a sudden calamity overtakes an employee which there 
and then renders any future service by him impossible. But in the 
case of an illness of uncertain duration the situation is quite 
different and neither employer nor employee thinks in terms 
approaching those underlying the concept of frustration.” 


4. CONCLUSION 


It would be nice to think that one day the House of Lords would review 
this whole area of law, and put the analysis of frustrating delay on a 
sounder footing. Perhaps the traditional analysis is by now too firmly 
rooted in the minds of the judges. But enough has been said to show 
that it is not only academics who are dissatisfied with the way things 
are at present. Frustration is an area of law where different theories 
have succeeded one another in the courts with great rapidity. So it is 
not too late for someone to clarify the law by adopting some of the 
ideas we have just been examing. If this were done there would be less 
scope for the academic, but the subject would be a lot simpler for the 
practitioner and student alike. 


J. E. STANNARD* 

ERRESA S S S EA A, 

79 e.g. Hebden v. Forsey [1973] I.C.R. 607: Egg Stores (Stamford Hill) v. Leibovic 
[1977] LC.R. 260; Hart v. Marshall [1977] I.C.R. 539. 

80 But see The Siboen and the Sibotre [1976] 1 Lloyd’s Rep. 293. 

81 [1973] I.C.R. at 610. - 

82 [1977] I.C.R. at 542. See Dix and Crump, Contracts of Employment, pp. 135 et seq.; 
Selwyn, Law of Employment, pp. 201 et seg. 

I would like to thank Professor M. P. Furmston and Mr. Brice Dickson for their 
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NOTES OF CASES 


MITIGATION AND REFUSAL OF MEDICAL TREATMENT: 
REASONABLENESS AND ONUS OF PROOF 


Tue advice of the Judicial Committee *of the Privy Council in 
Selvanayagam v. University ef the West Indies* seems to call for a 
somewhat mixed welcome. Whilst it may have opened the way to a 
benign revolution in one aspect of mitigation in personal injury cases 
the benefits of this must be set against some perplexing propositions on 
burden of proof. 

The facts were that the plaintiff, a Professor of Civil Engineering, 
sustained serious injuries when he fell in an excavation in a darkened 
passage. The University admitted negligence but on assessment of 
damages contended that the plaintiff had acted unreasonably in failing 
to mitigate because he had refused surgery for his injuries. 

The test for the reasonableness of such a refusal was discussed in 
Workmen’s Compensation cases prior to 1948 ? and since then in a 
number of English and Australian tort cases.? In Scotland Lord 
Macdonald in Donnelly v. Baird * framed an objective test, asking what 
“a man of ordinary manly character, in a case where no question of 
compensation due by another existed would undergo for his own good,” 
and this was approved by Viscount Simon in Steele v. George.’ A 
strict objective test was also applied by the Court of Appeal in Marcroft 
v. Scruttons ® where the plaintiff docker’s refusal of electro-convulsive 
therapy was held to be unreasonable even though the refusal resulted 
from a depressive state which was itself the product of a pre-existing 
constitutional weakness activated by the defendant employer’s negli- 
gence.’ In Morgan v. Wallis 8 Browne J. also said he had to apply an 
objective test, asking ‘‘ Would a reasonable man, in all the circum- 
stances, receiving the advice which the plaintiff did receive, have 





1 [1983] 1 All E.R. 824, [1983] 1 W.L.R. 584. 

2 English and Empire Digest, Vol. 34, pp. 563-567. As to whether failure to mitigate 
should deprive a plaintiff of all damages (following the Workmen’s Compensation rule) 
or merely that percentage of damages corresponding to the medical assessment of the 
chances of successful treatment see Ippolito v. Janiak (1982) 126 D.L.R. (3d) 623. 

3 See an article by the present writer ‘‘ Refusal of Medical Treatment ” (1983) 3 L.S. 50. 
Though it was repeatedly stressed in the Workmen’s Compensation cases that reasonable- 
ness was a question of fact (see e.g. Steele v. George [1942] A.C. 497, 502, 503, 506 and 
508) some of the guidelines and criteria look like propositions of law nd have been so 
treated by later courts. In Morgan v. Wallis [1974] 1 Lloyd’s Rep. 165, 167-168 it was said 
that the same principles are applicable to reasonableness of refusal at Common law and 
Workmen’s Compensation cases have been considered and relied on in Australian cases. 
See post, notes 24, 15 and 14 for Fazlic v. Milingimbi (1982) 38 A.L.R. 424; Karabotsos vV. 
Plastex {1981] V.R. 675; Glavonjic v. Foster [1979] V.R. 536. 

4 1908 S.C. 436, 439-440. 

5 [1942] A.C. 497, 499. 

8 [1954] 1 Lloyd’s Rep. 395. See Denning L.J. at p. 401 for an explicit contrast between 
objective and subjective appraisal. 

7 Ibid. at 397 and 401. 

8 [1974] 1 Lloyd’s Rep. 165. 
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refused the operation? ” ® and the test was to be applied as at the time 
when the plaintiff made his decision.?° 

Against this could be set the dictum of Lord Wright in Steele v. 
George | that “the workman’s own physical or mental idiosyncrasy 
cannot in general be excluded—the question cannot be decided save ona 
sympathetic estimate of the workman’s personality.” This contemplates 
a less rigorously objective test. In New South Wales it was held in 
Walker-Flynn v. Princeton Motors * that the sincerely held religious 
beliefs of the plaintiff, a young married woman, leading her to reject 
contraceptives as a means of mitigating the consequences of serious 
injuries, might be reasonable but this was distinguished by a Queensland 
court in Boyd v. State Insurance 1° in regard to a refusal of blood 
transfusions on the ground that the beliefs prompting the refusal were 
not those of the accident victim, a sixteen-year-old boy, but of his 
father. Finally two recent Victorian cases, Glavonjic v. Foster 14 and 
Karabotsos v. Plastex,! have firmly rejected a wholly objective test in 
favour of one which, whilst holding that “ the peculiar reservations of a 
neurotic person” might be unreasonable,!® would take account of 
“ what a reasonable man would have done assuming he was faced by 
all the circumstances of the case as they presented themselves to the 
plaintiff.” +” This, in other words, would require consideration of 
“ matters and factors peculiar to the plaintiff and relating to his 
condition, what advice was given to him, his ability to understand the 
advice given, and what he understood by the advice.” 18 In both cases 
the need for a full explanation by doctors which could be understood 
by the plaintiff was stressed, as in each case the plaintiff was an im- 
migrant to Australia with a limited command of English.!® An anxiety 
state caused or contributed to by the injuries might be taken into 
consideration in the plaintiff’s favour.” Thus, in this respect they differed 
fundamentally from Marcroft v. Scruttons. 





? Ibid. at 170. 

10 At 173-174 Browne J. was at pains to find that the plaintiffs’ fear of an operation, 
though genuine, was not due to any pre-existing physical or mental disability which would 
have entitled the plaintiff to say that the defendants must take him as they found him. 
This appears to be an implied criticism of Marcroft v. Scruttons where this principle seems 
to have been misapplied. 

11 [1942] A.C. 496, 503-504. 

12 (1960) 60 S.R. (N.S.W.) 488. Some Australian cases did apply an objective test. See 
e.g. Newell v. Lucas [1964-1965] N.S.W.R. 1597; Polidori v. Staker (1973) 6 S.A.S.R. 273, 
both citing Marcroft v. Scruttons. 

13 [1978] Qd.R. 195. In England a defendant does not take the plaintiff’s family as he 
finds it, McLaref v. Bradstreet (1969) 113 S.J. 471. See R. v. Blaue [1975] 1 W.L.R. 1411 
holding that in criminal law an accused must take his victim as he finds him if a blood 
transfusion is réfused. 

14 [1979] V.R. 536. 

15 [1981] V.R. 675. 

16 [1979] V.R. at 539. 

1? Ibid. at 539. 

18 [1981] V.R. at 683, per Kaye J. at lines 16-19. 

19 The most frequently cited of the English common law cases, McAuley v. L.T.E. 
[1957] 2 Lloyd’s Rep. 500, 505, per Jenkins L.J. also stresses that the advice given and the 
prospects of the proposed treatment should be put clearly to a plaintiff. 

20 [1979] V.R. at 539. 
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Lord Scarman, in delivering the opinion of the Privy Council in 
Selvanayagam did not directly allude to these problems but, citing the 
Workmen’s Compensation case of Richardson v. Redpath, Brown,”} 
said the material question was one of fact and not merely, as Viscount 
Simon had phrased it in that case, “ whether the workman who refused 
to be operated upon is acting reasonably in view of the advice he has 
received? ”?? but rather “‘ whether in all the circumstances including 
particularly the mecical advice received, the plaintiff acted reasonably 
in refusing surgery ? ” 23 This broader question, Lord Scarman thought, 
was in accord with the views of the High Court of Australia in the 
recent case of Fazlic v. Milingimbi Community Inc.?”* 

This was an appeal from the courts of the Northern Territories and, 
like Selvanayagam, did not involve any extensive examination of the 
earlier cases, being decided on the ground that refusal of treatment had 
not been unreasonable since, on the facts, the plaintiff had not been 
adequately informed about a proposed operation and its risks. The 
High Court did, however, cite and approve the full version of the 
“ material question ° as put by Viscount Simon in Richardson v. 
Redpath, Brown. It is “ not whether the medical advice given to the 
workman against an operation is more soundly based than advice in 
favour of it, but whether the workman who refuses to be operated upon 
is acting reasonably in view of the advice he has received?” This 
emphasises the importance of explanation to the plaintiff. The High 
Court concluded their discussion of this point with a reformulation 
similar to that undertaken by Lord Scarman, saying that, except in 
exceptional cases, the court was not concerned with whether, on the 
balance of the medical evidence, an operation might reasonably be 
performed on a plaintiff. Its concern was rather with “ whether, 
judged in the light of the medical advice given to the worker (plaintiff) 
at the time and all the circumstances known to him and affecting him, 
his refusal is reasonable.” 2° 

In spite of the fact that neither Lord Scarman nor the High Court in 
Fazlic referred to the two Victorian cases, which do no appear to have 
been cited to them, there seems no doubt that the “ material question ”’ 
as rephrased would allow the use of the “‘ more realistic and humane 
appraisal > % developed in those cases. 

The High Court in Fazlic explicitly left open the proper solution for a 
case where a refusal of treatment might appear unreasonable at the time 
when advice was given, but, by the time of the trial, it had transpired 
that either because of faulty diagnosis, advancing medical knowledge or 
some exceptional change in the plaintiff’s condition, the proposed 
treatment would have been inappropriate. The court said this was an 


21 [1944] A.C. 62. 

22 Ibid. at 68. 

23 [1983] 1 All E.R. at 827. 

24 (1982) 38 A.L.R. 424. 

25 Ibid. at 428. 

26 [1981] V.R at 683, per Kaye J. at line 14. If the Court of Appeal is bound by 
Marcroft v. Scruttons it can now escape under Doughty v. Turner [1964] 1 Q.B. 518. 
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exceptional case where medical opinion not made known to the 
plaintiff might be relevant.?’ 

The High Court also expressed sympathy with Lord Wright’s 
reluctance in Steele v. George to regard a plaintiff’s unreasonable refusal 
to accept treatment as breaking the chain of causation, saying that 
“ causality, involving the tracing of links between act and consequence, 
seems remote from the concept that it is the reasonableness of the 
worker’s refusal, judged in the light of his: knowledge at the time, 
that is the criterion.” 2° The High Court thougift that causality tended 
to emphasise medical opinion in a purely objective sense rather than 
the reasonableness of the refusal, judged in the light of the plaintiff's 
knowledge. They further thought that the same disability could not be 
said to have been “ caused ”’ by the initial injury if the plaintiff was 
ignorant of facts relating to treatment for it, and hence reasonable in 
refusing treatment, but said not to have been “ caused ” by that injury 
when the worker was fully informed as to proffered treatment and hence 
unreasonable in refusing it. The High Court therefore thought that this 
question should be discussed in terms of mitigation rather than causation. 

As this passage was approved in Selvanayagam™ it may perhaps be 
suggested that the High Court was taking too mechanical a view of 
causation in drawing this distinction between it and mitigation. 
Causation involves selecting certain prior events as causes in the light 
of rules which, amongst other things, attach special weight to voluntary 
human conduct.*° Hart and Honoré, discussing Lord Wright’s problem, 
thought that it was “ quite consistent with causal principles ” to hold 
that a plaintiff’s disability did not “ result ” from the initial injury when 
he unreasonably refused treatment,*! and there can be no difficulty 
when treatment is either accepted or reasonably refused. 

The broad terms in which the Judicial Committee dealt with reason- 
ableness in Selvanayagam should not hinder development away from 
the harshly objective standard employed by the Court of Appeal in 
Marcroft v. Scruttons but remarks made by Lord Scarman on the 
problem of burden of proof should be taken with a measure of caution. 
He said that the burden of proof of reasonableness was on the plaintiff 
as “it always is, in a case in which it is suggested that, had a plaintiff 
made a different decision, his loss would have been less than it actually 
was.” 3? Whilst it is true that an evidential burden or burden of adducing 





27 (1982) 38 A.L.R. at 429, lines 30-44. 28 Ibid. at 429-430. 

28 [1983] 1 All E.R. at 827e. 

30 See Hart 4nd Honoré, Causation in the Law, pp. 38-41. See also the discussion of 
contributory negligence, remoteness and mitigation in McGregor on Damages (14th ed.), 
pp. 59-60 suggesting that these topics fall to be dealt with in that order in a case, at 
p. 62 distinguishing remoteness as loss increased by a plaintiff and mitigation as reduction 
of loss and at pp. 63-64 regarding an objective test as appropriate to remoteness and a 
subjective test to mitigation except in regard to refusal of medical treatment where an 
objective test is supported. 

1 Causation in the Law, pp. 320-321 which also shows that causation may involve 
not merely tracing but evaluation. 

32 11983] 1 All E.R. at 827c-d. Lord’Merriman P. in The Guildford [1956] P. 364, 370, 
cited by Lord Scarman in support of this, seems to have been dealing with an evidential 
burden on a counterclaim. 
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evidence must initially rest on a plaintiff in a negligence action,** in 
regard to both contributory negligence 94 and mitigation,®® both 
situations where, as Lord Scarman put it, “ had a plaintiff made a 
different decision his loss would have been less than it actually was,” 
there is an overwhelming weight of authority to the effect that what 
must be the legal or persuasive burden is on the defendant. In the 
nature of the case the authorities on contributory negligence relate to 
tort and on mitigation for the most part to contract but the general 
tenor is remarkably consistent and should be borne in mind in relation 
to this aspect of Se/vanayagam. It would be a pity if that case, which in 
its approach to reasonableness may be more liberal than some of the 
older authorities, leads to regression or confusion on the burden of 
proof in this field. 


A. H. Hupson* 


THE holding of the Judicial Committee of the Privy Council in 
Selvanayagam v. University of the West Indies + that, where a physically 
injured plaintiff has refused to undergo medical treatment to alleviate 
his injury, the burden is on him to prove that he has acted reasonably 
is against the entire weight of authority and must be regarded as per 
incuriam. That on the general issue of mitigation the burden of proof 
lies firmly and squarely on the defendant has been the law for over a 
century: Roper v. Johnson,” which established the rule, was accepted 
without question for today by the House of Lords in Garnac Grain Co. 
Inc. v. Faure & Fairclough Lid.* That the burden remains with the 
defendant in the particular case of the refusal of medical treatment is 
laid down by two authoritative decisions of the House of Lords, 
Steele v. Robert George & Co. Ltd.‘ and Richardson v. Redpath, Brown 
& Co. Ltd.’ The latter case is indeed cited in the judgment of their 
Lordships in Selvanayagam ® but without any appreciation of what it 
had to say on the burden of proof. Their Lordships also appear to 
suggest that the Australian case of Fazlic v. Milingimbi Community 





33 Hart and Honoré, Causation in the Law, pp. 376 and 379, para. (v). 

84 Wakelin v. L.S.W.R. (1886) 12 App.Cas. 41, 47; Caswell v. Powell Duffryn [1940] 
A.C. 152, 172 and 183; Heranger v. Diamond [1939] A.C. 94, 104. Fleming, Torts (5th ed.), 
pp. 252 and 301-302. 

35 Payzu v. Saunders [1919] 2 K.B. 581; The World Beauty [1970] P. 144; Watts v. 
Rake (1960) 108 C.L.R. 158, 159; Roper v. Johnson (1873) L.R. 8 C.P. 167, 181 and 184; 
Garnac Grain v. Faure [1968] A.C. 1130, 1140; Morgan v. Wallis [1974] 1 Lloyd’s Rep. 
165, 170; Karabotsos v. Plastex [1981] V.R. 675, 687; McGregor, Dam&ges (14th ed.), 

"62-63. 
PP; Professor of Common Law, University of Liverpool. 

1 [1983] 1 W.L.R. 585. 

2 (1873) L.R. 8 C.P. 167. 

3 [1968] A.C. 1130; see at 1140C-E. See too The World Beauty [1970] P. 144 (C.A.), 
esp. at 154F and 158D. 

4 [1942] A.C. 497; see at 501, 502, 503, 506 and 508. 

5 [1944] A.C. 62; see at 72, 73 and 75. 

6 [1983] 1 W.L.R. 585, 589F. 
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Inc.” places the burden of proof on the plaintiff 8; examination of that 
decision of the High Court again shows the contrary. to be true.® 
And The Guildford, which is the remaining authority cited by their 
Lordships, is more explicitly misrepresented. While a passage from 
Lord Merriman’s judgment there 1! is prayed in aid in support of their 
Lordships’ confident assertion that they “do not doubt” that the 
plaintiff has the burden and that this is “ well established,” 12 Lord 
Merriman was dealing not with mitigation at all but with remoteness, 
where there has been a substantial degree of cohtroversy on burden of 
proof with the better view favouring a plaintiffs onus.?% 


HARVEY McCGREGOR* 


RACIAL DISCRIMINATION 


IN 1978, Mr. Mandla, a Sikh, applied to enter his son at a private 
school. The headmaster would not admit him unless he complied with 
rules concerning the school uniform by removing his turban and 
cutting his hair. Mr. Mandla’s claims for damages from the headmaster 
and school and a declaration that they had committed an act of unlawful 
discrimination t were dismissed by Judge Gosling whose judgment was 
upheld unanimously in the Court of Appeal.2 The House of Lords 
unanimously allowed Mr. Mandla’s appeal.® 

Although the Lords removed an eyesore from the landscape of 
British case law it is disappointing that the House failed to take the 
opportunity to clarify the law more fully particularly in view of the 
practical irrelevance of the case to the plaintiffs and the fact that it was 
effectively brought by the Commission for Racial Equality as a test 
case.‘ 

In a number of earlier cases it appeared to have been taken for 
granted that Sikhs were a racial group for the purposes of the Race 
Relations Act 1976. In Singh v. Rowntree Mackintosh Ltd.5 and Panesar 
v. Nestlé Co. Ltd.® the Scottish and the English E.A.T.s respectively 
appeared to accept this implicitly.” The issue was more explicitly dealt 


7 (1982) 38 A.L.R. 424; 56 A.L.J.R. 211. 

8 [1983] 1 W.L.R. 585, 589E. 

® (1982) 38 A.L.R. 424, 426 at lines 8-9 and 26-27, 428 at line 49 and 429 at line 1; 
56 A.L.J.R. 211, 212 col. 1 at B and D, 213 col. 2 at A. 

10 [1956] P. 364. 

11 Jbid. 370.° 

12 [1983] 1 W.L.R. 585, 589D. 

13 McGregd on Damages (14th ed., 1980), paras. 99 and 1519. 

*Q.C., D.C.L.; Fellow, New College, Oxford. 

1 Race Relations Act 1976 (R.R.A.), s. 17 (a) or (b). 

2 [1982] 3 All E.R. 1108. 

3 [1983] 1 Ali E.R. 1062. 

4 C.R.E. acted in pursuance of R.R.A., s. 66(1)(a). 

5 [1979] I.C.R. 544; [1979] ILR.L.R. 199. 

8 [1980] I.C.R. 144; [1980] ILR.L.R. 64. 

7 Each respondent raised successfully the justification defence under R.R.A., s.1(1)(5) 


(ii). 
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with in C.R.E. v. Genture Restaurants Ltd.? where the County Court 
judge held that Sikhs were a “ group of persons defined by reference 
to... ethnic origins ’’ within the meaning of section 3(1). Thereafter, 
judicial doubt began to creep in. When the Genture case went to the 
Court of Appeal on a different point,? two members expressed 
reservations obiter.’° 

This scepticism was taken a step further byeJudge Gosling in Mandla 
v. Lee when he ruled that Sikhs were not a racial group. In confirming 
this, the Court of Appeal had to find that Sikhs did not constitute a 
group capable of classification by reference to “ colour, race, nation- 
ality or ethnic or national origins.” The appellants contended that 
Sikhs were a group defined by reference to “ ethnic origins ” relying, 
in part, on a definition of “ethnic”? in the 1972 Supplement to the 
Oxford English Dictionary: “. . . pertaining to or having common 
racial, cultural, religious or linguistic characteristics especially desig- 
nating a racial or other group within a larger system... .” The Sikhs, 
the appellant contended, are a classic example of an “ ethnic ” group 
because of their distinctive cultural traditions. 

Lord Denning preferred the definition of “ethnic” in the 1934 
edition of the Concise Oxford Dictionary: “ pertaining to race.” 1 
Thus “ethnic origins °” meant “ racial origins.” Both Lord Denning 
and Kerr L.J. indicated clearly that they considered the term “ race ” 
(embracing the notion “ ethnic ”) as used in the Act to refer, as Kerr 
L.J. put it, to “ characteristics or attributes which are, by their nature, 
unalterable.” 

There are difficulties with this. First, if the term “‘ race ” as used in 
section 3(1) does indeed refer to immutable characteristics, it is difficult 
to explain why Parliament should have included both the terms “ race ” 
and “ethnic” origins (meaning “racial origins ” according to the 
Court of Appeal). The Court’s literal interpretation thus made one of 
the statutory terms redundant. 

A second difficulty is the attempt to distinguish Sikhs and Jews. 
Lord Denning considered Jews definable by “ ethnic origins” not by 
virtue of any cultural or religious bonds but by the common “ racial ” 
characteristic of being descended, however remotely, from a common 
ancestor.’ In contrast, Sikhs were not definable by “ race” but by 
religion and culture.}® 





8 Reference to County Court decision in Court of Appeal judgment (unreported) 

April 15, 1981. 

® Supra, note 8. Appeal brought by C.R.E. against refusal to grant an injunction in 
relation to a non-discrimination notice. 

0 Dunn and O’Connor L.JJ. See also EAT uncertainty in Kingston “and Richmond 
po Health Authority v. Kaur [1981] ILR.L.R. 337. 

11 Supra, note 2, p. 1111. 

12 Jbid. p. 1114. Contrast E.A.T. approach in Seide v. Gillette Inds. Ltd. [1980] I.R.L.R. 
427. 

18 In Mandla, Kerr L.J. conceded that Punjabis are a race for the purposes of the 
R.R.A. (Ibid. p. 1122). Curiously, the appellants did not advance the argument that the 
“ no-turbans ” rules was unlawful because it excluded a substantially greater proportion 
of Punjabis than non-Punjabis. Approximately 50 per cent. of Punjabis are Sikh and the 
vast majority of Sikhs are of Punjabi nationality or origin. 
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So spurious was this distinction that the Jewish Employment Action 
Group urged action by the House of Lords or Parliament to ensure 
that the protection of Jews under the Act had not been jeopardised." 
A unanimous House of Lords responded. Lord Fraser rejected the 
view that “ ethnic ’’ could have been used in the Act in a strictly racial 
or biological sense.!> He considered that an ethnic group had to regard 
itself and be regarded asea distinct community by virtue of certain 
characteristics. Some were essential and some unessential, but one or 
more would commonly be found and would help to distinguish the 
group from the surrounding community. Lord Fraser identified two 
essential conditions 1°: (i) a long shared history of which the group was 
conscious as distinguishing it from other groups and the memory of 
which kept it alive; and (ii) a cultural tradition of its own including 
family and social customs and manners often but not necessarily 
associated with religious observance. 

The following characteristics he considered relevant to the existence 
of an ethnic group: (iii) either a common geographical origin or descent 
from a small number of common ancestors; (iv) a common language 
not necessarily peculiar to the group; (v) a common literature peculiar 
to the group; (vi) a common religion different from that of neigh- 
bouring groups or from the general community surrounding it; and 
(vii) being a minority or being an oppressed or a dominant group within 
a larger community. (Lord Fraser suggested here that the English and 
Normans shortly after the Conquest were examples of ethnic groups.) 

The House of Lords was greatly assisted by the New Zealand case of 
Ansell v. Police where Richardson J. in the Court of Appeal said 17: 

“ .. a group is identifiable in terms of its ethnic origins if it is a 
segment of the population distinguished from others by a sufficient 
combination of shared customs, beliefs, traditions and character- 
istics derived from a common or presumed common past, even 
if not drawn from what in biological terms is a common racial 
stock. It is that combination which gives them an historically 
determined social identity in their own eyes and in the eyes of 
those outside the group. They have a distinct social identity based 
not simply on group cohesion and solidarity but also on their 
belief as to their historical antecedents.”’ 


Lord Fraser considered it important that courts in English-speaking 
countries construe, if possible, the words “ ethnic origin ” in the same 
way, when used in the same context. There is some measure of comfort 
here for those who have been disappointed by the traditional unrecep- 
tiveness of United Kingdom judges to international standards in human 
rights. A recent illustration is Kaur v. Lord Advocate 18 where Lord 
Ross in the Scottish Court of Session (Outer House) chose to ignore the 





14 [1983] P.L. 4, 7. 
Supra, note 3, p. 1066. 
- 16 Fbid. p. 1067. 
17 [1979] 2 N.Z.L.R. 531, 543. 
18 1981 S.L.T. 322. See criticism of this decision by C. Gane, (1982), IV (2), Liverpool 
Law Review, 169. 
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European Convention on Human Rights as an aid to construction of 
United Kingdom legislation. Despite Lord Fraser’s view !° that 

** . . . it is unnecessary to rely in this case on any special rules of con- 
struction applicable to legislation which gives effect to international 
conventions because... a Strict or legalistic construction of the words 
(‘ ethnic origins °) would not, in any event, be appropriate,” in acknow- 
ledging the desirability of uniform constuction, he appears to be 
opening the door to the greater influence of those conventions. The term 

“ethnic origins ” contained’in the International Convention of the 
Elimination of All Forms of Racial Discrimination 1966 7° is embodied 
in the New Zealand Race Relations Act 1971 and in the anti-discrimina- 
tion legislation in the United States and seven Canadian jurisdictions.”4 
In view of the strong influence of international human rights standards 
on North American legislation and that of other common law jurisdic- 
tions and the recent trend toward liberal construction in these jurisdic- 
tions, Lord Fraser’s desire for harmonisation may strengthen the 
influence of international conventions on United Kingdom anti- 
discrimination legislation. Nevertheless it is regrettable that the House 
of Lords in Mandla did not give direct effect to international conven- 
tions in the field of human rights. This suggests that the influence of 
the European Convention on Human Rights on United Kingdom 
statutes will continue to be restricted. 

It is clear that the House of Lords repudiated entirely any attempt to 
equate the term “ ethnic ” with a biological notion of race. Parliament, 
it considered, could not have intended that membership of a racial 
group should depend upon scientific proof that a person possessed 
distinctive biological characteristics, assuming that they existed. This 
suggests that both the terms “ ethnic ° and “ race”’ used in the Act 
are considered by the House to be socially, not biologically, defined. 

It is clear, therefore, that Sikhs and Jews are “ ethnic ” or “‘ racial ” 
groups within the meaning of the Act. The Welsh, English, Scots, Manx, 
and Irish are also likely to be ethnic groups according to Lord Fraser’s 
criteria. Less clear is the position of the Cornishman or Yorkshireman 
excluded from an appointment because of his accent.?? Either could 
reasonably claim to satisfy essential criteria (i) and (ii) and perhaps 
(iii), (iv), and (v). Gypsies and travelling people, often neglected by 
local authorities, would also appear to have protection. Indeed, even 
newly formed bands accepted by established bands of travellers as 
sharing their cultural bonds could be protected. With the reference in 
the definition of “ ethnic groups ” to cultural bonds, theedoor appears 


19 bid. pp. 1068-1069. s 
20 Brought into force on January 4, 1969. For text of Convention see Y.U.N. 1965, 
pp. 440—446. 


21 See Roach v. Dresser Industrial Valve and Instrument Division (Dresser Industries 
Inc.), 23 FEB Cases 1073 (1980) where residents of Louisiana of Acadian origin were held 
to be identifiable by national origin within the meaning of Title VII S.703(a) of the Equal 
Employment Opportunity Act 42 U.S.C. 20000-2. This illustrates the liberal definition 
of “ racial groups ” in the United States. 

Much may turn on whether the term “language” is construed broadly enough 
to allow a local accent and dialect of English to be termed a language. 
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to have been left open for the eventual legal protection of hippies, 
rockers, etc. As these groups develop a shared culture, dress, language, 
etc., over time, it is difficult, in principle, to deny them protection from 
discrimination, while protecting Sikhs and similar groups. In practice 
the courts can easily hold that they do not have a sufficiently long 
shared history to satisfy Lord Fraser’s first criterion. But, commendably 
this test of “ ethnic group.’ is potentially wide. 

A further commendable feature is the emphatic affirmation of the 
meaning assigned to the phrase “ can comply ” by the EAT in the sex 
discrimination case of Price v. Civil Service Commission.?®> Lord 
Fraser recognised that a Sikh could physically comply with a “ no- 
turbans’ rule but preferred the phrase “ can in practice comply” 
or “ can consistently with the cultural conditions of the racial group.’’** 
This should assist ethnic groups in future although, prior to Mandla, 
Sikh complaints of indirect discrimination foundered invariably on the 
justification defence. 

While the decision is to be welcomed for these reasons, two difficulties 
remain unresolved from the Court of Appeal decision. The first con- 
cerns the manner in which the courts divine the intention of Parliament. 
The Court of Appeal’s decision illustrates that judicial manipulation of 
the three maxims of statutory interpretation 2° remains open to abuse. 
Lord Denning applied his own version of the literal rule although this 
made the term “ ethnic origins ” entirely redundant. A literal interpreta- 
tion may, on occasion, represent the optimum method of divining 
parliamentary intention. However the literal interpretation of “ ethnic 
origin ” produced not only an absurdity but patent distortion where 
this intention was unequivocal. 

By convention, English judges do not officially admit evidence of 
statements made by Parliament.2* Although this is eminently sensible 
when. a statute is dated or when either subtle issues of policy are 
involved or parliamentary debates are equivocal, the Mandla case 
illustrates the shortcomings of disregarding entirely statements which 
point unequivocally to a particular interpretation. In the Standing 
Committee debates on the Race Relations Bill, the Opposition spokes- 
man 2? sought to introduce “religion” for the express purpose of 





23 [1978] 1 All E.R. 1228; [1977] 1 W.L.R. 1417. 

24 Supra, note 3, p. 1069. 

25 The Law Commissions’ Joint Report ‘‘ The Interpretation of Statutes’? (Law 
Com. 21) presented in 1969 recommended a new Interpretation Act that would permit 
judicial reference to pre-legislative materials but not to reports of parliamentary pro- 
ceedings. Such e&clusion was heavily criticised—see D. Newell, “ Statutory Interpretation; 
Extending the Mischief Rule’ (1976) 120 S.J. 375; H. Bloom, ‘‘ Law Commission: 
Interpretation Of Statutes ” (1970) 33 M.L.R. 197; also J. H. Farrar, Law Reform and the 
Law Commission (1974), Chap. 5. For a defence of the exclusion of parliamentary history 
from judicial consideration see D. M. Waller, ‘‘ Within the Meaning of the Act?” (1969) 
S.L.T. 161. The Renton Committee on the Preparation of Legislation, Cmnd. 6053 (1975) 
did not support the Law Commission’s proposal for judicial consideration or even White 
Papers and Reports of Royal Commissions, far less parliamentary history. 

8 Beswick v. Beswick [1968] A.C. 58, per Lord Reid pp. 73-74; Att.-Gen. v. Prince 
Ernest of Hanover [1957] A.C. 436, 461 (per Lord Simonds). 
27 Mr. Alison, M.P., House of Commons Standing Committee A, April 29, 1976, 


col. 84. 
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protecting Sikhs. The amendment was withdrawn on the Government’s 
express assurance that they would be protected. Mr. Brynmor John 
stated “‘ I hope to be able to show. .. that the Bill is a considerable 
advance in protecting the religions of people in its concept of indirect 
discrimination. ... Where any requirements laid down by an employer 
are notionally equal but, in fact, discriminatory against the Sikhs 
because of their religion, they would be caught, where it is unjustifiable, 
by indirect discrimination.” 28 Withdrawing his support for the amend- 
ment, Mr. Frederick Willey said “ I accept ... that the minorities on 
whose behalf we are expressing disquiet will have all the protection 
within the present definition that they would probably obtain even 
from an extended definition.” 

In the House of Lords a similar amendment was again withdrawn 
upon identical Government assurances.” The Lords also debated 
an amendment to delete the term “ethnic origins” from the list of 
prohibited grounds of discrimination. The Government spokesman 
argued that the term “ethnic origin’’ was essential to ensure the protec- 
tion for a group such as, interalia, the Sikhs which was not definable 
by race, colour, nationality or national origin. He contended that the 
term “ ethnic origin ” “ gets away from the idea of physical character- 
istics which inform the words * colour’ and ‘ race’ and introduces the 
idea of groups defined by references to cultural characteristics geo- 
graphic location, social organisation and so on.” 3 In withdrawing his 
proposed amendment, Lord O’ Hagan accepted that the word “ ethnic ” 
was part of the whole formula of protection against discrimination and 
not merely a redundant term that meant the same as “ race.” 

Debates in both Chambers leave no doubt that it was explicit 
Government, Opposition and back-bench opinion that the enacted 
statute both should and did protect Sikhs on grounds of their ethnic 
origin. How was it possible for the unanimous Court of Appeal to 
thwart the clear intention of Parliament? The judicial convention not 
to take official notice of parliamentary statements produced, in Mandla 
v. Lee, a perverse result. There is a clear case for admitting this evidence 
at least where it is as unequivocal as in Mandla v. Lee.*! On occasion 
judges clearly do consult informally legislative materials but evidently 
the Court of Appeal did not here. 

Judicial freedom to flit across the maxims of statutory interpretation 
could be curbed by an amendment to the Interpretation Act providing: 
** Legislation of a socially remedial nature shall receive fair, large and 
liberal construction and interpretation, as will best ensuge the attain- 


28 Ibid, cols. 101, 103. . 

29 Parliamentary Debates, House of Lords Official Report, 5th Series, Vol. 374, 
cols. 47-48. 

30 Thid. cols. 72-74. 

31 The discretion exercised by judges in choosing which maxim of statutory interpreta- 
tion to follow is illustrated by Lord Denning’s approach in Dyson Holdings Ltd. v. Fox 
[1975] 3 All E.R. 1030, 1032, where the Master of the Rolls assigned to the term ‘‘ family ” 
its current popular usage rather than a technical, legal or lexical meaning, in marked 
contrast to His Lordship’s arppoach in Mandla, where the current, popular meaning of 
“ethnic ” was ignored. 
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ment of the remedial object of the Act according to its true intent, 
meaning and spirit.” Such a provision exists in the Ontario Interpreta- 
tion Act®? and has been frequently applied in interpreting the Ontario 
Human Rights Code, thereby facilitating its remedial purpose.** 
Combined with relaxation of the judicial convention not to notice 
pre-legislative statements, it would reduce the scope for judicial 
sabotage of socially reforming legislation in Britain and reduce the 
likelihood of futile excursions to the House of Lords to settle matters 
that ought to have been self-evident below. ° 

The second unresolved difficulty is the extent of the Act’s protection 
against religious discrimination. Examining its scope, Lord Denning 
stated categorically “‘ you can discriminate for or against Roman 
Catholics as much as you like withcut being in breach of the law.®4 
Lord Fraser stated 3% “*. . . [the Race Relations Act 1976]... is not 
concerned at all with discrimination on religious grounds ’’ and Lord 
Templeman agreed.** This indicates a serious misunderstanding of the 
concept of indirect discrimination. An employer who made it a rule 
not to employ Roman Catholics and rejected a Roman Catholic of 
Irish Republican nationality would be guilty of unlawful indirect 
discrimination. The individual could demonstrate under section 
1(1)(6)(i) that the proportion of persons of his nationality who were 
Roman Catholic was considerably higher than the proportion of 
persons in Britain not of his “ racial group ’’ who were Catholics. Only 
in a minority of cases, it is submitted, would the defence of justification 
be established.2? The Church of Scotland would not be required to 
employ Roman Catholic ministers and, no doubt, religion would be 
treated as a genuine occupational qualification for teachers in religious 
denominational schools. Nevertheless, the dicta of the Court of Appeal 
and House of Lords appear to be quite erroneous. 

These dicta are the culmination of confusion that has arisen over the 
statutory definition of indirect discrimination. Legal advisers, industrial 
tribunals and the general public appear to have shared the superior 
courts’ lack of certainty over the concept borrowed by the 1976 Act 
from the United States. In Francis v. British Airways Engineering 
Overhaul Ltd.?! the E.A.T. indicated that, while the claimant’s allegation 
of indirect discrimination was not established, it would have almost 
certainly succeeded if counsel had framed properly the complaint 
of indirect discrimination. In Malam v. F. W. Woolworth and Co. 





32 R.S.0. 1980, c. 219, c. 10. 

38 See e.g. Colfer v. Ottawa Board of Commissioners of Police (unreported, Ontario 
Board of Inquigy, January 1979) where the tribunal held that the provision of the Code, 
hitherto considered to prohibit only intentional acts of discrimination, proscribed also 
certain forms of unintentional (indirect) discrimination. See W. Black ‘‘ From Intent to 
Effect—New Standards in Human Rights ” (1980) 1 C.H.R.R. C/I. 

34 Supra, note 2, p. 1111. 

35 Supra, note 3, p. 1066. 

36 Ibid., p. 1071. 

37 See R.R.A., s.1(1)(bX(iì). l 
r 38 [1982] I.R.L.R. 10, a case under the similar provisions of the Sex Discrimination 

ct 1975. 
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Ltd., the unsuccessful complaint was brought as one of direct discrimi- 
nation. There is every likelihood that it would have succeeded had it 
been framed as indirect discrimination. Chiu v. British Aerospace,*® 
where the E.A.T. voiced its criticism of the industrial tribunal’s charac- 
terisation of the issue of indirect discrimination, illustrates the 
tribunal’s difficulty in mastering the concept. 

These examples and the decision in Mandla v. Lee illustrate the need 
for clarification and simplification of the concepts of discrimination in 
the Race Relations Aét (and the Sex Discrimination Act 1975). Without 
legislative change, indirect discrimination will remain largely incompre- 
hensible $! and of little practical use.*? 

The problems surrounding indirect discrimination appear to result 
from introducing the concept into legislation without sufficient under- 
standing of the relationship between it and the existing concept of 
discrimination. The Race Relations Act 1968 rendered only intentional 
discrimination unlawful.4* Furthermore, discrimination involved 
treating less favourably, because of race, persons similar in all material 
respects. The new concept of indirect discrimination in the 1976 Act 
sought to introduce the notions that discrimination could involve a 
lesser measure of fault than intention and that it could consist in 
failing to accommodate disadvantages caused to individuals by virtue 
of their race. 

As noted above, it would be unlawful for an employer to exclude 
from employment an Irish Catholic, or any other Roman Catholic 
from a predominantly Roman Catholic country, because of his religion. 
Prima facie a British Catholic would not qualify for protection. However, 
an employer who applied a “‘ no Catholics ” rule selectively, i.e. only 
to persons from a national group that was not predominantly Roman 
Catholic, would arguably be in breach of the Act. The application of 
the rule to persons of British but not Irish nationality would mean that 
the employer was engaging in direct discrimination.*4 On this reasoning, 
once a condition discriminates indirectly against one racial group, it 
cannot be applied selectively to other racial groups without involving 
lawful direct discrimination. Therefore, although it was most clearly 
not Parliament’s intention that the Act should protect Roman Catholics 
from discrimination, it is difficult to resist the logic that indirect dis- 
crimination, as spelled out in the Act does, in certain circumstances, 
protect Catholics from discrimination on religious grounds. It is 
scarcely satisfactory that the clear language of the Act should be so 
obviously at variance with parliamentary intention, a situation clearly 
attributable in some measure to the uncertain relationship between 





39 Unreported. CRE case file no. 80/83. 

40 [1982] IL.R.L.R. 56, 59-60. 

41 See L. Fuller, The Morality of Law (Yale, 1978), p. 39, for the importance of 
“ comprehensibility ” of law. 

42 In its Annual Report 1980 the C.R.E. stated “ Indirect discrimination is still un- 
recognised by those who practise it.” 

43 A. Lester and G. Bindman, Race and Law (1972), pp. 94-95. 

44 R.R.A., s.1(1)(a). 
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direct and indirect discrimination embodied in the Act. The Act 
should be amended to render unequivocal protection from religious 
discrimination. 
A similar difficulty actually arose under the Ontario Human Rights 
Code * which provided that: 
“ No person shall (a) refuse to refer or to recruit any person for 
employment . . . or ég) discriminate against any employee with 
regard to any term or condition of employment because of race, 
creed, colour, age, sex, marital status, ndtionality, ancestry or 
place of origin of such person or employee.” *° 


Ontario Boards of Inquiry began, in 1977, to hold unlawful the form 
of direct discrimination recognised in the United States case of Griggs 
v. Duke Power Corpn.*’ No statutory change occurred. The tribunals 
merely grafted the new concept onto direct discrimination largely in 
the manner accomplished by Parliament in section 1(1)(b) of the British 
Race Relations Act 1976. In Singh v. Security Investigation System ** 
the new concept provided a remedy to a Sikh who had not been employed 
as a security guard because he could not comply with the uniform 
requirements. 

The difficulty of the new concept emerged later in Colfer v. City of 
Ottawa Chief of Police * and Adams v. Metropolitan Toronto Police 
Commissioner.” In the former, the police authority applied a minimum 
height requirement. The Board of Inquiry held this to be unlawful 
discrimination against a female applicant because it excluded a sub- 
stantially greater proportion of women than men and the respondent 
failed to justify on grounds of operational effectiveness. The Board of 
Inquiry suggested that unlawful discrimination could be avoided by 
having different requirements for men and women and confirmed this 
in Adams. There the Metropolitan Toronto Police actually operated 
different requirements. Perhaps inevitably, Mr. Adams was too small 
and was rejected. His complaint was that the different requirements 
for men and women, designed to avoid unlawful (indirect) discrimina- 
tion against women, discriminated against him as a man. The Board of 
Inquiry rejected this claim, reasoning that, as the differential height 
requirements judged male and female applicants according to the 
average adult height for the respective sexes, it treated men and women 
equally. While this is logical enough, it is submitted that the Board of 
Inquiry erred because the Human Rights Code made it unlawful for 
an employer to “ establish or maintain any employment classification 
or category that by its description or operation excludes any person 
from employment or continued employment . . . because of . . . sex... 
etc. of such person or employee.” 5! It appears therefore that the Code 
RAE a a es ae eee 


45 R.S.O. 1980, c. 340. Now repealed by S.O. 1981, c. 53. 

46 5 .4(1)(a). 

47 91 S.Ct. 849 (1971). See also Abermarle Paper Co. v. Moody, 422 US 407 (1975). 
48 Unreported, Ont. Bd. of Inquiry (May 1977). 

49 Supra, note 35. 

50 (Unreported) Ont. Bd. of Inquiry (January 1979). 

51 s.4(1)(e). 
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did not leave it open to permit different height requirements for men 
and women. The difficulty in these cases represents a tension between 
direct and indirect discrimination arising directly from the uncritical 
grafting of the latter concept on to the former. This was unsuccessful 
and, recently, the Ontario Court of Appeal abandoned the experiment 
once and for all in Ontario Human Rights Commission and O’ Malley v. 
Simpson-Sears Ltd.** The judgment ends the attempt of Boards of 
Inquiry to use statutory language designed to combat direct discrimina- 
tion to deal with indirect discrimination as well.5? 

In addition to the incomprehensibility of indirect discrimination and 
its obscure relationship with direct discrimination, Mandla v. Lee 
illustrates that the complex language in which it is couched provides too 
much scope for the courts to frustrate the legislation by restrictive 
interpretation. While the British courts have repeatedly been unreceptive 
to its broad remedial objectives °4 this approach is rendered easier 
when Parliament uses technical language. For example, in Mandla v. 
Lee, Oliver and Kerr L.JJ. considered (assuming Sikhs were a racial 
group) whether a considerably smaller proportion of Sikhs compared 
with non-Sikhs could comply with a “ no turbans ” rule. The Court 
had the assistance of the sex discrimination case of Price v. Civil 
Services Commission ® where the term “can comply” in the 
identically-worded (mutatis mutandis) definition of indirect discrimina- - 
tion in the Sex Discrimination Act 1975 58 was held by the Employment 
Appeal Tribunal to mean “can practically comply.” Nevertheless, 
they distinguished the two statutes on this point suggesting that, while 
“can comply ° meant “can practically comply” under the Sex 
Discrimination Act, it might mean “ can possibly comply ” in the Race 
Relations Act. While this anomaly was corrected by the Lords, it is 
regrettable that the technical language of section 1(1)(b) left the door 
open for the Court of Appeal. 

It is submitted that the ‘‘ no-Catholics ” example, the difficulties in 
the Adams and Colfer cases in Ontario and these technicalities intro- 
duced by the Court of Appeal suggest that the concepts of direct and 
indirect discrimination embodied in the Race Relations Act 1976 are 
unsuitable to combat racial disadvantage effectively. 

It is suggested that, first, the statute should contain a single, rather 
than a dual, definition of discrimination. Secondly, the complex 
language of indirect discrimination should be discarded. Thirdly, a new 
definition should embody the two main principles of indirect discrimina- 
tion that unlawful discrimination can be caused (i) unintehtionally and 





i J 
62 (1983) 38 O.R. (2d) 423; (1983) 138 D.L.R. (3d) 133. 

53 See New Ontario Human Rights Code (S.O. 1981, c. 53) s. 10. (in force June 1982) 
for a new form of unintentional discrimination. See I. B. McKenna [1983] P.L. 365. 

54 See e.g. Ealing London Borough Council v. Race Relations Board [1972] A.C. 342. 
C.R.E. v. Associated Newspaper Group [1978] 1 W.L.R. 905, C.R.E. v. Genture Restaurants 
(unreported) April 15, 1981, Transcript No. 2279, 1981 (C.A.), Panesar v. The Nestlé Co. 
Ltd. [1980] 1.R.L.R. 64 (C.A.), (1) Pel Ltd. and (2) F.T.A.T.U. v. Modgill {1980] 1.R.L.R. 
142 (E.A.T.). 

55 Supra, note 23. 

56 ¢1(1)(d). 
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(ii) by failing to accommodate, in certain circumstances, the dis- 
advantages faced by persons because of their race. Fourthly, the 
definition should cast the concepts of discrimination in terms familiar 
to courts and practitioners. Finally, statutory language should reduce 
adjudicated disputes as far as possible to disputes of fact for determina- _ 
tion at first instance, rather than disputes of law, by minimising 
technical legal terms.5? These disputes would be determined at first 
instance, not in the superior courts.°® 

It is proposed that the entire text of section 1 of the Race Relations 
Act 1976 be replaced by the provision: 


“ (1) A person discriminates against another in any circumstances 
relevant for the purposes of any provision of this Act if he causes 
intentionally, recklessly or negligently that other, because of his 
race, to obtain less favourable treatment than others obtain or 
would obtain. 

(2) A person may cause another to obtain less favourable 
treatment within the meaning of subsection (1) even if such 
unfavourable treatment has some other contributory cause.” 


It is submitted that this accommodates the principles of indirect 
discrimination presently embodied in the complex language of section 
1(1)(8) of the Act. The employer who imposed a language proficiency 
requirement 5 would (assuming no intention to exclude non-native 
speakers) have to consider whether there was a danger that this would 
discriminate against a job applicant because of his “‘ race.” The obvious 
disadvantages of non-native speakers is clear. The employer would 
then have to consider whether he had a means of obviating this danger. 
If a remedy were available, he would then consider whether he was 
entitled to disregard it as too onerous in view of the seriousness of the 
danger that he ought to have foreseen. If the answers to the first 
questions are affirmative, and the third is negative and the claimant 
obtained less favourable treatment, the case of unlawful discrimination 
is established. 

This formula is effectively that applied by the courts in determining 
whether a defendant has acted in breach of his common law duty of 
care. It also embodies the principles of indirect discrimination in 
section 1(1)(b) of the 1976 Act. The condition that there be a reasonably 
foreseeable danger is contained in sub-paragraph (i) of section 1(1)(8). 
The condition pertaining to the availability of remedy deals with 
causation, which is central to liability for discrimination under the Act. 





57 This appr®ach is illustrated by that of the House of Lords in Brutus v. Cozens 
[1973] A.C. 854 where the word ‘insulting’ in the Public Order Act 1936, s. 5 (as 
amended) was held to be not a question of law for the judge but one of fact for the jury. 
A similar approach is taken to the term “ dishonestly ” in the Theft Act 1968; see R. v. 
Ghosh [1982] 2 All E.R. 689. i 

58 One sympathises with Lustgarten’s misgivings about the role of industrial tribunals 
in discrimination cases [1978] P.L. 178, 198. Reform is needed here too. 

59 See e.g. British Steel (Scunthorpe) case outlined in Home Affairs Committee, Ist 
Report, 1981-82, Vol. II, H.C. 46 II p. 17. 

80 See e.g. Fletcher Construction Co. Ltd. v. Webster [1948] N.Z.L.R. 514, 518. 
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The third point involving balancing the danger of racial disadvantages 
against the burden of the possible remedy is equivalent to the defence 
of justification in sub-paragraph (ii) of section 1(1)(8). Finally, the 
formulation embodies the requirement in sub-paragraph (ili) of 
section 1(1)(b) that the claimant suffer detriment or damage. 

Although this recommendation would meet the requirements 
referred to above,® a revised definition is only part of the answer. The 
general duties it imposed wquld have to be fleshed out in codes of 
practice or regulations in the style of the Health and Safety at Work 
Act 1974 or the Supplementary Benefit Act 1976, as amended by the 
Social Security Act(s) 1980. The C.R.E. already has power to produce 
draft codes of practice in the employment field which, once approved 
by the Secretary of State and both Houses of Parliament, can serve an 
evidentiary function in claims of discrimination.®* An essential element 
of reform would be a comprehensive code of practice specifying the 
detailed duties established in the broader language of the statute in all 
areas covered by the Act, not merely employment.® 

It is concluded that the House of Lords in Mandla reversed an 
unacceptable decision but that it regrettably perpetuated Lord 
Denning’s erroneous dictum that discrimination at will against Roman 
Catholics or other religions is permissible. It was suggested that the 
courts are to be criticised for failing to recognise that, where a religiously 
discriminatory requirement serves to disadvantage unjustifiably a 
substantially greater proportion of one racial group than any other, that 
requirement cannot lawfully be applied to any racial group.** 

It was observed that much uncertainty has been caused by the 
obscurity of the existing definitions of discrimination and an improved 
definition was offered. It was observed finally that Mandla v. Lee 
illustrates the continuing unsatisfactory nature of the maxims of 
statutory interpretation by which the courts purport to divine parlia- 
mentary intention. All the judgments in the Court of Appeal were so 
patently contrary to the unequivocal language of a virtually united 
Parliament that serious consideration must be given to requiring that 
official notice be taken of pre-legislative materials where they point 
unequivocally to a particular interpretation of the statutory language. 
This would enable judicial decisions to reflect more clearly the parlia- 
mentary policy embodied in the legislation and less the personal 
sympathies of the judges.® 


IAN B. McCKENNA* 





81 See text to note 57. , 

62 R.R.A., s.47. 

83 While the C.R.E. has engaged in prolonged consultations on a draft code of practice 
in the employment field, it is not yet operative. 

64 Lustgarten op. cit. p. 54 advances this view. 

65 See Lord Denning supra, note 2 at p. 1114, Oliver L.J. at p. 1118 and Kerr L.J. at 
p. 1123. 

* Lecturer in Law, University of Lancaster 
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FUNDAMENTAL BREACH—POSITIVELY LAST APPEARANCE 


IN George Mitchell Ltd. v. Finney Lock Seeds Ltd.,1 the House of Lords, 
in endorsing Lord Denning’s judgment in the Court of Appeal,’ rang 
down the curtain on fundamental breach for the last time,® and offered 
some guidance on how a court should approach the requirement of 
reasonableness in the proyisions of the Unfair Contract Terms Act 
1977. 

And so another great British institutior bites the dust! The litigation 
which provided the occasion for this timely event involved cabbages, 
or rather the non-appearance of cabbages. Accordingly, Lord Denning 
chose to preface his closing lines 4 with the well-known verse from 
Through the Looking Glass.° This was entirely appropriate, not 
merely because of the cabbages, but because in the exemption clause 
world, as in the looking-glass world, things tended to be the other way 
round from what you would have expected them to be.® . 

The contract occasioning the litigation provided for the supply of 
30 lb Dutch winter cabbage at a cost of £201-60. Unfortunately, the 
seeds supplied were not a variety of Dutch winter cabbage at all, but a 
variety of autumn cabbage of very inferior quality. They were quite 
unsuitable for the respondent’s purposes and the crop failed and had to 
be ploughed in. As a result, the respondent lost production from 63 
acres for one year; the damages were assessed by the judge at first 
instance at £61,513-78 (which included estimated loss of profits, and 
the costs of fruitless cultivation), plus £30,756 interest. The invoice 
used by the appellants contained a clause purporting to limit their 
liability, in the event of the seed supplied proving defective, to replace- 
ment or a refund of the purchase price. It also excluded all liability 
for any loss or damage arising from the use of any seeds or plants 
supplied, any consequential loss or damage arising out of such use, or 
any other loss or damage. The existence of these provisions was 
admittedly known by the respondents as they had dealt with the 
appellants for many years. 

At first instance counsel for the appellants conceded that had 
beetroot or carrot seed been delivered, the limitation clause would have 
been inoperative. Parker J. accordingly found as the first ground of his 
decision that the clause in question did not apply because the seed 
supplied was of a totally different kind from that ordered. Although 
different counsel withdrew this concession in the Court of Appeal, this 
reasoning was also accepted by Oliver L.J.” Oliver L.J. also concurred 


1 [1983] 2 AB} E.R. 737. 
2 [1983] 1 All E.R. 108, 111. 
3 It is to be hoped. At least the Unfair Contract Terms Act 1977, s. 9 will apply to 
contracts made after February 1, 1977. 
4 [1983] 1 All E.R. 108, 111. 
5 «<The time has come’, the Walrus said, 
‘to talk of many things: 
Of shoes—and ships—and sealing wax— 
of cabbages—and kings . 
8 Many people preferred it that way. 
7 [1983] 1 All E.R. 108, 118 et seq. 
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with Kerr L.J. in holding that the clause did not protect the defendants 
from the consequences of negligence because it did not purport to do so 
explicitly. 

All this is good traditional stuff, and at this rate the show could 
have run for years. Lord Denning however had decided that the time 
had come for it to close. He began by tracing the history of the subject 
from early days down to legislative intervention.® This part of his script 
was of course largelyeautobiographical since it mostly had to consist of 
his own previous decisions (although, curiously, omitting Harbutt’s 
“ Plasticine ”? Ltd. v. Wayne Tank & Pump Co. Ltd.) ° The final goal 
was achieved when after long years we reach “ the principle which lies 
behind all our striving: the court will not allow a party to rely on an 
exemption clause in circumstances in which it would not be fair or 
reasonable to allow reliance on it; and, in considering whether it is 
fair and reasonable, the court will consider whether it was in a standard 
form, whether there was equality of bargaining power, the nature of 
the breach and so forth.” H 

Accordingly, there is no room now for covert containment devices,!2 
and the first task of a judge is simply to give a clause its natural meaning 
in determining whether or not it covers the loss in question. If it does, 
he must then go on to ask whether it is fair and reasonable to permit 
reliance on it. Lord Denning had little difficulty in holding that the 
clause in the present case was plain and unambiguous and covered the 
breach in respect of which the action was brought. This view was 
unanimously upheld by the House of Lords. As Lord Bridge pointed 
out,/® the approach of Oliver L.J. and the trial judge would have 
reintroduced fundamental breach by the back door after it had been 
thrown out the front door in the Photo Production case (this process 
was itself a traditional part of the entertainment of course).!4 The 
House of Lords did however approve the distinction drawn in 
the Ailsa Craig case,! between exclusion and indemnity clauses on the 
one hand, and limitation clauses on the other. The very strict principles 
to be applied when considering the effect of the former, are not applic- 
able in their full rigour to the latter. The reason why they are to be 
treated differently escapes the writer. The justification given in the 


8 At p. 120. See: Canada Steamship Lines v. The King [1952] A.C. 192, 208: Gillespie 
Bros. Ltd. v. Roy Bowles Transport Ltd. [1973] Q.B. 400, 419. 

® i.e. the Supply of Goods (Implied Terms) Act 1973 and the Unfair Contract Terms 
Act 1977. 

10 [1970] Q.B. 447. . 

11 [1983] 1 All E.R. 108, 115 citing his own dictum in Photo Productiog Ltd. v. Securicor 
Transport Ltd. [1978] W.L.R. 856, 865. 

12 For a list of these see Coote [1971] 28 C.L.J. 221, 238. 

13 At p. 741, . 

14 See the decisions which followed Suisse Atlantique Societe d’Armement Maritime 
S.A. v. N.V. Rotterdamsche Kolen Centrale [1967] 1 A.C. 361; Harbutt’s “ Plasticine ” 
Ltd. v. Wayne Tank & Pump Co. Ltd. [1970] Q.B. 447; Farnworth Finance Facilities Ltd. 
v, Attoyde [1970] W.L.R. 1053; Wathes (Western) Lid. v. Austins (Menswear) Ltd. [1976] 
Lloyd’s Rep. 14. 

16 Ailsa Craig Fishing Co. Ltd. v. Malvern Fishing Co. Ltd. [1983] 1 All E.R. 101, 102 
and 105, 
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Ailsa Craig case was that an agreed limitation of liability is more likely 
to accord with the true intention of the parties (having regard to the 
amount of the potential loss in relation to the sum paid for the service 
contracted to be rendered) than an exclusion of all hability.1* This 
scarcely stands up to examination. In the light of the statutory inter- 
vention which operates equally on exclusion and limitation clauses,’ 
both should surely be treated in the same way. The court should first 
of all construe the clause giving the wards theiy natural meaning. It 
should then, if appropriate, use the statutory provisions to achieve the 
result it feels accords with the parties’ true intentions, or at any rate 
which it feels is fair and reasonable. At all events, in approaching the 
limitation clause in the present case, the House of Lords did precisely 
that, and went on to provide for valuable guidance on the operation of 
the statutory provisions, this being the first time that the House has 
had the opportunity to consider them. 

The contract in the present case was made in December 1973, and 
therefore fell under the provisions of the Supply of Goods (Implied 
Terms) Act 1973, now set out in Schedule 1, paragraph 11, to the 
Sale of Goods Act 1979. As Lord Bridge pointed out, these particular 
provisions are of limited and diminishing importance. However, several 
provisions of the Unfair Contract Terms Act 1977 similarly depend on a 
requirement of reasonableness defined in section 11 by reference to 
what is “‘ fair and reasonable.” It was therefore appropriate that the 
House should provide guidance on how they should be approached. 
The other Law Lords 18 concurred in Lord Bridge’s speech, and the 
following points emerge from it. 

(1) It is for the party seeking to recover to show that it would not be 

fair and reasonable to allow reliance on the clause. 

(2) The question whether it is fair and reasonable to allow reliance is 
to be determined in the light of all the circumstances of the case, 
including the circumstances of the breach, and not merely by 
having regard to thé circumstances existing at the date of the 
contract. 

(3) Probably, the words “ enforceable to the extent that’? (emphasis 
added) do not permit the court to permit partial reliance, i.e. 
they do not permit a kind of judgment of Solomon. 

Lord Bridge went on to weigh the'relevant factors. The fact that 
the respondents knew of the condition and also the magnitude of the 
damages claimed in proportion to the price of the seeds, weighed in the 
appellants favour. The balance was tipped decisively in the respondents 
favour, howaver, by evidence of four of the appellants’ witnesses to the 
effect that claims for damages in excess of the price of seeds were met, if 
felt to be genuine and justified, indicating a clear recognition byseedsmen 
in general and the appellants in particular, that reliance on the limitation 
of liability imposed by the condition would not be fair and reasonable 





16 At pp. 102 and 105. 
17 See for example Unfair Contract Terms Act 1977, ss.5(3) and 11(4). 
18 Lords Diplock, Scarman, Roskill and Brightman. 
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(the moral is apparently that it is safer to be hard-nosed). The fact 
that the appellants had been negligent was also relevant, and so 
also was the fact that seedsmen could insure against the risk of crop 
failure caused by the supply of wrong varieties of seeds, without 
materially increasing the price of seeds. The evidence on relative 
strength of bargaining power, and possibility of negotiating alternative 
terms considered in isolation was equivotal, because although the 
relevant terms had been in general use for many years, the limitation 
had never been negotiated between representative bodies, or protested 
by the National Farmers’ Union. Clearly therefore, trade and pro- 
fessional associations which fail in the duty to be vigilant in protecting 
‘their members by protesting against onerous exemption or limitation 
clauses could be doing them a disservice. 

In little over a decade therefore there has been a revolution. If 
Harbutt’s Plasticine were to be decided today what one wonders would 
its outcome be? 


JOHN ADAMS* 


THE ENFORCEABILITY OF FOREIGN COLLECTIVE AGREEMENTS 


Monterosso Shipping Co. Ltd. v. International Transport Workers 
Federation + is yet another case involving the International Transport 
Workers’ Federation campaign against flags of convenience ships. The 
ship in question, The Rosso, was registered in Malta but managed by a 
Norwegian firm employing Norwegian officers and Spanish crews. The 
Spaniards are members of a Spanish trade union affiliated to the I.T.F. 
In November 1979 the I.T.F., agreed to give The Rosso a blue certificate 
promising that the ship would be free to trade throughout the world 
without fear of being held in port by I.T.F. “ blacking ”’ action. This 
agreement was concluded in Spain on a printed form issued by the 
LT.F. headquarters in London and in the English language. A few 
months later, the ship began a regular run between two Swedish ports 
and the Swedish Seamen’s Union objected to the Spanish crews. The 
LT.F. gave notice that they wished to terminate the existing blue 
certificate and replace it with one that required the shipowners to employ 
Swedes for the Swedish run. Understandably, the Spainiards were 
opposed to this, and in November 1980 the I.T.F.’s Spanish agent, 
without authority, signed a new agreement in Spain renewing the blue 
certificate without including the Swedish clause. The I.T.F. disowned 
the agreement and The Rosso was held in a Swedish port, whereupon 
the shipowners brought an action in the English courts claiming 
damages from the I.T.F. for breach of contract. 

The preliminary question which was raised was whether the proper 
law of the agreement between the shipowners and the I.T.F. was 


* Senior Lecturer in Law, University of Kent at Canterbury. 
1 [1982} I.C.R. 675, [1982] 3 All E.R. 841. 


Nov. 1983] NOTES OF CASES T15 


English or Spanish. Had this been a purely commercial contract, 
untainted by the trade union aspect, the court would have had only one 
issue to decide, given that there was no express choice of law in the 
agreement, namely whether the contract was most closely connected 
with England (the I.T.F. head office was in London and the agreement 
was in English) or with Spain (the place of execution of the contract 
and the country where the erews were recruited). 

However, the case was not quite so straightforward. Counsel for the 
I.T.F. pleaded that this was a collective agreement, one between a trade 
union and an employer, and as such governed by section 18 of the 
Trade Union and Labour Relations Act 1974. This section provides 
that “any collective agreement . . . shall be conclusively presumed 
not to have been intended by the parties to be a legally enforceable 
contract, unless the agreement (a) is in writing and (b) contains a 
provision which (however expressed) states that the parties intended 
that the agreement shall be a legally enforceable contract.” Was this a 
procedural or a substantive provision? If it was a procedural matter, 
the English court must apply section 18 as the law of the forum, but if 
it was substantive it would be referred to the proper law of the contract. 

It is clear on examination that the effect of the application of section 
18 is that an agreement between a trade union and employer, however 
much it might be regarded as morally binding, is not enforceable in a 
court of law unless the parties have manifested that that was their 
intention. Since intention to enter into legal relations is a sine qua non 
of a binding contract, no contract comes into existence. Compare 
rules about limitation. It has been held that statutes of limitation are 
of two kinds: those which bar the plaintiff’s remedy and those which 
extinguish his right (though it has been pointed out by several learned 
writers that a right without a remedy to support it is of little value).? 
The first kind are procedural and the second substantive.* Compare 
also rules about written evidence, like section 4 of the Statute of 
Frauds 1677, which provided that “ no action shall be brought ”’ on 
certain contracts unless there was written evidence. It was held in 
Leroux v. Brownt that this was a rule of procedure because the implica- 
tion from the words of the statute was that a contractual obligation 
existed but could not be enforced because of the absence of writing, 
i.e. there was a right but no remedy. It seems clear that section 18 is a 
rule about the non-existence of a legal right and therefore, ex abundante 
cautela, a rule. of substance and not procedure, and this was the 
approach of both Lord Denning M.R. and May L.J. (there was no 
third judge) i in this case. 

There is, however, a completely different way of dealing with the 
problem. We are concerned with the interpretation of a statute and 
therefore with an attempt to discover the intention of Parliament. Did 


2 See Law Commission Working Paper No. 75 (1980): Classification of Limitation in 
Private International Law. The Law Commission recommended that limitation be always 
classified as substantive. 

3 Black-Clawson Ltd. v. Papierwerke A.G. [1975] A.C. 591. 

4 (1852) 12 C.B. 801. 
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Parliament intend that the new rule about collective agreements should 
apply to “‘ foreign ” agreements as well as to “ English” ones? The 
only internal evidence is section 29(3) of the 1974 Act which extended 
the definition of trade dispute to disputes outside Great Britain as 
long as the outcome of the dispute was likely to affect persons in Great 
Britain. It may also be argued that it was the policy of the Act not to 
allow the English courts to become involved with collective agreements, 
wherever made. On the other hand, those who support section 18 stress 
that the main reason îs that the system of binding contracts adopted in 
some other countries would not adapt to the peculiarities of our system: 


“ This lack of intention to make legally binding collective agree- 
ments, or, better perhaps, this intention and policy that collective 
bargaining and collective agreements should remain outside the 
law, is one of the characteristic feature of our system of industrial 
relations which distinguishes it from other comparable systems.’”® 


It is unlikely, therefore, that Parliament intended section 18 to apply 
to “ foreign ” agreements which have no direct connection with this 
country. 

But was this a foreign agreement? The Court of Appeal held that 
it was because it was closer factually to Spain than to England. The 
effect of this ruling is that I.T.F. standard form blue certificate agree- 
ments are governed by different laws according to the identity of the 
other party to the agreement and the surrounding circumstances of the 
contract, although in an analogous case of a Dutch company making a 
number of contracts of employment with persons of different nation- 
ality, the Court of Appeal held that Dutch law should be the proper 
law of all the agreements for reasons of consistency.® 

- How might the I.T.F. be able to evade this decision? One method 
might be to insert an express choice of law clause in all agreements 
selecting English law to govern. This could, however, be challenged 
as part of a “ non-existent ”° contract and so not binding. It might also 
be held to manifest an intention to be legally bound which would be 
counter-productive, to say the least. 

Another solution might be to consider the insertion of a TINILEA 
clause (this is not intended to be a legally enforceable agreement), but 
the effectiveness of such a clause in this particular case, on the Court of 
Appeal’s ruling, would depend on Spanish law as the proper law of the 
contract. 

It would seem that the I.T.F. must be prepared for its standard 
agreements with shipowners to be governed by different laws, just as 
the lawfulness of its blacking action will to some extend differ according 
to the country where it is undertaken. 


D. M. KLoss* 





5 Royal Commission on Trade Unions and Employers Associations, Cmnd. 3623 
(1968), para. 471. 

6 Sayers v. International Drilling Co. [1971] 1 W.L.R. 1176, 

* Senior Lecturer in Law, University of Manchester. 
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AN IMPOSSIBLE REAPPEARANCE 


IN its report on Attempts and Impossibility in relation to Attempt, 
Conspiracy and Incitement,! the Law Commission deliberately refrained 
from proposing any alterations to the common law on incitement to 
commit an impossible offence on the grounds that the common law 
rule for incitement already corresponded with what it proposed for 
attempts and conspiracy, re. that the impossibility of the completed 
offence should be no bar to conviction for the inchoate crime. Some- 
what perversely, in R. v. Fitzmaurice, the Coutt of Appeal has re- 
asserted the apparent logic of treating all three inchoate offences alike 
at common law for the purposes of impossibility, with the effective 
result, given the reversal of the common law rule for attempts and 
conspiracy ĉin the Criminal Attempts Act 1981, of actually perpetuating 
(albeit in precisely opposite form) an anomalous rule in respect of 
incitement. 

The main obstacle which the court had to overcome in order to 
assimilate the incitement rule with the common law rule for attempt 
and conspiracy was the earlier Court of Criminal Appeal decision in 
R. v. McDonough * which appeared to be expressly approved of by 
Lord Scarman in D.P.P. v. Nock § on the basis that “ . . . the actus reus 
was the making of the incitement.” Lord Scarman’s explanation of the 
supposedly distinctive rule for incitement has never been regarded as 
satisfactory £ and the Court of Appeal quite understandably came to 
the conclusion that ‘‘ this passage in Lord Scarman’s speech does not 
support the proposition that cases of incitement are to be treated quite 
differently at common law from cases of attempt and conspiracy.” ? 

Although Lord Scarman’s explanation of the rule based on 
McDonough is obscure ® and unsatisfactory, that does not necessarily 
lead to the conclusion that such a rule cannot be based on the case. 
Nevertheless, the Court sought to explain McDonough as a case where 
there was no actual impossibility on the facts “ though there may have 
been no stolen goods or no goods at all which were available to be 
received at the time of the incitement, the offence of incitement to 
receive stolen goods could nevertheless be proved because it was not 
impossible that at the relevant time in the future the necessary goods 
would be there.” ® 





1 Law Commission No. 102 (1980), paras 4.2 to 4.4. 
2 [1983] 2 W.L.R. 227. 
3 The commog4 law rule will still govern those common law conspiracies preserved by 
s.5(2), (3) of the Criminal Law Act 1977, notably conspiracy to defraud. 
4 (1962) 47 CR.App.R. 37. 
5 [1978] A.C. 979 at 999. 
6 See [1978] Crim.L.R. 483 at 484-485 and Williams, Text Book of Criminal Law 
(1978), Supplement (1979), at p. 17. ` 
7 [1983] 2 W.L.R. at 232. 
p Perhaps the point that Lord Siaienan was trying to make is that made below at note 
i 8 Loc cit. This is essentially the view taken of McDonough by Cohen in [1979] Crim. 
R. 239, 
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Whilst this explanation of McDonough is at least consistent with the 
approach of Ashworth J. in that case it fails to take account of the 
fact that McDonough was charged with incitement to receive specific 
existing stolen carcasses rather than carcasses to be stolen in the 
future € and that, on the facts 1? of McDonough, there was no prospect 
of the inciter or anyone else arranging for there to be any stolen 
carcasses to receive at any-time in the future. 

Even if the Court’s explanation of McDonough is accepted, it still 
does not automaticalty folloW that incitement has to be treated in the 
same way as conspiracy and attempt for all purposes.!* The latter two 
inchoate offences are much more closely connected with the contem- 
plated substantive crime than is incitement—at least the intention of 
the person who is to commit the substantive crime is fixed already. The 
tendency to produce the completed crime is an important aspect of the 
purpose for recognising such crimes so it is at least understandable 
that a doctrine should develop to deny liability where that tendency 
is absent because the completed crime is impossible.!4 

With incitement on the other hand, the tendency of the inciter to 
produce the contemplated crime is not so integral and the contemplated 
crime is to be committed, if at all, by another—that. other’s will is 
interposed between the inciter and the completed crime—and he may 
choose not to heed the incitement. If the tendency to produce a com- 
pleted crime is thus not quite so essential to incitement, then the 
impossibility of the contemplated crime can be seen as less relevant.15 
It is worth noting in this context the view expressed by Sheriff Gordon 26 
that “... at least part of the purpose for the crime of incitement, and 
part of the justification for intervening at a stage well short of attempt, 
is the protection of the person incited from corruption.” The danger 





10 Who at (1962) 47 Cr.App.R. 39 summed up the appellant’s argument as a conten- 
tion “ that if A says to B: ‘ I am going to steal goods tomorrow, and they will be in such- 
and-such a place; will you receive them? ’ and B says: ‘ Yes,’ that is no offence of soliciting 
to receive because at the time of the solicitation the goods had not been stolen.” On the 
facts of McDonough it is difficult to see any equivalent to the statement “ I am going to 
steal goods tomorrow.” 

11 Cohen (op. cit. at p. 240) argues that “ It was not, for example, a case where A 
incited B to receive a carcass which had ceased to exist.” However, in truth it does seem 
to have been the closely analogous situation of an incitement to handle specific carcasses 
believed to be in a cold store, but which never existed. 

12 The report in [1963] Crim.L.R. 203 gives more details of the facts than that in the 
Criminal Appeal Reports. 

13 The Law Commission Working Paper No. 50 (1973) on Inchoate Offences was 
prepared to make the distinction for some purposes: e.g. para. 101 dealing with incitement 
of a person who would not be guilty of the offence charged (arguably a type of impos- 
sibility). 5 

14 At least this would be an argument attractive to those favouring a defence of 
impossibility. Cf G. P. Fletcher, Rethinking Criminal Law, at p. 153: “ Apt attempts belong 
to a class of acts that are likely to generate harm.” Fletcher’s discussion of impossibility 
(op. cit. pp. 146-184) is a stimulating antidote to the current almost universal trend 
(Fitzmaurice apart) towards removing any defence of impossibility. 

15 Hence any distinction for present purposes between incitement and conspiracy only 
works one way. It would not support making impossibility relevant to incitement but not 
to conspiracy (or attempt), which is what Fitzmaurice effectively does. 

16 The Criminal Law of Scotland (2nd ed., 1978), at p. 208. 
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of corruption is surely not lessened merey because the crime happens 
to be impossible on the facts.1” 

Ironically, having strained to extend the impossibility defence to 
incitement, the Court proceeded to dismiss Fitzmaurice’s appeal on the 
grounds that, on the particular facts, the offence incited was not 
impossible. Those facts were, as Neill J. giving the judgment of the 
Court of Appeal put- it, é& unusual.” Fitzmaurice was asked by his 
father, Montague, to find someone to carry out a robbery. He ap- 
proached Bonham, describing the proposed robbery as a wages snatch. 
Bonham agreed to take part and himself recruited two others to help 
him. A week before the supposed robbery Bonham was shown by 
Montague the proposed target, a woman apparently carrying wages 
to 18 a bank in Bow. In fact, unknown to Fitzmaurice and Bonham, the 
woman was a “ plant’’ by Montague. She was not employed to carry 
wages at all and was merely part of an elaborate scheme hatched by 
Montague and another man, Skipp, to enable him to claim the reward 
money for informing the police of an intended (fictitious) raid on a 
security van. It was essential to this scheme that someone should be 
in the vicinity of the bank in Bow at the appropriate time, apparently 
ready to commit a robbery. It was this role that Bonham, and the two 
others he recruited, unwittingly fulfilled. Fitzmaurice’s part was merely 
to have incited Bonham to commit the robbery in the first place, as the 
particulars of the offence alleged, “ by robbing a woman at Bow.” 
One would have thought that this would have been a clear case of 
impossibility but, in coming to the opposite conclusion, Neill J. stressed 
that “‘... the case against the appellant was based on the steps he 
took to recruit Bonham. At that stage the appellant believed that there 
was to be a wage snatch and he was encouraging Bonham to take part 
in it. As counsel put it: ‘ The appellant thought he was recruiting for 
a robbery not for a charade.’ ” 1° 

It is difficult to see the relevance of this as in all cases of impossibility 
the accused believes that the offence is possible—the whole point is 
that the facts are at variance with his belief. The Court also stressed 
that “‘.. . the indictment included the words ‘ by robbing a woman at 
Bow.’ By no stretch of the imagination was that an impossible offence 
to carry out....” 2 Again it is difficult to follow the Court’s logic. 
Indeed the inclusion of the words ‘ by robbing a woman at Bow’ 


17 In the Californian case of People v. Burt, 45 Cal. 2d 311, 288 P.2d 503 (1955), where 
the court was concerned not so much with impossibility, but with a jurisdictional problem, 
Justice Traynor “distinguished incitement from conspiracy in terms reminiscent of Lord 
Scarman in D.P.P. v. Nock: “It is complete when the solicitation is made and it is 
immaterial that the object of the solicitation is never consummated ...”’ This distinction 
is easier to defend than Lord Scarman’s in that under Californian ‘Law (Penal Code 
s. 184) conspiracy requires dn overt act in execution of the agreement, but Justice Traynor 
significantly continued: “[Solicitation] is concerned not only with the prevention of the 
harm that would result should the inducements prove successful, but with protecting 
inhabitants of this state from being exposed to inducements to commit or join in the 
commission of the crimes specified . . .’’ (emphasis added). 

18 Despite references in the report, the plan must have been to rob her after she came 
out of the bank. 

18 [1983] 2 W.L.R. at 234. 20 Ibid. 
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render the incitement more specific and therefore more, rather than 
less, likely to be a case of impossibility. No doubt there were females 
capable of being robbed in Bow but the incitement was much more 
specific than this—it was to rob a woman carrying wages,”! which is a 
completely different proposition. Indeed a differently constituted Court 
of Appeal had, at an earlier date, quashed Bonham’s conviction for 
conspiracy °? on the grounds that the offenge conspired at was impos- 
sible.23 Fitzmaurice’s conviction could only consistently stand with that 
decision if his incitefnent was in more general terms than the later 
more specific agreement of the conspirators, of which there is no 
indication. 

The difficulties in which the Court of Appeal entwined itself in 
trying to explain McDonough and in trying to apply the common law 
impossibility rule to the facts of the case before it are yet further 
testimony to the unsatisfactory and unworkable nature of the rule 
itself.24 Fortunately, despite the decision in Fitzmaurice, there may yet 
be a means of avoiding in most cases the effects of an impossibility rule 
on incitement; a means which makes positive use of the fact that the 
decision in Fitzmaurice is out of line with the new law for statutory 
conspiracy and attempt. To take a clear example of impossibility: 
suppose that D incites A to steal a secret formula, for cheaply converting 
water into petrol, which both believe to be in X’s drawer. In fact X’s 
drawer is empty and no such secret formula exists at all. A can clearly 
be guilty of attempt under the Criminal Attempts Act, despite the 
impossibility, provided he does an act “ more than merely preparatory.” 
Although Fitzmaurice decides there can be no liability for incitement 
to steal on these facts, there seems to be no reason in principle why D 
should not be liable for inciting A to attempt to steal, whether or not 
A in fact goes beyond mere preparation. The offence of attempt to 
steal is clearly not impossible, as is demonstrated by the fact that A 
may be liable for it; so D may be liable for inciting that offence. The 
only limitation on this principle would be that what it is proposed A 
should do must indeed amount to an attempt, so that it would not 
cover the unusual type of case where D incites A to do something reck- 
lessly rather than intentionally since A would then not have sufficient 
mens rea for the attempt as opposed to the completed crime.” Against 


21 Fitzmaurice had described the proposed robbery to Bonham as a “ wages snatch.” 
The fact that the indictment was not as specific as this is irrelevant. The essential point in 
D.P.P. v. Nock was, as Lord Scarman put it in a passage approved by the Court of Appeal 
in Fitzmaurice, “ that the agreement as proved was narrower in scope than the conspiracy 
charged” ([1978] A.C. 979, 995). In Neill J.’s own words “The crucial question is to 
establish on the evidence the course of conduct which the alleged inciter wag encouraging”’: 
[1983] 2 W.L.R. at 233. , 

22 An extract from O’Connor L.J.’s judgment is quoted at [1983]2 W.L.R. at 228-229. 

23 The Criminal Attempts Act 1981 was not applicable because the facts occurred in 
1978. 

24 See H. L. A. Hart, “ The House of Lords on Attempting the Impossible,” in Crime, 
Proof and Punishment (Tapper, ed.) (1981), p. 1. 

25 Although this limitation may not be applicable where the recklessness is as to a 
circumstance: cf. R. v. Pigg and commentary thereon [1982] Crim.L.R. 446. Also, Williams, 
“The Problem of Reckless Attempts ” [1983] Crim.L.R. 365. 


Nov. 1983] NOTES OF CASES 781 


this it has been said that “‘. . . there would be no point in changing 
an incitement to attempt, since a person who incites another to attempt 
a crime necessarily incites him to commit it.” 7° However, this view 
was expressed at a time when it was understood that impossibility was 
no defence to incitement but was a potential defence to a charge of 
attempt. Now that the positions have been reversed, there is a great 
deal of point in alleging igcitement to attempt. Indeed in Ransford *’ 
a triply inchoate indictment for attempt to incite to attempt to commit 
buggery was approved and in Brown ?! the defendants were convicted 
on a count of inciting to attempt to administer a noxious thing contrary 
to O.A.P.A. 1861, section 58, although in the latter case Darling J. 
consistently spoke of attempt to procure abortion % (the full offence 
under section 58) rather than of attempt to administer a noxious thing 
(a genuine common law attempt to commit a section 58 offence). 

Again, it may be pointed out that Schedules 2 and 3 to the Criminal 
Law Act 1977 were apparently drafted on the assumption * that there is 
no offence of incitement to attempt, but the Act does not specifically 
abolish incitement to attempt (whereas section 5(7) did precisely that in 
relation to the analogous offence of incitement to conspire) and the 
exclusion of incitement to attempt from Schedules 2 and 3 can again be 
explained on the basis that, under the law as understood at the time, there 
was no real need for such a charge. In fact the charge of incitement to 
attempt is the mechanism specifically chosen by the A.L.I. Model 
Penal Code to deal with impossibility in relation to incitement.*! Only 
section 5.01, dealing with attempt, has a specific impossibility provision 
defining attempt by reference to the circumstances as the actor believes 
them to be, but section 5.02 provides that “ A person is guilty of 
solicitation to commit a crime if with the purpose of promoting or 
facilitating its.commission he commands, encourages or requests 
another person to engage in specific conduct which would constitute 
such crime or an attempt to commit such crime....” 32 





26 Glanville Williams, Text Book of Criminal Law (1978), p. 338, n. 1; but see Smith & 
Hogan, Criminal Law (Sth ed.), p. 224, for recognition that the existence of incitement to 
attempt is a theoretical possibility. 

27 (1874) 13 Cox C.C. 9. 

28 (1899) 63 J.P. 790. 

29 Professor Glanville Williams cites this as example of incitement to commit a 
statutory attempt (Criminal Law, The General Part (2nd ed.), p. 610) which he regards as a 
proper charge, as opposed to incitement to commit a common law attempt. Following the 
Criminal Attempts Act 1981, s. 6, a// attempts are now statutory although the real point is 
surely not that ghey are statutory but that impossibility is no defence just as it was no 
defence to attempt in Brown. 

30 As Professor Smith concedes in discussing the similar problem of incitement to aid 
and abet in his essay on *“ Secondary Participation and Inchoate Offences,” in Crime 
Proof and Punishment, at p. 31, the assumption may be wrong. 

31 That this is the intended effect is confirmed by Weschler, Jones and Korn, “ The 
Treatment of Inchoate Crimes in the Model Penal Code ” (1961) 61 Col. L.R. 571, 626 
citing Brown (supra) in support. 

32 The Final Report of the National Commission on Reform of Federal Criminal Law 
(1971) appears to adopt the same strategy in s. 1003 “to persuade another person to 
commit a particular felony ’’—attempt is a felony and under s. 1001 impossibility is no 
defence to attempt. Cf. the Working Papers, Vol. 1 at p. 375. 


782 THE MODERN LAW REVIEW [Vol. 46 


It is to be hoped that the charge of incitement to attempt can be 
used in this country to prevent Fitzmaurice from presenting too glaring 
an anomaly until such time °° as incitement can be put on a statutory 
basis alongside conspiracy and attempt.. 


R. D. TAYLOR” 


e “ SELLING CHARITY ” 


THE provision by a non-profit making body of accommodation specially 
designed to meet the needs of elderly people is a charitable activity, 
even where the accommodation is provided on long leaseholds at full 
cost.!? So held Gibson J. in Joseph Rowntree Memorial Trust Housing 
Association v. Attorney-General,” a case brought by the Trust to test the 
charitable status of their leasehold schemes for the elderly.? Gibson J. 
took the view on the evidence that the sale of long leases of accom- 
modation specifically adapted to the physical or psychological require- 
ments of the elderly filled a real need not met by the state or private 
enterprise. He was particularly concerned with the needs of elderly 
owner-occupiers, a group which do not qualify, or else have low 
priority, for the special housing for the elderly provided by local 
authorities. It was not enough to benefit persons who happened to be 
aged, but where there was a need attributable to their aged condition, 
then relief of that need was a charitable purpose.?® 

This judgment marks a further retreat from the principle stated by 
Lindley L.J. in Re Macduff *: “J am quite aware that a trust may be 
charitable, and yet not confined to the poor; but I doubt very much 
whether a trust would be declared charitable which excluded the poor.” 
It is important to realise the regressive implications of leasehold 
schemes. They provide an opportunity for elderly people to maintain 
a large capital sum, secured against property, for transfer at death to 
their relatives. Some of the elderly live in very reduced circumstances 
in order to be able to make such bequests, avoiding the temptation to 





33 The Law Commission had intended to deal with incitement in their planned report 
on Complicity (See Law Com. (No. 102), para. 1.6). However, they have now formally 
set aside work on that topic (see Law Com. (No. 113) 16th Annual Report, para. 2.32), 
preferring to leave it to the S.P.T.L. project on codification, with the unfortunate result 
that incitement will continue to be governed by the common law, including Fitzmaurice, 
for rather longer than might otherwise have been the case. 

* Senior Lecturer in Law, Preston Polytechnic. 

1 This proposition is implicit in Gibson J.’s approval of the schemes in Joseph Rowntree 
Trust v. Att.-Gen., note 2, below. 

2 [1983] 2 W.L.R. 284. a 

3 Although Gibson J. referred to the special needs of the elderly, the needs which these 
schemes are designed to meet are shared by many others in the community: loneliness, 
mild disabilities, and the desire to invest capital in small properties which are easily 
maintained and conveniently located. There is no reason in principle why younger persons 
with milder or greater disabilities should not benefit from similar schemes under the 
heading “‘ relief of the disabled.” Non-profit making bodies prepared to administer such 
schemes would benefit from charitable tax status. 

4 [1896] 2 Ch. 451, 464. See also Jones v. Williams (1767) Amb. 651; 27 E.R. 422; and 
Taylor v. Taylor (1919) 10 C.L.R. 218. 
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exchange their capital for an annuity. Whilst such desires may be 
admirable, especially when they involve considerable self-sacrifice on 
the part of the elderly person concerned, they are not something in 
which the poor can expect to indulge. The passing of property in this 
manner can also be expected to maintain inequalities of wealth across 
generations. Gibson J. was even prepared to accept that the elderly 
who participate in these schemes might make capital profits, and thereby, 
during their involvement in the scheme, increase their relative advantage 
over the poor.® ° : 

In Re Resch 7 the Privy Council considered the requirement that the 
poor must participate in charitable benefits in the context of medical 
services sold at prices which excluded the poor. The judgment was given. 
by Lord Wilberforce, who believed that the test was essentially one of 
public benefit and that indirect as well as direct benefit had to be taken 
into account. He found the necessary element of public benefit in the 
fact that not all the poor were excluded (some poor would have 
insurance, not be sick for too long, or gain exemption) and in the 
relief to, and improvement of, public services resulting from the 
presence of the private hospital.’ 

Gibson J. appears to have taken a similar approach in accepting 
the Charity Commissioners’ view that: 


“ If elderly people by being helped to obtain suitable accommoda- 
tion with an element of community or shared services or protection 
through the services of a warden can defer the time when they may 
fall on to state services or need a greater degree of shelter, such 
as a hospital or a geriatric ward, then this is in the long term to 
the benefit of the community as well as to the benefit of the 
individuals concerned.” ° 


The poor benefit from the release of public facilities, or the public 
money saved, when services are sold to those who can afford them. 
In one sense this judgment goes beyond Re Resch. There the savings 





5 The opportunities for such decapitalisation are limited. Hambro Provident Assurance 
Limited, which claims to be the leading company in this area, offers annuities to single 
persons over 70 (Married couples over 76) on the security of homes in good condition 
valued at least at £15,000. The Housing Homeless Persons Act 1977 may also inhibit 
some elderly persons from selling their homes and disposing of the capital, since they 
might be denied local authority housing thereafter on the basis that they are “‘ intentionally 
homeless ” under s.17. Note in this respect para. 2.15 of the Code of Guidance: “A 
person who chooses to sell his home, .. . would in most cases be regarded as having 
become homeless intentionally.” 

8 Supra, note 2 at 297. 

7 [1969] A.C. 514 (P.C.). 

8 Ibid. at 54a. 

9 Supra, note 2 at 288, emphasis added. The Commissioners, have altered the position 
since 1967 when they interpreted Re Resch as authorising the provision of retirement 
homes which charged fees in excess of what the poor could afford. They made no reference 
then to a possible element of public benefit resulting from savings to public services. 
Instead, they relied on the assertion that the poor would not in fact be excluded from such 
schemes, ‘“‘ since most of them are able to obtain financial help in appropriate circum- 
stances from other sources such as professional or trade benevolent funds, local or 
national charities, or local welfare authorities which will enable them to pay full fees.” 
Report of the Charity Commissioners for England and Wales, 1967, para. 25. 
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to the public justified the provision of private services to the better off. 
Here it is not only a service, housing, which is being provided. The 
form of housing, long leasehold, has the additional quality of being an 
investment.?° It is as if the patients in Re Resch were invited to enter 
into equity sharing schemes with the hospital. Gibson J. would presum- 
ably find this acceptable provided that no profit was made at the 
hospital’s expense. 

Lord Wilberforce’s suggestion that ie poor benefited indirectly 
from the services pro¥ided by a private hospital was based on contro- 
versial political and empirical assumptions. It is not clear that the 
creation of a two-tier system of medical care, will result in a net addition 
to medical resources rather than simply divert resources from the public 
to the private sector.12 In the present context the likelihood of a net 
addition of resources seems more likely, since the supply of housing 
for the elderly is more elastic than the supply of qualified medical staff. 
However, the poor will not benefit from the introduction of private 
facilities if this leads to a reduction in the level of public services. Lord 
Wilberforce apparently assumed that public services would be main- 
tained at pre-existing levels, but unless this is guaranteed there is no 
assurance that benefits accruing to the better off in the private sector 
will trickle down to the poor in the public sector. In the absence of such 
a guarantee, a surer way of benefiting the poor is to insist that they 
participate directly in the benefits provided, as required by the Macduff 
principle. 

It is not in the public interest that large numbers of elderly owner- 
occupiers occupy homes which are difficult to maintain, inconveniently 
located and likely to aggravate problems of physical disability, low 
income or isolation; but this does not mean that an attempt to solve 
this problem by the sale of housing to the elderly constitutes a charitable 
activity (although it may be philanthropic, since philanthrophy, unlike 
charity, does not require the poor to benefit).1% With the notable 
exception of public schools,*4 classification of an activity as charitable 
has, until recently, required that the benefits provided do not have a 
regressive effect on the distribution of wealth and income. Lord 
Wilberforce’s reasoning 15 allows charities to play a regressive role in 
selling benefits to those who can afford them. This goes some way 
towards solving the problem of how charity is to co-exist with public 


10 Earlier schemes whereby the participants received loan stock instead of a share in 
the equity of the property proved an unpopular investment since property was considered 
to provide better protection against inflation. Supra, note 2 at 289. 

Supra, note 2 at 297. 

12 See Hackney, “ The Politics of Chancery ” (1981), Current Legal®Problems 113, 
121 and 122. 

13 A distinction discussed at length in Re Macduff, supra, note 4 at 469 and 471. 

14 In 1951 it was argued that a school which charged full fees could not be a charity. 
Danckwerts J. described this as “A rather startling proposition which was several centuries 
out of date.” Abbey, Malvern Wells Ltd. v. Ministry of Local Government and Planning 
11951] Ch. 728, 734 and 737. See Hackney, supra, note 12 at 120. Counsel may have 
misstated his case: even if public schools used endowment income to subsidise fees their 
charges are still likely to exclude the poor. 

5 Supra, note 8. 
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services in a welfare state, but it is not a solution which can be regarded 
as politically neutral. As such it is a pity that this decision, the first in 
England and Wales which makes reference to Re Resch, implicitly 
accepts the most controversial aspect of Lord Wilberforce’s judgment 
without discussing its underlying assumptions. 

The judgment also haseimplications for the relationship between 
charity and the private sector. Gibson J. examined not only the need 
of the aged for community housing but ‘also thé need for charities to 
supply such housing and accepted evidence that provision by private 
firms was inadequate.'® It seems reasonable to suppose that he would 
not have allowed the charities to sell housing to the elderly if private 
supply was deemed sufficient. This seems contrary to existing authority 
which allows charities to’ duplicate services provided through the 
market.’ Yet if charities are to supply expensive capital assets to large 
sections of the public at prices which reflect their favoured tax status, 
they can expect to be excluded from competing with private enterprise. 


RICHARD NOBLES* 


A PARTICULAR RISK OF VIOLENCE 


THERE is a need for employers to have an authoritative statement of the 
nature and extent of the employer’s duty to protect his employees from 
personal injury resulting from violent attacks made upon them during 
the course of their employment. West Bromwich Building Society Ltd. v. 
Townsend * appeared to afford the opportunity for such guidance, but, 
in the event, so many matters were reviewed as to detract from its 
authority upon this issue. 

The appellant Building Society had had an improvement notice 
served upon it by the respondent inspector while purporting to exercise 
powers conferred upon him under section 21 of the Health and Safety 
at Work Act 1974. The notice alleged that the Society was in breach of 
the general duty imposed upon it by section 2(1) of the Act, which 
requires “‘ every employer to ensure, so far as is reasonably practicable, 
the health, safety and welfare at work of all his employees.” The notice 
required the Society to erect bandit screens at the branch to which the 
notice related, in order to separate the part of the premises where 
employees worked from the public area. On the Society’s appeal under 
section 24(2)of the Act to an industrial tribunal against the notice the 
tribunal found that the risk to employees from robberies was more 
than minimal and that the measures required by the notice were both 
physically and financially within the society’s capability: the tribunal 
therefore upheld the notice. 


16 Supra, note 2 at 288. 

17 Incorporated Council of Law Reporting for England and Wales v. Attorney-General 
[1972] Ch. 273; [1972] 3 All E.R. 1029. 

* Lecturer in Law, London School of Economics and Political Science. 

1 [1983] I.C.R. 257. 
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On the Society’s further appeal, the case came before the Queen’s 
Bench Division where McNeill J. delivered a wide-ranging judgment in 
which the following issues were considered: the relationship between 
the general duty in section 2(1) of the Act and the more detailed 
provisions of section 2(2); the criteria by which the assessment of 
whether the employer is meeting the requirements of section 2(1) 
should be evaluated; whether a requirement to provide bandit screens 
relates to premises or systems of work; whether an improvement 
notice may require an employer to bring a building to a higher standard 
than that required by relevant building regulations and whether the 
improvement notice procedure is appropriate for determining the 
standards applicable to an industry. 

His Lordship began by noting that the general purposes of the 
Health and Safety at Work Act contained in section 1(1) included 
securing the health, safety and welfare of persons at work and that 
sections 1(2) and 15 both created extensive powers for making regula- 
tions for the general purposes of the Act, although no regulations 
referable to the matters raised in the appeal had been made. He further 
noted that the improvement notice under review had alleged a breach 
of the employer’s general duty under section 2(1) and proceeded to 
recite the detailed provisions of section 2(2). He then ventured that 
“ The purpose of section 2(1) is not immediately obvious.” He felt 
that where the failure to discharge a duty under section 2 was charged 
in criminal proceedings, and that duty was one set out in section 2(2), 
the indictment should be drawn so as to specify the paragraph of 
section 2(2) which imposed the duty. He found difficulty in envisaging 
a factual situation in which a charge would have to be laid under 
section 2(1) because it arose out of a breach of duty other than one 
arising under section 2(2)(a) to (e), though he did concede that section 
2(1) might be regarded as a “ parliamentary ‘ safety net’ ”?” designed 
for such situations. 

Considering sections 2] and 23 of the Act, he found that an inspector 
was entitled to serve an improvement notice upon a person when he 
was of the opinion that that person was contravening ‘“‘ one or more 
of the relevant statutory provisions.” Such a notice was required to state 
that the inspector was of that opinion, specify the provision(s) as to 
which he was of that opinion and require that person to remedy the 
contravention(s). Such a notice might include directions as to the 
measures to be taken to remedy any contravention to which it related. 
However, where a notice related to a contravention in connection with a 
building, the notice might not direct any measures to be taken to remedy 
the contravention which were more onerous than those necessary to 
secure conformity with the requirements of any building regulation for 
the time being in force in relation to that building. 

The Act does not prescribe the form in which the notice must be 
couched. However his Lordship considered that the notice which had 


2 See R. v. Swan Hunter Shipbuilders Ltd. [1981] LC.R. 831. 
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been served was defective in that it merely alleged a contravention. of 
section 2(1) at the Society’s premises at 34-36, Lichfield Street, Wolver- 
hampton, without further particularisation as to the alleged breach. 
He did not consider that this defect was obviated by the inspector’s 
navne stated as the reason for his opinion: 

. that staff engaged i in the handling of money and in general 
office duties in the premises are not protected as far as is reasonably 
practicable from the risk of attack os personal injury from persons 
eee the area of the premises normally open to the general 
public... 


Nor was the defect remedied by a schedule (referred to in the notice 
itself) specifying the work, namely the installation of bandit-screens, 
which, in the opinion of the inspector, ought to be carried out. 

The tribunal had accepted that the improvement notice was served as 
“a test case for all building societies ” but his Lordship considered that 
an improvement notice servéd upon a particular employer was not a 
proper tool for a test case and he believed that the use of the notice 
in this way had caused the tribunal to adopt an incorrect approach to 
the case before it. In his Lordship’s opinion the proper way to deal 
with problems of wide significance was for the Health and Safety 
Commission to issue regulations and codes of practice after consultation 
with the industry concerned. The consequences of the tribunal’s 
approach was that the evidence presented to the tribunal had little 
regard to the particular conditions at the Lichfield Street office, beyond 
accepting that it would cost the Society between £4,000 and £5,000 to 
install bandit-screens there. The emphasis had been upon national 
statistics relating to the incidence of armed robberies at building society 
offices and the general value of bandit-screens in countering this 
danger. The tribunal had thus been led to equate the duty to do what 
was reasonably practicable with what was physically and financially 
possible, whereas the proper approach was that propounded by 
Asquith L.J. in Edwards v. National Coal Board, that is, a computation 
“... In which the quantum of risk is placed in one scale and the 
sacrifice involved in the measures necessary for averting the risk 
(whether in money, time or trouble) is placed in the other.” 3 

In his Lordship’s view if the tribunal had adopted this test it would 
have given more weight to the Society’s evidence, which had shown that, 
although they were conscientious employers who continually reviewed 
how best to protect their staff, they were not convinced of the value of 
screens in relation to the particular risk under consideration. 

His Lordship referred to compensation cases relating to safety of 
premises ź but he did not specify whether the present appeal related to 
premises or to systems of work. He did note, however, that decided 
cases accepted that it was part of the employer’s common law duty to 
protect his employees from violent thieves,® albeit there was no reported 


3 [1949] 1 K.B. 704, 712; see also Marshall v. Gotham Co. Ltd. [1954] A.C. 360. 
4 e.g. Latimer v. A.E.C. Ltd. [1953] A.C. 643. 
5 See Charlton v. Forrest Printing Ink Co. Ltd. [1980] IL.R.L.R. 331. 
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case in which a plaintiff had been successful in a claim based upon such 
an allegation of negligence. He confirmed that in so far as an improve- 
ment notice related to premises it could not impose standards above 
those laid down in building regulations. 

His Lordship allowed the appeal. It is helpful that he stated that he 
did so on two bases, first that the tribunal ought not to have dealt with 
the matter as a test case and secondly that it had failed to apply the 
appropriate criteria to determine what it was reasonably practicable 
for the employer to do. 

It is to be regretted that the tribunal allowed the case to be treated so 
overtly as a test case as to warrant criticism of its findings in relation 
to the particular premises, since in practice any such case will attract 
the attention of the industry concerned. The discrediting of the test 
case approach. to the identification of standards of general application, 
which must follow from McNeill J.’s judgment, cannot but reduce the 
pressure which employers will in future feel to review work practices in 
the wake of decisions relating to the performance of a particular 
employer. It cannot be guaranteed that any such relaxation of vigilance 
will be confined to the narrow category of review of improvement notices 
by industrial tribunals. Moreover, while his Lordship purported to 
endorse earlier interpretations of employers’ liability, his application of 
the cost-benefit formula was not necessarily in accordance with earlier 
decisions, which have evaluated the risk and the preventative measures 
needed without particular regard either to the employer’s assessment of 
the risk ® or whether the introduction of the preventative measures 
would cause financial hardship to the employer.’ Finally, when his 
Lordship was expressing reservations about whether a general duty 
under the Health and Safety at Work Act may support a prosecution, 
he failed to record that the recent Swan Hunter case è included convic- 
tions for breach of section 3(1) of the Act. 


BRENDA BARRETI* 


ee 


8 Compare Stokes v. G.K.N. Ltd. [1968] 1 W.L.R. 1776. 

4 T. C. Harrison (Newcastle Under Lyme) Ltd. v. Ramsey [1976] I.R.L.R. 135. 
Supra. 

* Reader in Law, Middlesex Polytechnic. 


REVIEWS 
THE JUSTICE OF ECONOMICS? 


THE ECoNomIcs oF JUsTICE. By RICHARD Posner. [Cambridge, Mass. 
and London: Harvard University Press. 1981. xiii and 415 pp. 
£17-50.] 


ECONOMIC analysis of the law as an academic discipline has grown very 
rapidly in the United States over the past 10 or 15 years, and is making its 
mark there on legal argument and judgment (a trend that will not be reversed 
by Professor Posner’s recent appointment as a Judge on the United States 
Court of Appeals). In Britain, though the academic discipline has gained a 
reasonably secure foothold, it has not attracted the same general interest 
among economists and lawyers as in the United States, and has certainly 
not had the same impact on practical matters of law. 

A reviewer of Professor Posner’s latest book for a British legal audience 
therefore faces some difficulty. In part, this is because the book is a collection 
of essays which do not in themselves have the degree of coherence that 
Professor Posner might wish to claim for them: to a considerable extent, they 
rely upon a working acquaintance with previous thinking in this area. This 
is a better assumption for American readers than for British, and those 
wanting to develop such an acquaintance would do better to read Professor 
Posner’s earlier book, Economic Analysis of Law, before this one. But a 
reviewer who is also an economist, and no doubt equipped with some pro- 
fessional proselytising zeal, has the additional difficulty of avoiding the 
inference that criticism of the specifics of Professor Posner’s arguments may 
be construed as general criticism of the application of economic reasoning 
to the structure of the law. Such an inference would be quite inappropriate. 
That economic analysis offers sharp tools for the appraisal of the law is 
taken for granted here. 


Posner’s Economic Efficiency Hypothesis 


The study of law and economics has organised itself around a proposition 
with which Posner, more than anyone else, is associated. This is that the 
common law is, or was, developing towards a set of economically efficient 
rules, or, as Posner himself would put it, towards a set of rules that maximises 
the aggregate wealth of the community applying them. In addition, however, 
and especially in this book, Posner argues that the law, and public policy in 
general, ought to be developed in the direction of economically efficient rules. 

Economic efficiency is a widely misunderstood term. It emphatically does 
not mean having the largest possible gross national product or the most 
up-to-date factories (technical efficiency is consistent with economic efficiency 
but neither implies the other), As economists use the term, an economically 
efficient state is one in which no one can be made better-off (as ke assesses 
his position) without someone else being made worse-off (as he assesses his 
position). Conversely, if a state is economically inefficient, some change of 
law or policy can in principle make everyone better-off. 

In considerable part because of the subjectivity of “ better-off,” markets 
figure prominently in economists’ discussion of what actual policies or laws 





1 Richard A. Posner, Economic Analysis of Law (2nd ed., Boston: Little-Brown, 1977). 
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will be economically efficient. Posner is at that end of the spectrum of opinion 
that maintains an extensive right of consenting adults to commit capitalistic 
acts without interference from the state: he believes that individuals should be 
able to exchange established private property rights without coercive regula- 
tion of the form of the contract. In terms of law, he advocates the use of a 
“ hypothetical market ” approach, so that, for example, the central question 
in a civil dispute is “ What would the parties have rationally agreed, ex ante, 

had they contemplated the occurrence of this set of circumstances ? ” 

Economic efficiency as a guide to appropriate law or public policy, how- 
ever, carries the problem that a movement to economic efficiency will 
typically not of itself make everyone better-off. Usually, such a policy will 
make some people better-off and some worse-off, Gainers would be able to 
compensate losers and still themselves be better-off. But this will not happen 
as an automatic consequence of a policy promoting economic efficiency: it 
requires a separate policy of redistributing gains and losses. Many con- 
temporary economists hesitate to recommend economically efficient policies 
without some assurance that the income distributional consequences will 
not be, in their view, adverse. 

Professor Posner’s normative economics is distinguished by his rejection of 
such caution. He advocates the adoption of economically efficient policies 
regardless of their consequences for the distribution of income. This is the 
policy that he refers to as social wealth maximisation. 

To illustrate the issue, suppose that there are 100 accidents of a particular 
type each year, costing the injured person £1,000 on average. Suppose also 
that this number could be reduced to 60 per annum as a result of an aggregate 
expenditure of £15,000 p.a. on precautions by potential tort-feasors. This 
is clearly an economically inefficient state: a set of laws or rules that caused 
potential injurors to spend the £15,000 would save potential victims £40,000 
p.a. In principle, potential victims could compensate potential injurors for 
their additional expenditure on precautions and still be better-off. In practice, 
however, this may be difficult or impossible to achieve. But if it is not achieved, 
the effect of an economically efficient law will be to leave potential victims 
£40,000 p.a. better-off, but potential injurors £15,000 p.a. worse-off. 

The conventional economist would hesitate to say that the move to 
economically efficient policies, with its associated redistribution of income, 
was “good,” or that the state thereby created was “better” than the 
preceding one. Professor Posner has no such hesitation. He argues that the 
economically efficient policy or law ought to be adopted, and he also claims 
that the development of the common law has been based upon such an 
adoption—albeit implicitly—by common law judges. 

The example above, of course, is extremely simple. Much of the thrust of 
scholarship in the economic analysis of law is to extend this form of reasoning 
to those more complex situations with which the law must necessarily deal 
and into areas other than tort law. Posner’s Economic Analysis of Law was 
an early contribution to this process, and under his editorship the Journal of 
Legal Studies has been a central focus of scholarship in the area. Lawyers 
unacquainted with this literature are likely to be surprised by the extent to 
which common law doctrine can be defended in terms of economic efficiency. 
Certainly many economists are surprised by the economic sophistication of 
much common law. Posner’s work in pointing out and elaborating this 
connection—which, as he notes (pp. 113-15), might have a number of 
explanations but does not as yet have any well-researched one—is a major 
contribution. 
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Yet for all that, his economic efficiency proposition could be viewed as a 
brilliant academic ploy. It was always open to the economist (or the lawyer 
turned economist) to argue that the law ought to strive for economic efficiency. 
To suggest that the common law is striving for economic efficiency—even 
though it is not well explained why it might be so striving—is to push the 
problem of persuading others to accept economic value judgments from 
centre stage into an ostensibly subsidiary role. The economist now appears, 
not as an antagonist to legaf tradition, but as its interpreter. He is equipped 
moreover, with the skills necessary to separate the remaining chaff from the 
body of wheat. 

Nevertheless, while the economic efficiency hypothesis may solve one 
problem of advocacy, it raises others. One lies in the question of how the 
hypothesis might be empirically tested. Scholars working in the area have 
devoted much of their time to demonstrations that particular doctrines and 
decisions are consistent with economic efficiency, and, as noted, have 
succeeded over a remarkable range of them. But the dominant view of 
scientific method holds that the essence of a scientific theory lies in its 
potential for refutation. Granting, therefore, that a considerable fraction of 
the common law is consistent with economic efficiency, it is necessary to 
ask how the proponents of the hypothesis treat those bits of the law that are 
inconsistent with economic efficiency. 

Broadly speaking, they seem to have two alternatives. The first is to declare 
that all such instances are cases in which the judicial process didn’t get its 
economics right, or hasn’t yet done so. This raises the difficulty that the 
theory becomes untestable—the proposition that the law aims for economic 
efficiency but sometimes makes mistakes offers small opportunity for refuta- 
tion. The other is to posit that another set of values, not always inconsistent 
with economic efficiency but over-riding it in some instances, has affected 
the structure of the law. To give a satisfactory account of the law, this set of 
values then would have to be defined, and this carries with it the very obvious 
danger—from the point of view of efficiency theorists—of a substantial 
blurring in their interpretation. 

A second problem raised by the economic efficiency hypothesis is that there 
is no logical connection between beliefs about what the underlying principles 
of the law are or have been and beliefs about what they ought to be. The 
economic efficiency hypothesis is oddly based. If it uses the apparatus of 
economic theory to obtain its results, it uses the traditions of legal scholarship 
to obtain its normative force. 

It is, I think, fair to conjecture on the basis of their writing that most of 
those who believe that the law has been aiming for economic efficiency also 
believe that it ought to be so aimed. At the very least, the economic efficiency 
hypothesis has provided them with a research programme that has required 
detailed examination of the law as it stands and of the dilemmas that it has 
faced: a very much more useful activity than in vacuo advocacy that it should 
be something else. Posner’s latest book, however, is focused much more on 
the ought aspect of the economic efficiency proposition than its is-aspect. 


Justice and Wealth-maximisation 

The three essays in the first section of the book are organised around two 
central propositions. The first of these is that an economic approach to law 
need not be based on utilitarianism and so escapes the criticisms of that 
ethical theory that have, in the words of Professor Hart, put it “ currently on 
the defensive ” in American legal theory. The second is that espousal of the 
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aim of “ wealth maximisation ”—the adoption of rules and laws that will 
maximise the aggregate wealth of the members of society, without regard 
to its distribution among them—is compatible with, and indeed leads to, 
outcomes which accord with “ moral intuition.” 

The section opens with “ Blackstone and Bentham,” a defence of the 
author of the Commentaries on the Laws of England against the attack by 
Bentham (who attended Blackstone’s lectures as a 16-year-old student) in 
his Fragment on Government, and a very powerful counter-attack by Posner 
against Bentham and hjs version of utilitarianism. I found this essay enter- 
taining, enlightening, and persuasive. Nevertheless, the philosophical issues 
are more sharply joined in the following essay, in which Posner’s objections 
to utilitarianism are spelled out. The difficulties he stresses are, first, the 
uncertain domain of the theory—whose happiness is to be maximised? Are 
animals to be included ? Foreigners ? Those not yet born? And to complicate 
matters further, he notes that the actual maximand—total happiness or 
average happiness—is uncertain. Secondly, he focuses upon what he calls the 
sponginess of utilitarian theory, which stems from the unmeasurability of 
what is to be maximised. “* Utilitarianism thus seems to base rights of great 
importance on no firmer ground than an empirical hunch that they promote 
‘happiness ’”’ (p. 56). Moreover, “‘ . . . if the impracticability of the felicific 
calculus is taken to justify the utilitarian’s use of guesswork, the possibilities 
for plausible public intervention in private activities are unlimited ” (p. 56). 
Third is the problem of moral monstrousness—that a utilitarian analysis 
can be made to yield outcomes which are offensive to conventional notions 
of morality: ‘‘ Were there a group of people at once so few relative to the rest 
of the society, so miserable, and so hated that their extermination would 
increase the total happiness of society, the consistent utilitarian would find it 
hard to denounce their extermination, although he would be entitled to note 
the anxiety costs that might be imposed on people who feared that they might 
be exterminated next ” (p. 58). These are real and perhaps crippling difficulties 
for utilitarian ethics, but they are not novel. Posner’s proposal that social 
wealth maximisation should form the- basis of social policy and law is more 
unusual, at least in terms of contemporary economics. 

Posner remarks (p. 101) “‘ I was first stimulated to investigate the ethical 
foundations of wealth maximisation by the suggestion that it was too un- 
appealing a value to ascribe to common law judges.” There is an obvious 
basis for such a suggestion: “ wealth maximisation ” or “ economic efficiency” 
have a cold and unfamiliar ring to them for most lawyers. That should not 
obscure the fact that essentially the same notion can be arrived at in a number 
of ways, clothed in warmer words. For example, application of the precept 
that a man should take the same precautions against accident when strangers 
are at risk as if he and his family were subject to the same risk would produce 
a reasonable approximation of economically efficient rules for tort. 

Posner makes a good case for wealth maximisation as the basis of a 
satisfactory ethical system; but the task may be easier than ig immediately 
apparent. After all, a man taking the position that everyone should be 
better-off rather than worse-off has a strong argument. That would be the 
effect of advocating abandonment of economically inefficient policies in 
favour of efficient ones, together with a policy of holding the distribution of 
income constant. As remarked earlier, all that separates Professor Posner 
from this position is that in his schema, the distribution of income is deter- 
mined by the demands of economic efficiency rather than by the status quo 
or by some external ethical criterion. 
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The distribution of income enters the argument at two distinct points. At 
one point of entry, it is an ethical value—a ‘‘ commitment to a more equal 
distribution of income ” in one conventional formulation—which leads some 
economists to accept economically inefficient policies which appear to 
redistribute income from rich to poor. J shall return to this issue, for the 
second point of entry is more important in the present context. It raises 
the question of whether it is possible that wealth maximisation should be the 
sole objective of policy or låw, as Posner recommends. The basic problem is 
whether a commitment to wealth maximisatjon implies a unique set of policies 
or laws. If it does not, then some criterion other than wealth maximisation is 
required to choose between the available sets. 

When the allocation of property rights is itself at issue, however, as is often 
the case at law and which is essentially a matter of income distribution, it is 
not evident that a unique wealth maximising solution exists. If an enforceable 
property right is unowned, for example, economic efficiency requires that it 
should be allocated to someone; but in at least one standard formulation, 
which abstracts from the transaction costs surrounding the property right, 
it does not matter who that someone is.” How then would the choice be made 
in a system dedicated only to wealth maximisation ? 

Posner’s answer to this is that transaction costs are not zero. “If trans- 
action costs are positive . . . the wealth maximisation principle requires the 
initial vesting of rights in those who are likely to value them most, so as to 
minimise transaction costs ’’ (p. 71). But do we in fact know who will value 
them most or whether allocation to those same people would minimise 
transaction costs? In a slightly different context, Posner notes his belief that 
‘* .. in many cases a court can make a reasonably accurate guess as to the 
allocation of resources that would maximise wealth ” (p. 62); but no doubt a 
utilitarian would say the same of utility. To base the argument on transaction 
costs—although I do not see where else it could be based—is to admit some of 
the sponginess and empirical hunch that Posner complains of in utilitarianism. 

I suspect that Posner would respond to this with the comment that if we 
are uncertain about who will value a right more highly, or which owner will 
minimise transaction costs, it is unlikely to matter very much who gets it: 
the costs of errors are unlikely to be major. Conceivably this is correct. In 
any event, a much greater source of dissatisfaction for many readers will be 
Posner’s rejection of any ethical norm for the distribution of income, other 
than that implicit in wealth maximisation itself. 

Sometimes, indeed, Posner seems to court such dissatisfaction. For example, 
consider the following passage: 


“ Another implication of the wealth-maximisation approach, however, 
is that people who lack sufficient earning power to support even a 
minimum decent standard of living are entitled to no say in the allocation 
of resources unless they are part of the utility function of someone who 
has wealth. This conclusion may seem to weight too heavily the indi- 
vidual’s particular endowment of capacities. If he happens to be born 
feeble-minded and his net social product is negative, he would have no 
right to the means of support even though there was nothing blame- 
worthy in his inability to support himself. This result grates on modern 
sensibilities, yet I see no escape from it that is consistent with any of the 
major ethical systems ” (p. 76). 


2 R. H. Coase, “ The Problem of Social Cost ” (1960), Journal of Law and Economics, 
1-44. 
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Note that what is denied here is the idiot’s right to a say in the allocation 
of resources. A few pages later, Posner concedes that 


** ,..1n so far as people are altruistic and hence willing to transfer some 
of their income to those worse off than they, the public-good aspects 
of charitable giving (that is, the fact that alleviation of poverty will 
benefit a non-giver) may justify public efforts to reduce poverty ” 
(pp. 80-81). ° 


Whether or not the idiqt has a sight to support, therefore, he stands a very 
good chance of getting it. Indeed, I see no grounds to suppose that the 
provisions for such persons would be very much different in Posner’s ideal 
world than in the one we inhabit. 

This is a typical case in which an incautious reading of Posner might give 
the impression that his version of wealth maximising policies gives smaller 
grounds for income redistribution than is in fact the case. Professor Posner 
wants no truck with those bootless debates about the degree of equality 
demanded by “ social justice.” If income is to be redistributed, it can only 
be on the basis of a tangible quid pro quo, as in “ . . . some presumably modest 
efforts to achieve a more equal distribution of income and wealth may be 
economically justifiable, because such a redistribution may reduce the 
incidence and hence costs of crime...” (p. 80) (emphasis added). 

Yet how modest? The uncomfortable truth is that Posner’s presumption 
follows directly from the assumption of the economic model that tastes— 
individuals’ underlying wants—are a datum. Hence, the only available means 
of affecting individual actions are by adjustment of the sticks and carrots of 
external punishment and reward. This seems a perfectly plausible hypothesis 
on which to conduct an analysis of the effects of price changes on the demand 
for steel; or even of the structure of tort or contract law. But at the level of 
abstraction of Posner’s analysis of the effects of income redistribution on 
crime, it is, at the very least, open to question. 

Even Posner seems to admit the general point. For example, he asserts on 
page 43 that “ The economist . . . generally takes it for granted that the 
machinery (of criminal justice) is firmly in the control of the law-abiding 
majority.” I do not know whether economists in general make such an 
assumption or need to: and the grounds for it seem rather small. Nevertheless, 
in so far as Posner is asserting that some persons abide by the law as an 
outcome of an independent value (and do not merely desist from law-breaking 
because the private costs outweigh the private benefits) there is an obvious 
question as to what conditions foster that attitude, thereby conserving the 
resources required for control of crime by other means. Or, more generally, 
what conditions foster those attitudes most conducive to social wealth 
maximisation? I am sceptical that Posner could persuasively demonstrate 
that these are in fact provided by the thorough-going economic individualism 
that he advocates. 

Sometimes, indeed, Posner tends towards testiness when social issues 
threaten the clarity of an analysis based upon individualism. In the later 
chapters of the book, for example, he offers a lucid and cogent challenge to 





3 The same point occurs when Posner lists among factors that compensate for lack of a 
police force in primitive societies: “ Religious belief often discourages concealment of 
crime ” (p. 198), If it can achieve that, it can presumably also discourage criminal acts 
directly. But are religious beliefs independent of social organisation? What do they need 
to sustain themselves ? 
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the practice of reverse discrimination in the United States, but then comments, 
about a different form of argument: 


“ The extreme form, which I reject, of the safety-valve argument ts that 
preferential treatment of blacks and other militant minorities is the 
price the white majority must pay for avoiding unrest and violence, of 
which the race riots of the 1960s may have been only the portents.. . Is 
fear of a minority’s potential for imposing costs on the majority through 
violence or other means an appropriate, if unarticulated, justification for 
discrimination in favour of the minority?” (p. 381). 


Posner is uncharacteristically unclear as to why he includes the phrase 
“ which I reject ” at the beginning of this passage. On a social wealth maxi- 
mising approach, it seems perfectly clear that the answer to the question at 
the end of this passage is, in general, yes; and that in particular cases, it will 
depend upon essentially empirical judgments as to the likelihood and extent 
of violence with and without reverse discrimination. (Moreover, one might 
note the suspicion that wealth maximisation in such a case will require that 
the underlying reasoning remain unarticulated: articulation of these reasons 
will rarely increase the probability of obtaining peace.) 
Yet Posner does not answer in these terms. Instead, he continues: 


“ The answer depends i in part on one’s view of the political process. The 
Court’s expressed view ...is that the political process is one of honestly 
attempting to promote ‘efficiency, or justice, or some other equally 
general concept of the public good. Under the ‘ public interest’ theory 
extortion is an inadequate justification for legislative or other govern- 
mental action. However, as noted in earlier chapters, the public interest 
theory of government action is under attack as having no good analytical 
basis and being inconsistent in actual experience with governmental 
policies and programs. Many of them are better explained as the out- 
come of a power struggle—clothed in a rhetoric of the public interest 
that is a mere figleaf—among interest groups ” (p. 381). 


Posner appears to concede at least the possibility that a figleaf approach is 
wealth maximising (pp. 382-383), and I think that this must be correct. That 
a set of sensible laws will have better results if predictably applied than if 
arbitrarily varied by judges or legislatures is a very plausible proposition. But 
variation of laws or their reinterpretation in response to new realities of power 
and grievance is not arbitrary, so that proposition does not apply. Moreover, 
“ figleaf’? probably understates the role of the Supreme Court in coping 
with the tension between law and power: and even if it did not, the require- 
ment that a legislature or court find a suitable figleaf to clothe their intentions 
is not negligible—especially when their efforts are subject to criticism such as 
Posner’s. 

Neverthelegs, it seems clear that Posner would prefer the Court to take 
stricter position on Constitutional interpretation and, if I read him correctly, 
would even feel some contempt for a figleaf Court. I find both preference 
and contempt easy to sympathise with. I find it much less easy to see how they 
proceed from the ethical basis that Posner proposes in this book. 


Conclusion 

In focusing on those topics that are of particular interest to me, I have 
done less than justice to the diversity of the issues treated by Professor Posner 
in this book. I have, for example, barely touched upon the essays on Jaw and 
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politics in Homeric Greece, on primitive societies and primitive law, and 
those dealing with issues of privacy. Professor Posner’s great merit in all of 
his work is that while he often holds views that are currently unfashionable, 
especially in Britain, his arguments for them cannot simply be brushed aside. 
They have the weight to provoke and stimulate. It is in this that this book’s 
achievement lies. 


BRIAN HINDLEY* 


LAW AND THE Economy. By Rocer Bow Les. [Oxford: Martin 
Robertson. 1982. xvi and 239 pp. Hardback £16°50; paperback 
£6°95.] 


APART from a little book published in 1979 (about which the less said the better) this 
is the first general text on the economics of law to be published in Britain. The title 
is misleading in that it might suggest an account of the role of law in public, macro- 
economic issues. Bowles’s aim is rather to introduce lawyers to basic concepts in 
welfare (micro) economics and then to apply them to important areas of law and the 
legal system. In this he is following in the steps of, and relying on, the vast literature 
accumulated in North America, which has only recently begun to find a readership 
on this side of the Atlantic. 

Bowles’s experience of working with lawyers (he was for several years a member of 
the Oxford Socio-Legal Centre) has paid off handsomely, for, above all, this book 
reveals a skill in communicating economic ideas to those with little or no background 
in the subject. This reviewer has not encountered an exposition of basic economic 
ideas as lucid and as concise as that to be found in the first three chapters of this work. 
The reader is led gently through simple price theory, the problems of externalities 
and valuation, to a brief, but helpful, account of the normative criteria available for 
economic appraisal. Just occasionally the author does, however, fail to anticipate the 
difficulties which lawyers, faced with new concepts, might experience. So, in his 
otherwise admirable summary of the Coase Theorem (pp. 26-29), Bowles refers to 
the imposition of “ liability ” on a farmer whose crop has been damaged by sparks 
from a railway—in legal terms, it is simply a case of “ no liability.” 

In selecting areas to illustrate the application of economics, Bowles might be 
criticised for neglecting substantive law in favour of adjectival and institutional 
aspects of law. Much of the book is devoted to the management of the legal system 
and it is in these areas that the author is at his best. There are excellent chapters on 
crime and punishment, building on the writings of Becker and Ehrlich, and on the - 
administration of justice, which is effectively concerned with aspects of criminal 
procedure (e.g. decision-making as between judge and jury). The civil process 
features later in the chapter on the economics of litigation; this provides an elegant 
account of how and when potential litigants rationally decide to settle out of court. 
On these, as on other matters, Bowles does not hesitate to offer forthright criticism, 
when his analysis suggests that the institutional arrangements are inefficient (as 
judged by the normative criteria described in the introductory chapters). This is 
particularly apparent in the discussion of legal services where he concludes, inter alia, 
that scale charges on conveyancing should be reintroduced and that the ban on 
professional advertising and contingency fees might not be justified. 

One senses greater hesitancy in the treatment of substantive legal issues, pre- 
sumably because the author is aware of the limits to his knowledge of law. Indeed, 
the chapters on tort and contract would have benefited from some form of assistance 
from a legal colleague. The former gets off to a bad start when he postulates a 
dichotomy between tort law and “ statutory provision ” (he presumably means 
statutory compensation schemes) and then caricatures the orthodox economic 
analysis of tort as being based ‘‘ upon the ability of a system’ of tort law to enable 
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market-like transactions and negotiation between agents, that might otherwise be 
inhibited, to take place ” (tort law is seen, from this perspective, rather as a substitute 
for market transactions). The analysis of negligence law which follows is helpful 
(though the duty of care problem is obscured), but it does seem inexcusable to ignore 
altogether strict liability approaches, particularly as the most recent literature (e.g. by 
Shavell and Polinsky) has pointed to its superiority over negligence, at least in some 
contexts. The contract chapter is also patchy in its scope. Bowles concentrates 
almost exclusively on its risk-allocating function; there is little on the relevance of 
the market context in which the transaction takes place or on the issue, much dis- 
cussed in the economics literature, of appropriate remedies for breach. While the 
chapter on regulation provides a useful introduction to this vital but much neglected 
topic, it is unfortunately too brief to do justice to a number of important issues, 
e.g. public goods and information deficits as instances of market failure justifying 
legislative intervention, and taxes versus standards as forms of such intervention. 
In sharp contrast, there is a whole chapter devoted to the question of foreign money 
obligations. The explanation for this odd feature lies in the fact that Bowles is himself 
a leading contributor to the literature on this specialist subject, and the result is 
both more detailed in its legal content and more rigorous in its economic analysis. 

To conclude, this book will be of great value to lawyers who wish to acquire an 
understanding of basic economics, to learn how economic analysis can provide a 
framework for the evaluation of law and the legal system, and to enhance their 
ability to handle specific legal-economic issues, such as the assessment of damages 
and foreign money obligations. Its publication is to be warmly welcomed. 


A. I, Ocus* 


LEGAL RIGHT AND SociAL Democracy. By NEIL MACCOoRMICK. 
(Oxford: Clarendon Press. 1982. 272 pp. £17.50.] 


SoME books command respect because of their subject; some because of the level, 
stylistic and intellectual, of their writing. This book commands respect on both 
grounds, which makes it easy to praise but not to review, its own high standards 
requiring the reviewer to judge it accordingly. Nothing is simpler than to say of an 
unambitious book that it does adequately, or even well, what it sets out to do. But 
a book which deliberately takes on the discussion of difficult questions and does so 
with clarity and humour and insight, as this book does, makes serious demands of a 
reviewer. At this point, I was tempted to put down my pen, believing I had said 
enough to persuade those who might read a book of essays in legal and political 
philosophy that this was one they should read, and considering that more words of 
mine should not further affect the matter. But the review editor is a friend of mine 
and I did not wish to lose his regard. I hope, however, that I have said enough to 
make clear that I admire this book. 

There are 13 chapters and they are called: legal right and social democracy; 
against moral disestablishment; civil liberties and the law; law, obligation and 
consent; reflections on Stair and Locke; justice: an unoriginal position; law and 
economics: Adam Smith’s analysis; taking the “ rights thesis ’’ seriously; children’s 
rights: a test-case for theories of right; privacy and obscenity; voluntary obligations; 
the obligation of reparation; coercion and law; nation and nationalism. I shall not 
attempt to coyer all the topics having it on good authority that even time that takes 
survey of all the world must have a stop. But I will try to discuss those ideas that 
both interesteme particularly and seem to be most important to the author. 

He begins his preface with the assertion that there is a standing tension between 
liberty for individuals and equal well-being of individuals. His political position is 
made clear, as it should be, on this opening page: 

“Tf ‘social justice’ demands equalization of well-being, is it then an ideal 
incompatible with respect for legal right? Some say it is, and urge us therefore 
to abandon any pursuit of this mirage of social justice; others say it is, and urge 
us therefore to abandon our bourgeois attachment to legal right and the rule 
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of law. What I understand as the ‘ social democratic’ view is that there must 
be a middle way. Despite the admitted tensions between liberty and (material) 
equality, the good society is one which aims to hold them in balance.” 


(Not the least of the harms done to United Kingdom politics by the S.D.P. is the 
highjacking and so the debasement of “ social democratic.” The author of this book 
elsewhere declares himself to be a member of the S.N.P. and uses “ social demo- 
cratic ” in its political but not its party-political sense). 

During the general election campaign 1983, Mrs: Thatcher “ explained ” to her 
television interviewer that equality and private enterprise (or was it individual 
freedom? no matter) were naturally incompatible. That is the fourth view and 
marks out her kind of conservatism from other kinds and from Toryism. Our 
author is more concerned with the ways in which inequalities can be removed or 
lessened. I do not like his metaphor of “ balance.” It must mean an equalising of the 
two scales. What is needed as a first giant leap for mankind is the raising of living 
standards so that the poorest are not in want. So far we have failed to achieve this 
in our own rich society and we are not within light years of achieving it for the 
third world. 

The author summarises his understanding of social democracy (and I must 
summarise a little more). First, social justice cannot be realised through free market 
institutions, liberal individualism and the minimal state. Secondly, the state 
must take an active economic role to ensure fairness for all citizens. Thirdly, civi! 
rights and liberties are of fundamental importance “ and ought to be qualified only 
so far as necessary to the securing of fair shares and fair opportunities.’’ Fourthly, a 
completely collectivised or state socialist reorganisation of society is neither accept- 
able nor desirable. 

I am not sure whether the words I have quoted in the third proposition above are 
meant to contradict Rawls’s lexical priority but I will return to this. The need for a 
third way is seen by the author thus: * For all of the optimism and moral seriousness 
of an Adam Smith, the social evils which high capitalism in the mid to late nine- 
teenth century brought in its wake are scarcely deniable.” Is it a quibble to worry a 
little about “ brought in its wake ’’? The social evils, all deriving from exploitation 
of labour, were not the wash of waves consequent on the passing of the ship of 
capitalism but a necessary, inevitable and wholly foreseeable part of capitalism itself. 
“ For all the optimism and moral passion of a Karl Marx, the social evils which have 
in this century been attendant upon the full dress socialism of the peoples’ republics 
of Eastern Europe are equally plain to the eye of candid enquiry.” Does this mean 
that the adoption of a Marxist analysis must lead, as day leads to night, to Soviet 
bureaucracy and illiberalism ? If the revolts ted by Dubcek or Walesa had succeeded, 
might we not have seen societies which were properly classified, in ideological terms, 
as Marxist without the Stalinist, social evils? I am not clear that under Marxist 
analysis they were bound to fail. 

Nor am I clear why the contrast and comparison with the twentieth century 
communist state is nineteenth century “ high *’ capitalism. Why not Reaganism or 
Thatcherism? Does the author find these regimes acceptable? If not, then in what 
respects not ? How near to his “ balance’’ does he see the capitalist society in western 
Europe and the United States of America today? Does he see these societies as 
moving towards that equality he espouses ? 

Our author puts his faith in the re-distribution of assets from th® haves to the 
have-nots. In my view, he is bouncing his head against the hardrock of capitalism, 
both private and state. I simply do not believe that the haves in our fociety would 
permit what the Labour Party calls “a fundamental and irreversible shift in the 
balance of power and wealth in favour of working people and their families.’’ The 
line separating political analysis and political philosophy is thin indeed. 

Our author then considers “ whether laws should be used for the enforcement of 
moral values.” His view is “‘ that there are some moral values which ought to be 
enforced in law.” Now I know many wise men have debated the general proposition 
in one form or another, notably in recent times. But I cannot for the life of me get 
excited about it. If four silly old men wearing funny headgear invent new rules about 
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conspiracy to corrupt public morals in order to prevent an imaginative entrepreneur 
from accommodating the complementary and legal needs of prostitutes and their 
clients, I object because I don’t think this is a situation in which the law needs to 
intervene. On the other hand I entirely agree that there ought to be a law to prevent 
prostitutes from being exploited and bullied by managerial pimps. Our author’s 
midway conclusion is: “ state powers may be and ought to be exercised so as to 
enforce moral requirements, but only those which are other-regarding duties of 
respect for persons, and only tg the smallest extent necessary for securing to all the 
conditions of self-respect as autonomous beings.” Well, all right and fair enough, 
though argument will now turn on how many is ‘ all ° and how small is “ smallest.” 

So we come to civil liberties. Our author “ agrees with Kant and Rawls ” (good- 
ness, I hadn’t realised Rawls was up there): “ A person’s right to liberty is, as a 
moral right, a right to so much liberty as is consistent with every other person having 
as much ” except, of course, for some nobs, like M.P.s and judges who must have 
special privileges in speech (note: these must not be extended to investigative 
journalists, I suppose). 

I have a confession to make which may altogether undermine my position as 
reviewer of this book. All my life I seem, wherever I turn, to meet that proposition 
about so much liberty as is consistent with everyone else having as much, and I have 
never been able to see that it helps. Sometimes it seems plain daft, sometimes the 
ultimate cop-out. I mean (a) how do you know whether it is working or not? 
(b) what happens when liberties conflict ? (c) don’t they conflict more often than not? 
(d) do not what are called liberalising measures enlarge liberties for some at the 
necessary and inevitable cost of curtailing liberties for others? 

Our author is angered by the Commonwealth Immigrants Act of 1968, which 
was passed to exclude Kenyan Asians, and the Immigration Act 1971 with its 
restrictive “ right of abode’’ provisions, though he distinguishes these laws from 
Nazi racist laws on the ground, inter alia, that the former were passed by “ decent 
and humane ” men and women, ho-ho. I am not certain whether our author advocates 
a Bill of Rights the Jaws of which, he says, “ do not involve giving judges that 
measure of potentially arbitrary power with which a pure doctrine of natural law 
necessarily clothes them. For such laws can specify a fairly clear and determinate 
conception of fundamental rights and civil liberties ° and he mentions the European 
Convention on Human Rights as an example of what he has in mind. While I agree 
with him that the sovereignty of Parliament should not be regarded as wholly 
sacrosanct, is he sure he wants five members of the House of Lords determining 
what is “ necessary in a democratic society ’’? The scope for arbitrary behaviour so 
given seems to me to be large and the conception seems to be neither clear nor 
determinate. 

And so to Rawls and justice. Much of our author’s introductory criticism of 
Rawls seems to me to be sound and very well said. Then he comes to stating the two 
principles of the special conception of justice and the lexical priority by which the 
requirements of the first principle (the right to basic political liberties) must be fully 
met before the second principle (greatest benefit to go to the least advantaged) may 
operate. With all this, our author is in substantial agreement. It seems to me that 
he does not subject Rawls to the rigorous analysis that distinguishes other parts of 
the book. I know he has written more specifically about Rawls elsewhere but I am not 
satisfied. In a footnote he quotes Barry’s Liberal Theory on Rawls: “‘ Surely not since 
Locke’s theory of property have such potentially radical premises been used as the 
foundation fgr something so little disturbing to the status quo.” He comments: 
“ But the premises are certainly open to a more radical reading, which is what I 
have given them here’? which is no answer to Barry’s criticism of Rawls and his 
supporters. 

lam one of those who think that Rawls is a grossly over-estimated writer and I am 
baffled by the industry which has grown up around A Theory of Justice. On the face 
of it to give total pre-eminence to the first principle and to allow no trade-off with 
the second is to appear to misread the whole history of the attempts of the less 
fortunate to better their political and economic position. It would be more true to say 
that that betterment has been able to take place only by reducing the political and 
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economic liberties of the more fortunate. And when Rawls is defended against this 
charge by arguing that he is concerned only with sacieties where everyone has a 
reasonably good standard of living or that, at least, a trade-off is permissible until 
that stage is reached, the irrelevance of his theory to the problems of the modern 
world is exposed. 

Kid gloves are set aside and knuckle-dusters slipped on when our author squares 
up to Dworkin whom he calls a pre-Benthamite. “ Each of us’’ says our author 
‘*is committed to the search for what seems to him, the best, but it is a delusion to 
suppose that that which we findeto be the best is the best there is for any human being. 
Only by covertly reverting to the matural model could we sustain that claim.” He 
argues that Dworkin sets up a constructive model of morality in contrast to the 
alternative possible ‘‘ natural model ” but that he cannot sustain the assertion that 
there is after all in any hard case at law a single uniquely right answer. In more 
recent writings, I think Dworkin adopts the mantle of naturalism and this, for my 
part, makes his position logically more tenable but of little practical utility. Our 
author’s summary of Dworkin’s argument about hard cases is the best and the 
fairest I have read; and I believe he does, as he claims, knock out the “ right answer ™ 
thesis. But I must leave the reader to make his own judgment on this. So also, it is 
not my job as a reviewer to attempt to summarise our author’s attack on Dworkin’s 
rights thesis. Again, for my money, he smacks it on the nose but I am even less a 
Dworkinian than I ama Rawlsian and I must resist the temptation to use this review 
to say what I think. {I will disregard the rude guffaw that just came from the students 
in the back row.) Let me instead quote our author, still in the chapter on Dworkin, 
and venture a hesitation of my own about what he says. 


“ Liberty is a good, and people do have a right to it, but only within an order 
in which each has in principle an equal liberty, subject to the exception for 
children and other incapaces, subject to the Rawlsian qualification, and subject 
to other requirements of justice, especially economic fairness; but the last 
qualification operates only as against those aspects of liberty which can conflict 
with our favoured conception of economic fairness.”’ 


Note that statements like that are reversible: ‘“‘ Liberty is not a good, and people 
do not have a right to it except in the following circumstances .. . °” Or “ Individual 
rights are paramount subject only to the requirements of a democratically agreed 
social order.” Or, as the European Convention on Human Rights has it “ Everyone 
has the right to freedom of expression . . . [but] the exercise of these freedoms may 
be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of 
others, for preventing the disclosure of information received in confidence, or for 
maintaining the authority and inpartiality of the judiciary.” 

What is the status of such statements? They look Jike statements of principle, 
setting priorities. But that is only their form. The substance is a statement of the 
conflict that gave rise to them, not a resolution of it. They come to no more than a 
statement about the eternal dilemma of the human situation: that each of us is 
simultaneously an individual and a social animal and that the particular conditions 
of our individual existence are determined by social forces over which, as individuals, 
we have little or no control. Or, as the old man himself said: “ Is not the liberty to do 
evil, liberty? Do we not say that it is necessary to take away liberty from idiots and 
bad men because they abuse it? *’ Our author takes up Bentham’s “‘ condemnation ”’ 
in his chapter on children’s rights. 

As I said earlier, I have not tried to cover the whole ground of this book but hope 
I have indicated sufficiently why it should be read with care and attention by those 
interested in such matters. Of course, it is controversial. How dull and poor a book 
on legal and political philosophy it would be, were this not so. 


JOHN GRIFFITH * 





* Professor of Public Law, London School of Economies and Political Science. 
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LABOUR LAW AND THE COMMUNITY: PERSPECTIVES FOR THE 1980s. 
Edited by LORD WEDDERBURN OF CHARLTON and W. T. MURPHY. 
[London: Institute of Advanced Legal Studies. 1983. viri+-189 pp. 
£7-50.] 


THE annual W. G. Hart Legal Workshop at the Institute of Advanced Legal Studies 
was in 1982 devoted to the theme of Labour Law and the Community. The papers 
presented to the workshop, and some of the contributions from the floor, have now 
been prepared for publication under the editorship of the Workshop’s directors, 
Lord Wedderburn and Tim Murphy, and published as q book by the [.A.L.S. It 
will be of considerable interest not only to labour lawyers but also to political 
philosophers and students of jurisprudence, since a substantial number of the 
essays included address aspects of the concept of * public interest ’’ and the political 
ideologies that inform the present government’s thinking on labour relations. 

Much of the content of the workshop was devoted to these issues. Other 
essays deal mainly with collective aspects of labour relations and how the public 
interest is or has been accommodated with the legal framework. Sadly, few of 
the contributors identified the issues of public interest sufficiently closely with the 
regulation of individual employment relationships to discuss this aspect of the 
workshop’s theme (the exceptions are Bob Hepple’s analysis of public sector 
employment and Brian Bercusson’s formulation of a policy approach to termination 
of employment and discrimination). Surely the legal framework of individual 
employment rights impinges on the public interest just as much as, if less dramatic- 
ally than, a strike by public utility workers? 

Several of the essays merit individual comment, but a few general comments are 
in order first. Inevitably the editors of a set of conference papers are faced with a 
difficult task in deciding whether to be selective in what they include for publication. 
Some enforced shortening may be practicable, but in practical terms it is hard to 
turn down commissioned (and often even unsolicited) contributions. The editors 
appear to have eschewed the ruthless approach. The result is a distinct unevenness of 
intellectual quality, with a tendency in a few cases to elevate the banal into axioms; 
the weaker contributions are all the more evident from their juxtaposition to some 
strikingly good essays. The editors could also have been more systematic over the 
sequence of the essays; apart from a number of obvious couplings of contributions 
which build on or criticise each other, the order of coverage appears almost hap- 
hazard at times. However the editors have tried to ‘* preserve the flavour of the 
workshop,” and in doing so have allowed the mischievously-minded among their 
readers the innocent pleasure of speculating which of the sessions proved most 
profitable for the watering-holes around Russell Square. 

Turning to some of the individual essays, those which discuss the ‘* public interest ’’ 
and the ideological framework of industrial relations legislation command particular 
attention. A concept like “ public interest ° is at best slippery, and often no more 
than a fig-leaf for its user’s particular political perspective or a cheap, irrelevant 
but highly effective emotional rallying call. Any discussion of the relationship 
between particular forms of legal control and the public interest has little meaning 
unless the author’s perception of the public interest is at least apparent, and prefer- 
ably articulated. This is but a gnat of a point, and it is remarkable how much con- 
tributors who have digested such camels as section 17 of the 1980 Act and lived to 
tell the tale fee? constrained to wrestle publicly with their appetites before obedi- 
ently eating it up. 

Bill Rees, infa short and cogent contribution, provides a structure to the range of 
perspective through which the public interest, and labour legislation generally, can 
be viewed, by way of the “ frames of reference’’ approach first developed by socio- 
logists. It is not altogether clear to this reviewer, however, whether it ultimately 
helps matters to subdivide the perspectives of the continuum of political thinking 
from the Conservative Left to the Marxist Left into three boxes as “ traditional 
pluralist,’ “ radical pluralist ’’ and “ radical.” 

There are three contributions directly on the concept of “* public interest.” Richard 
Hyman and Colin Crouch trace the way in which the concept has become “ an anti- 
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union slogan’? (Hyman) or a justification for strike-breaking (Crouch). Crouch’s, 
much the more interesting and cogent of the two, is an analysis of the evolution of 
government policy and the decline of recognition for the legitimacy of union interests 
in an equation of overall public interest. A footnote contribution by William 
McCarthy points out simply that the notion of public interest “ has been captured 
by politicians.” It does not however follow that the intellectual or practical justifica- 
tion for particular perspectives has been destroyed by the purloining of the termin- 
ology. Several attempts are made to review the reasons for the damaged credibility of 
the case for union immunities and fair wages protettion. Of these the most effective 
is Richard Tur’s contribution. Thjs is the most cogent and articulate justification 
for the present government’s industrial relations policy that this reviewer has seen: 
it is effective principally because it anticipates and faces directly most of the counter 
arguments. However, like the government whose policies he justifies, Tur overlooks 
some critical factors. His description of union immunities as “ privileges,” con- 
trasted to an ideal where they (unions) would ‘‘ stand in a like position to all other 
actors on the economic stage,” requires too great a degree of formalism in perception 
of the law to be credible. Unions are privileged only against a standard of behaviour 
prescribed not by some detached and neutral agency but by Victorian judges whose 
espousal of economic individualism scarcely needs to be restated. It is difficult to 
believe that the author of an essay in other respects so well argued is unaware of this. 
Nor is it credible to examine the case for market forces determining wage levels 
without the distorting effects of trade union activities solely from a national perspec- 
tive, in these days of the transnational enterprise, the multinational corporate state 
and the exemption from the legal régime of political strikes by owners of capital 
through the export of funds and jobs to more pliant states. 

A theme which runs through much of the discussion of public interest is the role of 
the public in general, and workers in particular, as consumers, and the paradox of 
workers’ actions damaging the interests of themselves and other workers in their 
consuming capacities. It is perhaps not so much a new phenomenon as one which 
is now more skilfully exploited by government propaganda to discredit strikers. 
Because of the rarity of lockouts it is relatively easy for an unsophisticated case to be 
presented directly blaming strikers for the harm to consumers of which they are the 
proximate but not necessarily the original cause. As various contributors point out, 
the counterbalancing force of class solidarity has Jost its appeal, leaving industrial 
action peculiarly vulnerable to the unscrupulous invocation of consumerist interests. 
None of this is particularly new. It is a nice irony that after several essays which 
touch on the question in greater or less detail, Andrew Wilson turns on Kahn- 
Freund, whose later writings clearly acknowledged the growing importance of 
consumer interests in labour disputes, for giving excessive status to consumerist 
perspectives by—mirabile dictu—-not exposing their falsity through a Marxist 
critique. 

There is indeed an air almost of desperation in many of the contributions from 
the left (and not just the Marxist left) at the sea change that industrial relations has 
undergone both politically and intellectually since the late 1970s. Bill Wedderburn 
to some extent highlights this in his retrospective to 1912 which starts the book, but 
he at least has the sense to resist any temptation to level charges of trahison des 
clercs. 

The conflict of perceived interest between worker/striker and worker/consumer 
produces the greatest difficulties of legal policy in the field of strikes in essential 
services, which is the subject matter of the contributions by Gillian Morris and 
Christopher Whelan. Morris examines the various legal and extra-létal constraints 
on industrial action in essential services, while Whelan looks at the use of troops in 
maintaining essential services. Both are valuable for their drawing together of 
factual materials (two of only four essays in the book that look in any detail at 
areas of substantive law), but Whelan’s essay is flawed by disingenuousness and 
apparent misapprehensions. The disingenuousness is in the startled way he presents 
to the reader the conclusion that the use of troops in practice is a very different 
story to the bland assurances of the legal framework—as if in this respect the pheno- 
menon is unique. The misapprehension is that law in this field is adequately described 
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by looking at relevant statutes. The direction of the armed forces is still to a large 
extent within the scope of the Crown’s executive authority through the remnants 
of the Royal Prerogative, and a full analysis of the law demands an examination of 
the interplay of prerogative and statute which Whelan fails to provide. 

Four other particularly good essays merit separate mention; each is to some 
extent in a sui generis category. Paul Davies and Mark Freedland advance a tentative 
gloss on traditional analyses of the decline of voluntarism in government policies, to 
add a common thread of anti-inflation strategy to the other patterns in the tapestry. 
They promise to develop their ideas further in their introduction to the forthcoming 
edition of Kahn-Freund’s Labour and the Law. Bob Hepple offers a masterly re- 
examination of the status of public employment and the changes wrought over the 
last few years by new governmental attitudes to fair employment practices and pay 
determination. Roger Rideout’s essay is a personal view of the achievements of the 
Central Arbitration Committee in the exercise of its Schedule 11 and Fair Wages 
Resolution jurisdictions. Finally Brian Bercusson offers a very neat encapsulation of 
how a policy based approach to criticising the substance of Labour Law can open up 
perceptions not readily apparent from more traditional avenues of approach. It is 
an easy enough concept that one should first formulate a policy for the objectives 
of law in a particular field and then look for legal rules that could be expected to 
promote the policy, but it is a concept hitherto singularly lacking in both the practice 
and the literature of Labour Law. 

All in all this book contains many valuable papers. It should not be neglected 
by anyone concerned at the problems of reconciling complex and conflicting interests 
in a framework of law covering a particularly controversial segment of human affairs. 


PETER WALLINGTON* 


COMPENSATION AND GOVERNMENT TORTS. By CAROL HARLOW. [London: 
Sweet & Maxwell. 1982. xvii and 173 pp. Paperback £6-95.] 


THE central theme of this book is one very dear to the heart of this reviewer. 


“ The legislative initiative has long passed to Parliament. Statutory compensa- 
tion schemes are rapidly overtaking the legal process as the normal machinery 
for distributing compensation. . . . It follows that to focus, as we often do, on 
judge-made law and on principles of legal liability and to ignore the administra- 
tive practices which surround them, gives a false impression which may distort 
our conclusions ”’ (p. 33). 


The book thus adds to the growing literature which revolts against the obsessive 
concentration oncase law andexplores the burgeoning area of administrative decision- 
making from another perspective than that of judicial control. These authors look for 
safeguards against arbitrary decisions to other institutions than the courts. As Carol 
Harlow says so appositely, “ when reading an argument for extension of administra- 
tive liability, it is well to ask oneself ‘ what is this author’s attitude to courts? Does 
he or she believe the balance of power should lie with Parliament or the courts?’ ” 
(p. 33). It is clear where this author thinks that the balance of power should lie. 
“ The ‘problem’ of government liability may have the unexpected solution of 
statutory compensation or even (perish the thought) of ex gratia payments ” (p. 33). 
Here I must declare an interest as this was also the conclusion I reached in “ Com- 
pensation for Negligent Administrative Action ” ({1973] Public Law 84). 

The problem of government liability is how far those who suffer loss as a result of 
administrative action should receive compensation or even more generally, to what 
extent should those who suffer private hurt as a result of public action be compen- 
sated. This is a much wider issue, as Caro] Harlow illustrates, than Crown proceed- 
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ings and tortious liability. She critically examines those two areas in Part I and II of 
the book. In Part II some of the problems of compensating through the tort system 
are discussed. There is the reluctance of judges today to create new torts as illustrated 
in Malone v. Metropolitan Police Commissioner and Abbott v. Sullivan, and the lack of 
an action for “ abuse of rights.” The tort of breach of statutory duty is a mess and 
the introduction of strict or risk liability is seen as the function of Parliament. 
Most importantly, the ever-expanding tort of negligence has limitations so far as 
public authorities exercising discretionary powers are concerned. The courts are 
reluctant.to sit in judgment over the exercise of discretionary authority by imposing 
liability for negligence except wherg the body is acting ultra vires (see Lord Diplock 
in Dorset Yacht v. Homé Office). The House of Lords in Anns v. Merton L.B.C. 
adopted the American distinction between the exercise of discretion and operational 
powers. To the latter they applied the normal principles of negligence. Carol Harlow 
criticises this distinction as an unnecessarily complex distinction for dealing with the 
_ problem of not interfering with the exercise of discretionary powers. 

The potential of Hedley Byrne v. Heller for extending liability in negligence of 
public authorities is recognised by Carol Harlow but surprisingly she does not 
mention the Canadian case of Welbridge v. Metropolitan Corporation of Greater 
Winnipeg where Laskin J. refused to use the Hedley Byrne case to impose liability for 
an invalid zoning by-law. She addresses the issue of compensation for invalid adminis- 
trative action in Part III, where she examines the proposals which have been made by 
JUSTICE and others for such an action and the problems which they would encounter 
in defining causation and illegality. The French solution of imposing strict liability 
on public authorities based on the principle of “ equality before public charges ” 
which was extended to legislative action by the famous decision in La Fleurette is 
shown to be of limited application and is not seen as a panacea. On the contrary 
Carol Harlow shows that the cost of such actions may be greater than governments 
feel they can afford and she agrees with Lord Radcliffe’s dissenting judgment in the 
Burmah Oil case (which she sees as the British equivalent of the equality principle). 
She concludes that such decisions should be made by elected governments. “‘ Neither 
the general remedy in damages nor a general power to compensate based on the 
equality principle are really a very efficient way of dealing with such claims ” (p. 113). 
She does, however, favour giving the Divisional Court power to award compensation 
for “ abnormal loss ” in exceptional circumstances where the court considers it 
“ just and equitable,” though she recognises the problems of definition to which this 
would give rise. 

This leads her in the final part of her book to ex gratia payments by public authori- 
ties as a result of negotiated settlements and the recommendations of the Parlia- 
mentary and Local Commissioners for Administration. After a careful combing of 
the Commissioners’ reports she regrets their discursiveness and concludes that this 
area of discretionary justice could benefit from principles akin to the French doctrines 
of “ equality before public charges ” and compensation for “ abnormal loss.” But 
she sees the initiative for compensation passing progressively to the Executive and 
Parliament. “ Increasingly, statute will provide for compensation and administrative 
boards and commissions will carry out the work of distribution ” (p. 160). After an 
examination of the operation of some of these statutory and extra-statutory schemes 
she rightly observes, “ We must, on the other hand, bear in mind that legislative 
schemes and ex gratia compensation actually raise all the old constitutional and 
administrative law issues in a new form. These are the issues whick we must bring 
into the open for debate ” (p. 156). She ends with a plea to administrative lawyers to 
accept the challenge and to fight against arbitrary decision-taking and®secret negotia- 
tions in a new guise. 

This is a challenging book, not always easy to read, but which opens a wide 
perspective on governmental liability and lets a gust of fresh air into an under- 
developed area of administrative law. 


G. GANz* 
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STAATSRECHT—V OLKERRECHT—-EUROPARECHT. FESTSCHRIFT FÜR 
HANS-JÜRGEN SCHLOCHAUER ZUM 75. GEBURTSTAG AM 28. MARZ 
1981. Edited by INGO vON MUNCH, [Berlin: de Gruyter. 1981. 
xv and 1023 pp. DM370.] 


Festschriften, as is well known, are a kind of scientific attendance records at academic 
birthday celebrations. Gifts by colleagues, disciples and friends are displayed córam 
publico, their number and quality reflecting the contributors’ esteem for the devotee. 
The F.S. Schlochauer, not surprisingly, represents a truly majestic monument for its 
rex loci celebrationis. The temptation, common ig the face of lofty things, to indulge 
in “ metaphorism” is acute but resistable. Still, the present F.S. is a veritable 
Handfestschrift. This term, disguised as a rather flat pun, is expressive not just of an 
appropriate allusion to the literally massive testimony of dedication but also of one 
to the quality of a Handbuch on the trivium Staatsrecht, Völkerrecht, Europarecht. 
Forty-nine essays are grouped under these headings. The reviewer’s dilemma is one 
of choice. Subjective though any selection must be, preference will be given to those 
essays which cover topics presumed most interesting to readers not versed in the 
German language. Essays in the section on Staatsrecht which have a connection 
with either International or European law as well as those written in English will 
only be noted. 

From the first section on Staatsrecht two essays should be noted. W. Fiedler 
points to contemporary tendencies to internationalise national constitutions and 
examines their implication for the constitutional “ localisation ” of the executive 
competence to conduct foreign policy. W. Rudolf discusses constitutional and 
procedural aspects of the loss by German Bundesländer of their own legislative 
competences in matters now regulated by E.E.C. law. 

Part II entitled Völkerrecht comprises 30 articles which aptly reflects Schlochauer’s 
own main scientific preoccupation. R. Bernhardt is critical of the refusal by the 
International Court of Justice to accept jurisdiction in the Agean dispute between 
Greece and Turkey in the light particularly of an apparent decline in states’ willing- 
ness to accept and carry out the, Court’s judgments and advisory opinions. The 
phenomenon itself is deplored but explained only by reference to the “ international 
climate,” an atmospheric term perhaps characteristic of a German style case note. 
H. Mosler notes that since 1973 no defendant state had taken part in the proceedings 
as envisaged by the Statute and the Rules of Procedure of the International Court of 
Justice and examines the practice of the I.C.J. in dealing with these situations under 
Article 53 of the Statute. He concludes that non-participation involves risks both 
with respect to the determination of evidence and law but surmises that these may at 
any rate be considered subordinate by states intent not to abide by an adverse judg- 
ment. 

Several contributors deal with aspects of Human Rights. J. Delbriick analyses 
history and contents of the United National Convention on the elimination of All 
Forms of Discrimination against Women. His assessment of the adopted legal 
mechanisms as “* conservative ” is undoubtedly correct: obligations are imposed on 
states only and are not sanctioned except by a feeble system of reports by states. 
However, international lawyers are accustomed to unsanctioned norms and to 
practice of their observance despite a lack of sanctions. Delbriick himself recognises 
the existence of the close link between effective human rights on the one hand and 
peace and a more equitable world economic order on the other. Nevertheless, his 
second major criticism is directed, it would seem somewhat inconsistently, at the 
preamble’s refétence to, inter alia, the New International Economic Order. In this he 
sees a kind of “ political overloading ” of such a convention which could weaken its 
human rights substance. Still this appears to be more indicative of the author’s own 
appreciation of the N.I.E.O. as purely “ political ” than of any additional conceptual 
drafting deficiency. 

The theme of realising effective protection of Human Rights is directly addressed 
by B. Simma. He castigates what he sees as attempts by mainly “ Eastern Bloc” 
writers to confine mechanisms for the implementation of Human Rights to those 
specifically provided for in treaties for their protection. Simma insists that the 
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general régime of state responsibility and of other procedures for dispute settlement 
retain their functional utility in cases of breaches of Human Rights obligations and 
contemplates peaceful self-help as ultimate remedy. Indignation is understandable 
in this matter. So, perhaps, is the author’s swipe at “ Eastern doctrine.” It is to be 
regretted though that by describing their alleged espousal of such themes as aggres- 
sion, genocide and racial discrimination as mere political manoeuvres to disguise and 
detract from domestic violations of Human Rights, these “ themes ”?” themselves 
appear debased. That the protection of Human Rights constitutes a general obliga- 
tion in International law is aJso accepted by Bindschedler who cautions however 
against endangering peace, their existential precondition, by reason of ill-conceived 
intervention using Human Rights as a foreign policy lever. C. Tomuschat, writing in 
English, examines “ Equality of Non-discrimination under the International 
Covenant on Civil and Political Rights.” Another English contribution is by H. J. 
Uibopuu who analyses the state practice of member states of the Council of Europe 
in search of “‘ extra territorial effects of the recognition of refugee status by virtue of 
the 1951 Convention ” and recommends measures to improve the situation of persons 
suffering from political persecution. Frowein examines instances of the practice of the 
European Commission for Human Rights in dealing with issues of general inter- 
national law. These include obligations of contracting states under the European 
Convention on Human Rights where they exercise extra-territorial jurisdiction, the 
relationship between the Convention and other treaties generally and the Geneva 
Convention on the treatment of prisoners of war in particular, state responsibility 
and non-recognition of governments with respect to the procedure before the 
Commission. 

A number of essays examine various aspects of the Law of International Organisa- 
tions. Randelzhofer offers an interesting and unusual case study on possible pro- 
cedural means of redress in German courts against measures of Interpol and in so 
doing re-examines concepts of legal personality and attendant immunities of inter- 
national organisations of uncertain status. Seidl-Hohenveldern returns to a theme to 
which he had previously contributed extensively, namely the scope and nature of the 
immunity of international organisations from the jurisdiction of municipal courts 
with respect to actions against them by their own staff. Municipal courts, in his 
view, are incompetent to deal with such actions because of the immunity of the 
international organisation ratione personae as well as ratione materiae. Steiger’s 
study deals with mechanisms of implementation and control of member states by 
international organisation. He concludes that structures and classifications are varied 
and elusive. Only a comprehensive survey of existing practices could serve as a 
basis of some typology of international organisations. In the absence thereof it is at 
best possible to point to trends in techniques actually employed. E. Suy comments 
on “ some legal questions concerning the Security Council ” namely on two legal 
opinions on questions of United Nations constitutional law. Both questions arose 
for the first time in 1979 and do not appear to have received the academic attention 
they deserve. One opinion is entitled “ legal consequences of the inability of the 
General Assembly to elect a non-permanent member of the Security Council ” and 
mainly concerns the question of the constitutionality of a Security Council composed 
of only 14 members. The other opinion relates to the competence to lift sanctions 
imposed by the Security Council against Southern Rhodesia in 1968. 

Another group of essays deal with what one may call contemporary legal issues. 
Folz sketches first impressions of the mediation and judicial effortseas well as of the 
legal qualification of the United States rescue operation during the Iran hostage 
crisis. Hailbronner offers a concise and illuminating survey and anaPsis of the legal 
nature of various codes of conduct and guidelines for Multinational Enterprises 
(U.N., O.E.C.D., E.E.C. code for enterprises in South Africa) subtly distinguishing 
their classification as voluntary inter-state ‘“‘norms” from incidences of their 
enforcement by states against offending enterprises. Kewenig traces the relatively 
short but highly inspirational history of the new concept of the “ common heritage 
of mankind,” its possible future proliferation from the context of the law of the sea 
and outer space to other potential areas of resource allocation (technology, cultural 
heritage) and concludes that the concept is a principle of international law in statu 


Nov. 1983] REVIEWS l 807 


nascendi. Oppermann examines the contribution of international law to combating 
international terrorism in an essay which is sadly marred by some questionable 
assumptions and platitudes. Rauschning finally takes stock of general principles of” 
international law for protection against trans-frontier pollution. 

Last, there is a group of essays with a philosophical, historical and political, 
“ bias.” Hoffmann ponders over the contemporary usefulness of international law. 
Unmistakable Spenglerian gloom is projected from its occidental setting on to the 
world at large. However global lament for a crisis-ridden, value torn world, un- 
fortunately never transcends the @hosen central assumption of a bi-polarised rivalry 
of ideological preconceptions between East and West’ Rumpf by contrast bases his 
discussion of the dialectic of conflicting United Nations values upon the practice of the 
political organs of the U.N. with respect to the fundamental principles of the 
prohibition of the use of force, sovereign equality, non-intervention and self-deter- 
mination of. peoples. This approach therefore enables a broader spectrum of “‘ value 
systems ” to be reflected in observable shifts of emphasis. Détente and international 
law is the subject of Schwarzenberger’s interdisciplinary essay which is replete with 
imaginative if somewhat elusive conceptualisations of state behaviour. Détente in the 
author’s view has no objective contours and depends precariously upon the main- 
tenance of substantive reciprocity. 

Part III entitled Europarecht comprises 10 essays on mainly institutional issues of 
E.E.C. law. Several articles examine issues related to the European Parliament. 
Magiera describes at some length the budgetary competence and procedures as well 
as patterns of co-operation and confrontation between the Council of Ministers and 
the European Parliament and suggests that the main concertation between these two 
organs ought to be shifted from the budgetary to the legislative field as prelude to an 
unavoidable future parliamentry government in the communities. The decision by 
the European Parliament on May 28, 1979, to “ ratify ” the Treaty of Accession 
between Greece and the Member States of the European Communities is the starting 
point for an investigation by Rengeling of the competences of the E.P. regarding the 
conclusion of international treaties. The E.P.’s ambition in this respect is well 
known and readily understandable given an ever increasing community involvement 
in international relations. The author is aware of but sceptical with respect to the 
potential of “ extra constitutional practices ” crystalising into community customary 
law and prefers the term “ law in the making.” Zieger reviews the position of the 
E.P. generally and in connection with other community organs, and considers it 
possible that a tacitly accepted constitutional revalorisation of its position might 
later be followed by a formal amendment of the community treaties. Similar concepts 
are implicit in Bothe’s question “ soft law in the E.E.C.?”’ He points to the pheno- 
menon that a variety of “ non-legal,” i.e. non-treaty based forms of action (e.g. 
declarations, political programmes) resorted to in the practice of community organs, 
have created some sort of “ political ” obligation or expectations comparable to the 
“ constitutional conventions’? known in Anglo-American constitutional law and 
indeed widely accepted with respect to non-binding resolutions of international 
organisations. The adoption of this style, he believes, signals an often deplored drift 
from “ super nationality ’’ to mere “ internationality.”’ 

Pan-European cultural history is the subject of Biilck’s essay entitled the “ Euro- 
pabiirger.”’ This is a brilliantly concise aperçu of the fabric of European political, 
philosophical, economic, and legal thought; a tissue of ideas, colourful and seamless 
until torn by trenches and national frontiers. Europe, once a cosmopolitan mini- 
mundus has turned seedy. This essay highlights what may be assumed or conjured 
up to be shared (cultural) heritage supporting the present search for some new if 
somewhat decimated identity. The system of judicial protection of individuals 
against normative acts is re-examined by Schwarze and diagnosed adequate. The 
deficit of democratic structure in the European Communities can only be eliminated 
by the attribution of further political competences to the European Parliament. 
Nicolaysen reviews the objects, instruments and achievements of the common 
commercial policy under Article 113 E.E.C. He asks whether the community concept 
comprises political sanctions such as the embargo of goods to Iran (Commission, 
European Court of Justice in Opinion 1/78) or whether these cannot be based on a 
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community competence (Council of Ministers) and concludes that Article 113 
underpinned by decisions of the Foreign Ministers within the framework of the 
European Political Corporation are a sufficient basis for community “ reflex- 
diplomacy ” enabling the communities to bring its economic potential to bear on 
international conflicts. 

The book begins by a tribute to Hans-Jurgen Schlochauer by the editor Ingo von 
Miinch and ends with a bibliography of his works (24 pages!). This book, as the 
editor points out, is an example of a new style Festschrift. Contributions are grouped 
according to themes and subject matter and are n@ longer a haphazard and diffuse 
collection of occasional papers. This claim appears substantiated to some extent. 
However, ‘despite such thematical concentration considerable overlap within the 
broader subject classifications is noticeable: 3 articles for instance cover aspects of 
the European Parliament. Another novel feature of this F.S. is its nearly total 
representativeness of German academics involved with International and/or Euro- 
pean law “supplemented” by authors from several other countries (Austria, 
Switzerland, Belgium and Great Britain). Festschriften, it may be said, used to be 
outlets for sometimes rather undistinguished papers by distinguished personal 
friends and pupils automatically called upon to contribute. Today, convivium and 
personal -bonds are rarer. Quality of work and known specialisations therefore are 
more important in securing the distinction as a contributor as well as, occasionally 
instant “‘ scientific immortality.” 

The editor of the present gargantuan volume faced a choice which was probably 
both easy and difficult at the same time. Easy, in that 3 subject areas opened a wide 
range of opportunities for potential contributors. Difficult, as a balance between 
thematical cohesion and “ national representativeness ° was to be struck. This he 
has achieved admirably. At the same time one must ask why a little additional space 
could not be found to append summaries in English, a practicecommon in Germany’s 
major periodical in the field of international law, the Zeitschrift fiir Offentliches 
Recht und Völkerrecht? It is hoped though that this necessarily selective and 
idiosyncratic review may help to assure this volume its well deserved place in many 
libraries. 
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